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Juneau, Al aska
PCSI TI ON STATEMENT: Presented changes in the proposed committee
substitute for HB 72.

REPRESENTATI VE MAX GRUENBERG

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Testified as a joint prime sponsor of HB
72.

CYNTHI A DRI NKWATER, Seni or Assi stant Attorney

Conmmrer ci al / Fai r Busi ness Section

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT:  Answered questions during the discussion of
HB 72.

ACTI ON NARRATI VE

3:23:34 PM

CHAIR KURT OLSON called the House Labor and Commerce Standing
Commttee neeting to order at 3:23 p.m Representatives d son

Ml 1ler, Johnson, Saddler, and Hol nes were present at the call to
order. Representatives Thonpson arrived as the neeting was in
pr ogr ess.

HB 72- ANTI TRUST ACTI ONS & PENALTI ES

3:23: 46 PM

CHAI R OLSON announced that the only order of business would be
HOUSE BILL NO 72, "An Act authorizing and relating to certain
causes of action for relief for direct or indirect injuries
sustained as a result of antitrust violations; repealing the
provision limting to the attorney general the recovery of
nonetary relief for injury directly or indirectly sustained as a
result of an antitrust violation; and relating to crimnal and
civil penalties for antitrust violations."

3:25:14 PM
REPRESENTATI VE JOHNSON noved to adopt the proposed commttee
substitute (CS) |abeled 27-LS0381\M Bannister, 3/22/11 as the

wor ki ng docunent .

REPRESENTATI VE SADDLER obj ected for the purpose of discussion.
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3:25:56 PM

GRETCHEN STAFT, Staff, Representative Max Guenberg, Al aska
State Legislature, on behalf of one of the joint prime sponsors,
explained the <changes contained in the proposed conmttee
substitute (CS) for HB 72. The nmain change to the CS was to
remove Sections 10 and 11 of the original bill, which were the
sections that pertain to crimnal and civil antitrust penalties
actionable by the attorney general. Those provisions are
contained in another bill, she said. She referred to page 2,
line 17 or the original bill and noted that the phrase "this
chapter” was replaced with AS 45.50.562-45.50.570" to clarify
that the provisions only applied to antitrust violations. The
remai ning provisions in the chapter were inadvertently included
in the bill drafting process. She related that conformng
changes were nmade to the title.

3:27:41 PM

M5. STAFT explained that HB 72 would expand the pool of
i ndi viduals who can bring an antitrust lawsuit. Currently, only
the attorney general (AG or direct purchasers can bring a
awsuit for antitrust violations. The AG can recover indirect
damages from upstream violators but no private right of action
is allowed for indirect or direct damages. She related a

scenario in which two conputer chip manufacturers were coll uded
and artificially set high prices for their conputer chips. The
manuf acturers then sold the <conputer chips to a conputer
manufacturer, such as Dell, who subsequently selling the
conputers to consumers. Under current |aw, the consuner could
not sue the conputer chip manufacturer for any antitrust
vi ol ati ons even though the consuner paid a much higher price for
the conmputer. Only Dell could bring a lawsuit since it directly
bought the conputer chips fromthe conputer chip manufacturer.

3:29:32 PM

M5. STAFT stated HB 72 would allow the consunmer to bring a
| awsuit against the antitrust violator if the consuner could
prove an antitrust violation occurred. The main reason to make
a change is the AG has limted resources and does not always
have staff to nove forward on every lawsuit. Creating a private
right of action for indirect purchasers would represent an
efficient neans for the state to ensure its citizens have
redress w thout expending state funds. The bill would require
individuals to notify the AG when a lawsuit is filed so the AG
could intervene if necessary. The trend has been to allow for
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private right of action for individuals. She referred to a nap
in nmenbers' packets and stated that about 30 states allow
individuals to file private right of action lawsuits and only 9
restrict the right of action to the AG The renmmi ning 21 states
allow for private individuals to bring lawsuits for individual
damages, as well. She pointed out that these states have not
seen flood of lawsuits fil ed.

3:31:39 PM
REPRESENTATI VE SADDLER related his wunderstanding that private
i ndi viduals bringing action nmust notify the AG and then the AG s

office can join in.

M5. STAFT answered yes.

3:32: 05 PM

REPRESENTATI VE = MAX  GRUENBERG, Al aska State Legi sl ature,
explained that the reason for this bill because of a US
Suprene Court decision in Illinois Brick Co. v. Illinois, 431
US. 720 (1977). He related that "lIllinois Brick"™ construed the
federal antitrust statutes. It held that the federal |aw does
not authorize a lawsuit for indirect damages. However, states
are free to pass their own "little antitrust acts" allow ng
i ndirect damages. Normal |y, soneone "way up the line is
col luding, he said. He related a scenario in which gravel

manuf acturers collude to set gravel prices. The gravel is used
in the manufacturer of asphalt, which is sold to the contractor,
and the contractor uses it to pave the nunicipal streets. This
bill would allow the municipality or the ultimte consuner,
i ncludi ng a business, to obtain reconpense.

3:34: 08 PM

REPRESENTATI VE GRUENBERG conti nued. Traditionally, states did
not have any statutes for indirect danages since states assuned

these matters were covered by federal |aw Initially, sone
concern was expressed that allowng people to file individua
| awsuits would open the flood gates. The first step was to

allow the AG the authority to bring these types of cases. As
peopl e have becone nore confortable, sonme states are now
allowing private individuals to bring |awsuit. He offered his
belief that this is inportant because these are very tough
cases, often involving big manufacturers and businesses and
peopl e nust band together and file class-action suits. Usually,
one |awsuit proceeds into federal court and everyone else joins
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in and the case is consolidated. The AG through the National
Associ ation of Attorneys General, comrunicates to indicate the
main case that is proceeding, which is why the AG is being
notified in these cases.

3:35: 48 PM

REPRESENTATI VE GRUENBERG expl ai ned that the AG would then advise
individuals how to proceed to join the min case and seek

intervention, as necessary. He pointed out that this process
provi des check and bal ance. M. Sniffen advises that having
this authority has not "opened the flood gates." Current | aw

allows the AG to bring indirect damage |awsuits and the state
has now had six or seven years to consider the |aw He said it
is very difficult, particularly for a small state |like Alaska to
pursue these cases alone so it is nmuch better to join with other
st at es. The effect of the bill would be to allow the 1,000 or
so Al askans who were damaged by the price fixed computer chips
to seek to intervene in the lawsuit in the state that has filed

in federal court, such as Nebraska. This would add an
additional count to the lawsuit wunder Alaska state |aw. He
pointed out that it would be necessary to do this through state
| aw since the federal |aw does not allow it. The action would
denonstrate that Al aska' s consuners have standing to join the
| awsuit and receive reconpense. He stressed the inportance of
passing HB 72 since it will protect Al aska's consuners.

3:38:13 PM

REPRESENTATI VE JOHNSON asked whether anything would prevent an
i ndi vi dual Al askan fromjoining a | awsuit.

REPRESENTATI VE GRUENBERG answer ed no. This will not affect the
right but unless the damage occurred in Nebraska the individua
would not have any recourse. In further response to
Representative G uenberg, he answered that normally the court
woul d apply the | aw where the transacti on occurred.

3:39: 55 PM

REPRESENTATI VE HOLMES rel ated her understanding that if she had
purchased a product in question, such as Cel ebrex, in Anchorage
and a class-action suit was filed in Nebraska that she could not
join the Nebraska lawsuit. However, under the bill she could do
so.
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REPRESENTATI VE GRUENBERG agr eed. He clarified that it is not a
guestion of joining the lawsuit but rather if the individual has
a cause of action. In further response to Representative
Johnson, he answered that being wonged does not allow for a
cause of action.

REPRESENTATI VE HOLMES agr eed.

REPRESENTATI VE GRUENBERG advi sed that the individual only has a
cause of action if the law of the jurisdiction where you
suffered the damage gives you a cause of action

REPRESENTATIVE JOHNSON related his understanding that in
antitrust violations an individual cannot join the lawsuit since
the state does not have the provision in law to allow
i ndi viduals to do so.

REPRESENTATI VE GRUENBERG cl arified that the purpose of this bill
is to allow Al askan who have been danmaged by antitrust issues to
get reinbursed and obtain trebl e damages.

3:41: 28 PM

REPRESENTATI VE JOHNSON recalled television advertising for
cl ass-action damages and asked why advertising is being run to
reach Al askans if they have no recourse.

REPRESENTATI VE GRUENBERG offered his belief that the cases he
referenced are generally not antitrust cases but are product
liability cases. It may be that ship workers are danmaged due to
asbestos poisoning. Additionally, every state allows you to sue
in cases in which a faulty bolt causes a |awnnower blade to
injure a person. He explained that the antitrust laws are an
unusual area of |aw. The law firm acts as clearinghouse to
determ ne whether an individual has the right to sue and the
associated lawer in Al aska would determ ne whether a cause of
action exists, and if so, the individual would join the |awsuit.

3:43: 04 PM

REPRESENTATI VE JOHNSON asked for clarification on the nunber of
antitrust |lawsuits.

REPRESENTATI VE CGRUENBERG answered that he did not know. I n
further response to Representative Johnson, he responded that
this bill is to remedy a serious defect in | aw
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3:43: 40 PM

REPRESENTATI VE THOMPSON inquired as to whether Nebraska has
different antitrust laws that would apply. He further asked how
that would relate to Al aska | aw.

REPRESENTATI VE GRUENBERG expl ai ned the process. He related a
scenario in which 10 of 70 people were nanmed in lawsuit in
federal court. The first part of the conplaint would address
jurisdiction and would state that plaintiffs are residents of
various states. It would list the names of the people from each
state and would nane the defendant as the Del aware Corporation
with its main operations in Qmha. The actions would have
occurred in nunerous states through the sale of conputer chips.
The conplaint would list the defendants who colluded to price
fix the conputer chips, would indicate the people bringing suit
suffered, and woul d seek damages to be determned at trial. The
i ndividuals who were harnmed in Arizona would recover danages
under Arizona statutes, and those in Al aska would recover

damages under Al aska statutes. The conplaint would set forth
the statutory basis of each state and the Al aska individual
woul d be wunder Al aska |aw. He commented that the conplaint

would be lengthy, but would be carefully constructed to only
cover Alaskans who purchased the conputer chip product in
Al aska.

3:46: 48 PM

REPRESENTATI VE SADDLER asked for other exanples of antitrust
vi ol ati ons.

M5. STAFT answered that other antitrust cases mght involve drug

conpanies artificially setting drug prices high. Dr ug
manufacturers would sell to distributors, who would sell to
phar maci es. The consuner would be the indirect buyer since
he/ she woul d purchase the drug from a pharnacist. An indirect

purchaser is one who would not directly pay the corporation.
"It's basically an upstreamissue,” she said.

3:48:21 PM

REPRESENTATI VE SADDLER asked for clarification on the |evel of
direct and indirect injury is involved in antitrust violations.

3:48: 54 PM
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CYNTHI A DRI NKWATER, Seni or Assistant Attorney, Commercial/Fair
Busi ness Section, Departnent of Law (DOL), stated she works in
the Consunmer Protection Unit in the Departnent of Law She
admtted she did not having nmuch experience in antitrust
matters. She suggested that Ed Sniffen would be know edgeabl e
in this area

M5. STAFT presented a section-by-section analysis of Version M
She stated that Section 1 would allow indirect and direct
pur chasers to term nate t he pr ohi bi t ed i nterl ocki ng
rel ati onshi p.

3:52:55 PM

MS. STAFT related that Section 2 would allow a person to recover
nmoney danmages up to three times the anmount of damages plus
reasonable attorney fees, and can also get an injunction to
enjoin the unlawful practice.

3:53:32 PM

M5. STAFT stated that Section 3 would require the plaintiff
commencing an antitrust action to mail a copy of the conplaint
to the attorney general (AG.

3:53: 59 PM

M5. STAFT referred to Section 3, which she said would also
define a person to take on the nmeaning in Title 1, and would

apply to all Al aska Statutes. It would include the state, a
political subdivision of the state, including honme rule or
general law, city or borough, and other government entities,

including the Alaska Railroad Corporation and the University of
Al aska.

M5. STAFT related that Section 4 would allow the AG to bring a
civil action for nonetary, injunctive, and equitable relief on
behal f of citizens of Al aska.

MS. STAFT referred to Section 6-11, which she said represents
conform ng and clarifying changes technical stylistic in nature.

M5. STAFT related that Section 12, which clarifies that the
renedies listed are available at the discretion of the judge
Those renedies include order a revocation of the business
organi zation's franchise, certificate of authority, or 1license.
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She explained that this reiterates the current law to be certain
there is not any confusion.

3:56:22 PM

REPRESENTATI VE GRUENBERG referred to Section 12 of Version M
He stressed the inportance of this provision since it would
expand the ability of the court to order additional renedies and
is based on an Idaho |aw. He referred nenbers to page 4, and

read: "...the court may order the revocation, forfeiture, or
suspension of the business organization's charter, franchise,
certificate of authority, privil ege, or |license, or any
conbination of them and may order the dissolution of the
busi ness organization or the divestiture of any asset. He
characterized this as an extrenely inportant tool. He said that

nmerely the threat is often enough to obtain conpliance and have
peopl e abi de by the | aw.

3:57:30 PM

REPRESENTATI VE JOHNSON asked whet her he was suggesting the state
woul d threaten to dissolve a Japanese conpany who manufactures
conput er chi ps.

REPRESENTATI VE CGRUENBERG asked to reserve the question. He did
not think Alaska would have jurisdiction in Japan, but would
like to ask M. Sniffen.

3:58:12 PM

REPRESENTATI VE M LLER referred to what he characterized as the
Japanese questi on. He asked whether Japan would have an
antitrust law that would fall under any Anerican jurisdiction.

REPRESENTATI VE GRUENBERG answered that two parts exist in a
awsuit, one is liability, and the other is renedy. This bil
pertains to renedy. He suggested that the question of liability
does not depend on where the corporation is |ocated but where
the illegal action took place. He offered his belief that if in
the illegal price fixing took place in Japan the U S. would not
have any jurisdiction. However, if the injury took place in
Al aska, the consuner could get noney damages. He further
asserted that Al aska would have jurisdiction over the conpany in
Japan since it was conducting business in the US. but that the
U.S. law could not order dissolution.

4:00: 04 PM
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REPRESENTATI VE M LLER related a scenario in which price fixing
occurred in New Jersey. He asked which court would have
jurisdiction if consumers purchased the product in Al aska.

REPRESENTATI VE GRUENBERG answered that the Al askan consuner
could sue the conpany in either New Jersey or Alaska since the

consunmer was damaged in Al aska. He related his understanding
that the consunmer would have a choi ce. He highlighted that the
guestion is different than what choice of |aw would apply. He

el aborated that an Al aska court could apply either Al aska |aw or
New Jersey | aw. The third question would be whether the case

would be brought in state court or in federal court. He
recapped the questions are which jurisdiction, which law wll be
used for liability, and which choice of law will be used for the

remedy. He stated that this is logical fromthe |egal point of
Vi ew.

REPRESENTATI VE M LLER referred to page 4, line 28, of Version M
He inquired as to whether which court is indicated in subsection

(c).

REPRESENTATI VE GRUENBERG asked to defer. He suggested that the
corporation charter or business license is under the auspices of
the State of New Jersey. He offered his belief that Al aska
would not have jurisdiction and the provision nost |ikely
applies to an Al aska Corporati on.

4:03:41 PM

REPRESENTATI VE JOHNSON asked whether federal |aw would allow an
i ndi vidual to sue for indirect danages in federal court.

REPRESENTATI VE GRUENBERG answered no, explaining that is why the
“I'llinois Brick" lawsuit was fil ed.

4:04: 01 PM

REPRESENTATI VE HOLMES agreed to defer the final answer to M.
Sni ffen. She suggested that this provision may not force New
Jersey to take away New Jersey's certification, but the State of
Al aska coul d deny the business fromoperating in Al aska.

REPRESENTATI VE GRUENBERG answered that Alaska may be able to
order the conpany to do sonething. He thought Al aska woul d have
jurisdiction over the conpany. He deferred to the Departnent of
Law.
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4:04:45 PM

M5. STAFT referred to Sections 13 and 14 of Version M which
consi st of conform ng sections and the repeal er section.

CHAI R OLSON asked whether this law would apply to a California
case against Senpra Energy, a California corporation, Southern
California Gas Conpany, a California corporation ("“SoCal Gas”).
He stated that considerable information is available on the

case. He also recalled the case settled out of court. He
related that the defendants were sued by 200 California
subdi vi si on, the State of California, manuf acturers, and

busi ness owners.
M5. STAFT agreed to review the matter.

REPRESENTATI VE GRUENBERG referred to Section 14 of Version M and
asked to discuss the repealers at the next hearing.

4:06: 33 PM

REPRESENTATI VE GRUENBERG br ought comm ttee nenbers' attention to
proposed Section 10 of Version M which relates to aggregate
damages. Currently, the attorney general can use statistical
sanpling nethods to estimte danages. He highlighted that this
| anguage provides an inportant tool in the prosecution of these
types of cases. He asked to consider this provision of the bil
relating to indirect damages.

CHAIR OLSON recalled a simlar bill had been discussed during
the last legislature. This bill is nore concise, he said.

4.:07:32 PM

REPRESENTATI VE M LLER referred to page 3, line 1, of Version M
to a Latin phrase "parens patriae.”" He asked for clarification
on its meani ng.

M5. STAFT explained that the term neans that the attorney
general would be bringing the |awsuit on soneone's behalf as the
guardi an of their rights.

REPRESENTATI VE GRUENBERG related it is a legal termof art.

[HB 72 was hel d over. ]
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4:08:41 PM
ADJ QURNVENT
There being no further business before the conmttee, the House

Labor and Commerce Standing Conmttee neeting was adjourned at
4:08 p.m
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