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AWY SALTZMAN, St aff

Senator Lesil MQiire

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented portions of SB 210 on behalf of
t he sponsor, Senator MQuire.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal Division

Departnment of Law (DCL)

Juneau, Al aska

POSI TI ON  STATEMENT: Assisted with the presentation of SB 210
and responded to questi ons.

DOUGLAS MOODY, Deputy Public Defender

Crimnal D vision

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON STATEMENT: Testified during the hearing on SB 210.

JOSHUA DECKER, Staff Attorney
American G vil Liberties Union of Al aska (ACLU of Al aska)
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Anchor age, Al aska
POSI TI ON STATEMENT: Testified during the hearing on SB 210.

DANA OVNEN, Staff

Senat or Denni s Egan

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented SB 122 on behalf of the sponsor,
the Senate Labor and Commerce Standing Commttee, which is
chai red by Senator Egan.

KI MBERLY GLI SSEN, Ceneral Manager

Al aska Escrow & Title Insurance Agency, Inc.

Ket chi kan, Al aska

POSI TI ON STATEMENT: Testified in favor of SB 122.

CHRI S NEVBI LL, Manager

Ket chi kan Titl e Agency, Inc.

Ket chi kan, Al aska

PCOSI TI ON STATEMENT: Testified in favor of SB 122.

M CHEAL PRI CE, Co- Oaner

Mat-Su Title I nsurance Agency, Inc.;

Co- Owner

Fidelity Title Agency of Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 122.

ROGER FLOERCHI NGER, Owner

President & CEO

Yukon Titl e Conpany, Inc.

Fai r banks, Al aska

POSI TI ON STATEMENT: Testified in support of SB 122 as currently
witten.

STEPHAN ROUTH, Attorney at Law

Routh Crabtree O sen, P.S.

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified during the hearing on SB 122.

CRYSTAL PELTOLA, Vice President & Ceneral Manager

Al aska USA Title Agency

Anchor age, Al aska

POSI TI ON STATEMENT:  Testified in support of Section 3 of SB 122
but expressed concern regarding the constitutionality of
Section 2.
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TERRY BRYAN, Vice President & State Manager

First Anerican Title |Insurance Conpany

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified during the hearing on SB 122.

HOMRD HANCOCK, Chief Title Oficer

Fidelity Title Agency of Al aska

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of SB 122.

LI NDA HALL, Director

Anchorage O fice

Di vi sion of Insurance

Depart ment of Commrerce, Conmunity & Econom c Devel opnent ( DCCED)
Anchor age, Al aska

POSI TI ON  STATEMENT: Answered questions during the hearing on
SB 122.

JERRY REED, President

Al aska USA Mort gage Conpany, LLC.

Anchor age, Al aska

POSI TI ON STATEMENT: During discussion of SB 122, testified in
support of Section 3 and in opposition to Section 2.

ACTI ON NARRATI VE

1:18: 31 PM

VICE CHAIR STEVE THOWPSON called the House Judiciary Standing
Conmittee neeting to order at 1:18 p.m Representati ves
Thonmpson, Lynn, Pruitt, Holnmes, and Hawker (alternate) were
present at the call to order. Representatives Keller and

G uenberg arrived as the neeting was in progress.

[ The comm ttee observed a nonment of silence in honor of the late
Representative Carl Gatto, whose passing occurred the previous
day. ]

SB 210 - CRI MES AGAI NST CHI LDREN SUPPORT/ Cl NA

[Contains brief mention that provisions of SB 186 and SB 212
have been incorporated into a proposed House conmttee
substitute for SB 210, Version Q]

1:19: 19 PM
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VICE CHAIR THOWPSON announced that the first order of business
would be CS FOR SENATE BILL NO 210(FIN), "An Act relating to
crimes against children; and providing for an effective date."

VICE CHAIR THOWSON noted that a proposed House committee
substitute (HCS) for SB 210 in nenbers' packets now enconpasses
three bills, with Sections 1-4 pertaining to SB 210, Sections 5-
17 and 20 pertaining to SB 186, and Sections 18-19 pertaining to
SB 212.

1: 21: 42 PM

REPRESENTATI VE HAWKER noved to adopt the proposed House
commttee substitute (HCS) for SB 210, Version 27-LS1362\Q
Wayne, 4/10/12, as the working documnent.

VI CE CHAI R THOWPSON obj ected for the purpose of discussion.
1:22:34 PM

AMY  SALTZMAN, Staff, Senator Lesil McCGuire, Alaska State
Legi slature, relayed, on behalf of the sponsor, Senator MQire
that she would be discussing the portions of Version O that
incorporate the provisions of SB 210. She explained that on
2/8/12, the Alaska Children's Justice Act Task Force presented
findings to a joint neeting of the Senate Judiciary Standing
Commttee and the Health & Social Services Standing Comm ttee,
and recommended inprovenents to Alaska's statutes addressing

crinmes against children. According to statistics, in 2008,
approximately 12,400 children were likely the victim of an
incident of maltreatnent, and one out of every five children's
deaths was related to maltreatnent. She then offered a couple
of exanples of recent [heinous] crimes perpetrated against
children to illustrate how existing law is inadequate for
pur poses of appropriately punishing those who do such harm to
chi | dren. Via SB 210, she relayed, the sponsor is seeking to

i npl enent three of the recomended changes in order to address
shortcom ngs in existing | aw.

M5. SALTZMAN expl ained that [Section 1 of Version O would raise
the child-victims age threshold in AS 11.41.220(a) - addressing
the crime of assault in the third degree - from 10 years of age
to 12 years of age. [Sections 2 and 3 together, in anmending AS
11.51.100(a) and (f) respectively,] would nake the behavior of
recklessly failing to provide adequate food or liquids to a
child sufficient to cause protracted inpairnment of his/her
health a Cass C felony; AS 11.51.100 addresses the crine of
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endangering the welfare of a child in the first degree.
[ Section 4] would nodify the definition in AS 11.81.900(56)
regardi ng what constitutes a "serious physical injury";
Section 4's proposed AS 11.81.900(56)(C) reads:

(C physical injury to a person under 12 years of age
t hat causes

(i) serious disfigurenent;

(ii) inpairnent of health, by serious bruising or
ot her injury, t hat reasonably requires nmedi ca
eval uation or treatnent by a health care professional

(i1ii) loss or inpairnment of the function of a
body nenber or organ; or

(iv) serious inpedinent of blood circulation or
br eat hi ng;

IVS. SALTZNVAN added t hat in Section 4' s pr oposed
AS 11.81.900(56) (0O, sub- subparagraph (ii) focuses on the
inmpairment of the child' s health sufficient to require nedica
eval uation or treatnent - and, as currently worded, could apply
in situations where, for exanple, a child develops anema
because of being subjected to serious bruising or other injury,;
and that sub- subpar agraph  (iv) is intended to address
strangulation crimes in which the strangulation itself could not
be proven but bruising was evident.

1: 27: 14 PM

REPRESENTATI VE HOLMES referred to Section 2's proposed new
AS 11.51.100(a)(4), which read:

(4) reckl essly fails to provi de
adequate food or liquids to a child, causi ng
protracted inpairnment of the child s health.

REPRESENTATI VE HOLMES asked whether the phrase, "adequate food
or liquids" refers to the quantity of the food or liquids, or to
its nutritional val ue.

M5. SALTZMAN explained that the key wording in that provision
is, "causing protracted inpairnment of the child' s health”; in
other words, if the food or |iquids provided were inadequate -
in terms of either quantity or nutritional value - to the point
of causing the protracted inpairnment of the child s health, then
t hat provision would apply.

1: 29: 17 PM
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ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal D vision, Departnent of Law (DOL), cited
Bl akely v. Washington, 124 S. C. 2531 (U.S., 2004), which held
that if the finding of a fact could increase the possible
maxi mum penalty for a person charged with a crinme, that fact
needs to be found by the jury by proof beyond a reasonable
doubt . She said that decision nmade a huge inpact on Al aska's
sentencing |aw, because Alaska had a procedure regarding a
presunptive term and aggravating, mtigating factors, which the
court at sentencing had to find by clear and convincing
evi dence. She said one exception to the Blakely ruling is if
the aggravating factor is a prior conviction that has been found
by a previous jury. She related that mtigating factors are
still found by clear and convincing evidence to a court at
sent enci ng.

M5. CARPENETI said the fallout from the Blakely decision has
been I ong and drawn out because of many factors not anticipated
by the state when it rewote its sentencing law in 2005. She
said SB 210 addresses nany of those provisions and clarifies
procedures in statute that have been enunciated in case | aw

1:32: 58 PM

M5. CARPENETI stated that Sections 5, 6, and 7 pertain to people
who are found guilty but nmentally ill. She expl ained that
Alaska law provides that a person who is found guilty but
mentally ill is not entitled to mandatory parole - sonetines
called, "good tinme" - wuntil that person has been found to no

| onger be a danger to the public. She said the possibility that
a person convicted of a crine and found to be guilty but
mentally ill would not be given good tine |ike other defendants
means that the maximum term rises, thus requiring the issue to
be submtted to the jury, which nust find proof beyond a
reasonabl e doubt in order for that person to be found guilty but
nmentally ill. She stated that a person no longer has a right to
good tinme; he/she may or may not qualify.

1:33:56 PM
REPRESENTATI VE HOLMES surmsed that a finding of gquilty but
mentally ill could be considered to increase the penalty by not

al l owi ng good tine.

M5. CARPENETI said yes.
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REPRESENTATI VE HOLMES asked, "In other sentences doesn't it also
decrease the penal ty?”

M5. CARPENETI answered no. She said under current |law a person
found guilty but nmentally ill is treated for that illness, but a
person found guilty for the crine is entitled to good tine
unl ess he/she has problens in the correctional system - hel/she
is entitled to one-third of his/her sentence off for good tine.

A person found guilty but nentally ill may not qualify for that
good tinme, because he/she still may present a danger to the
publi c.

M5. CARPENETI, in response to a question, explained that people
who are found not guilty by reason of insanity are generally in

a situation where their illness prevented them from formng the
cul pabl e nental state to commt the crinme. People who are found
guilty but nentally ill are found to have commtted all the
el enents of the crine, but they have an illness that may have

af fected their behavi or.
1: 36: 26 PM

M5. CARPENETI, returning to her presentation, explained that
Section 8, on page 5, is a "catchall" provision. Under
sentencing law, as originally fornmulated in the 1980s, nost
factual findings were found by a preponderance of the evidence.
As a result of the changes in |law that have been nade, there are
many sections besides those currently accepted in Section 8 that
have a different burden of proof. She said it is better to have
a general catchall so that factual issues in Title 12, Chapter
55, are decided by a preponderance of evidence unless the
statute itself says something else, which nmany statutes do as a
result of the Bl akely deci sion.

M5. CARPENETI said Sections 9 and 10 address a situation that
arose nost recently in State v. Henry. She explained that the
Henry decision by the Court of Appeals allowed the court to
reduce the period of probation in cases where the defendant was
convicted as the result of a negotiated plea, and Section 9 and
10 would disallow that reduction unless both parties agree to
the change. The reason for this is that when the state and the
defense enter into plea negotiations, both sides give up things
and gain things in exchange. She offered her understandi ng that
in the Henry case, the defendant was sentenced under the plea
agreenent, violated his probation, and came back to court and
asked for the period of probation to be reduced. She said the
state opposed the request, because he had agreed to that anount
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of tinme and the state had reasons for requiring that anount of
probation to protect the public. The court found that the
sentencing court should reevaluate the Chaney criteria [fromthe
Al aska v. Chaney case, codified in AS 12.55.005] and resentence
t he person. She said the DOL's position was that the court
should | ook at the criteria, but should not reduce the period of
probation that the defendant and state have reached through
bar gai ning and agreenment. In response to Representative Hol nes,
she confirmed that Sections 8 and 9 are a policy call.

1: 40: 30 PM

REPRESENTATI VE GRUENBERG surm sed that the key |anguage is that
the court may not reduce the period of probation, and he
suggested that nmay be an infringement on the judicia
prerogative. He asked if that is constitutional.

M5. CARPENETI answered that she believes it is because it is the
result of a negotiated plea that the court has accepted.

REPRESENTATI VE GRUENBERG said Ms. Carpeneti is inpugning the
principles of contract law into sentencing and saying that
trunps the right of the sentencing judge to apply his/her
i ndependent judgnment, which is based on his/her independent role
as the final interpreter of laws. He asked if Ms. Carpeneti has
authority to support whether that is constitutional.

M5. CARPENETI said she would provide it.

REPRESENTATI VE GRUENBERG sai d he guesti ons t he
constitutionality, particularly if M. Carpeneti is saying that
the court has the authority to increase the sentence, but not
the authority to consider factors in mtigation that m ght
reduce the probation. He offered his understanding that M.
Carpeneti had said that the court could increase the sentence
because of the probation [violation].

M5. CARPENETI confirnmed that is correct.

REPRESENTATI VE GRUENBERG opined that if the court can do that
based on the circunstances that led to the probation violation
then it should be wequally free to consider factors in
mtigation.

M5. CARPENETI said she woul d provide backup information.
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REPRESENTATI VE GRUENBERG said he would like to see the Henry
case that goes opposite to the DOL's position, as well as to
hear from"the other side."

M5. CARPENETI said it is a policy call. She said the DOL
entered into an agreenent, in the process of which it dropped
some charges, which it is no longer in a position to reinstate.
She reiterated her statenent that the defendant violated the
conditions of his probation and that the court, wunder those
ci rcunst ances, should not be able to reduce the terns that were
al ready agreed upon by the parties for what is a violation of
probati on.

1: 45: 30 PM

M5. CARPENETI stated that Section 11 addresses the sentencing
provisions for nmurder in the first degree and the nmandatory term
of inprisonnent for certain offenses. Currently, statutes
provide that the court <can find, by clear and convincing
evi dence, that the defendant subjected the victimto substantial
physical torture and that the defendant is a peace officer who
used his/her authority in facilitating the nurder. She said
this is no longer the |aw. Under Bl akely v. Wshington, the
state has to prove these factors by proof beyond a reasonable
doubt to get a mandatory 99-year term of inprisonnent. Section
11 would change Al aska statute to conply with what the |aw
al ready is.

M5. CARPENETI said Section 12 sets out procedures already
required by the Blakely v. Washington decision, such that the
facts that establish and justify a 99-year mandatory term which
is not eligible for good tine, have to be determned by a jury
beyond a reasonabl e doubt. She directed attention to subsection
(p), on page 6, and tal ked about ranges within the presunptive
sentenci ng | aw. For exanple, she said the presunptive range is
7-11 years for a Class A felony if the person possessed a fire
armat the tine he/she conmmtted the felony. She said there are
various factors already in law in terns of increasing the range;
Section 12 clarifies that those factors have to be proven to the
fact finder by proof beyond a reasonabl e doubt.

REPRESENTATI VE GRUENBERG referred to "procedures set by the
court", shown on page 6, line 27, and he asked if that means the
procedures are set by the trial court or set by court rule.

1: 50: 36 PM
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M5. CARPENETI answered that the |anguage recognizes that when
the verdict is reached is the tine when the court may nmake
arrangenments if the same jury nust, at that point, deliberate
over whether or not aggravating factors have been found. She
stated, "It's hard to set out with ... a lot of detail how a
j udge, under the circunstances, should do it; it just recognizes
that a judge will ... adopt whatever procedures work in terns of
that jury and that ... case.” In response to a question, M.
Carpeneti said she does not see this as a |egal decision, but
rather as a practical consideration of, for exanple, whether
there is room for a jury to go back and deliberate aggravating
factors or the judge could let them go honme for the night and
del i berate the next day. She said the language is intended to
recogni ze the fact that certain decisions and procedures need to
be made in the noment.

1:52: 57 PM

M5. CARPENETI stated that Section 13, subsection (i), addresses
one particular aggravating factor, which is that when the
conduct of the defendant when he/she committed the crine was
anong the nost serious, as defined by the court, the jury shal
nmake an assessnment of the facts by proof beyond a reasonable
doubt . In response to questions from Representative G uenberg,
she explained that the court would give the jury the opportunity
to determ ne whether the state has proven these facts by proof
beyond a reasonable doubt, and once that has happened, if the
jury decides the factors are present, then the court would apply
those factors to a consideration of whether or not they are the
nost serious.

1: 56: 56 PM

REPRESENTATI VE GRUENBERG asked whether that provision would
rai se constitutional problens.

M5. CARPENETI attenpted to clarify that this |anguage pertains
to the tinme after which the jury has found the defendant to be
guilty, directly after the verdict is returned, and to a
situation in which the state says it would like to establish the
aggravating factor that the defendant's conduct was the nost
serious in the definition of the offense. She offered an
exanple. She said DOL thinks that Blakely requires the state to
submt to the jury, directly after the verdict is read, the
factors it clains would justify defining the conduct as the nost
serious in the definition of the defense, for exanple, that the
def endant caused the victim an injury that nmade the victim
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unable to walk for the rest of his/her life. Consi derati on of
those facts would be submtted to the trial jury, which would
determ ne whether the state had proven them beyond a reasonable
doubt . The court would then make the |egal decision based on
that information. She agreed to provide cases. She confirnmed
that the ultimate finding of fact nust be left to the jury, but
said whether the conduct was the npbst serious, within a range,
is a question of [|aw She said, for exanple, that there are
several ways that a person can commt assault in the first
degree, and the judge would be able to evaluate that |aw and
apply the facts that are found by the jury to all the
definitions of assault in the first degree or by all the
definitions of theft in the second degree.

2:03:57 PM

MS. CARPENETI directed attention to subsection (j), which would
allow the court to increase the term of inprisonnent to the
potential maxinmum so that the remaining factors in aggravation
can be proved by clear and convincing evidence to a jury.

M5. CARPENETI said Sections 14 and 15 are conformng to the
proposed change in Sections 9 and 10, regarding the change of a
sentence as a result of a probation violation. Section 16 is
the indirect court rule anendnent. She explained that when
changes are made in sentencing provisions, care is taken to note
court rules that m ght be changing. She said the provisions in
the previously discussed subsection (p) "may have the effective
change in the court rule,” although she said she does not think
So. She briefly nmentioned the applicability section [Section
17]. She said Section 18 addresses human trafficking and
requires the DOL to establish a task force with representatives
of the DOL, the Departnment of Public Safety, and the Departnent
of Health & Social Services, and two nenbers, appointed by the
gover nor, representing nongovernnent al health and soci al
services providers. She explained the purpose of the task force
is to study the prevalence of human trafficking in Al aska,

i ncl udi ng: how nmany cases have been submtted to |[|aw
enforcenent, how many cases have been prosecuted, how many tinmes
the state has cooperated wth the federal governnent in
prosecuting or investigating human trafficking, and which

services are available to victins of these offenses. She opined
that it would be good to have a clear idea of where Al aska
stands regarding human trafficking in the state, and this
information would help the legislature decide whether the
state's laws need to be changed or if anything el se needs to be
done to address the issue.
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REPRESENTATI VE CGRUENBERG suggested consideration be given to
include legislators on the task force.

2:08: 04 PM

M5. SALTZMAN offered her understanding that the intent of the
proposed task force is to advise the |legislature, at which point
the |egislature could nmake decisions based on that information

Not wi t hstanding that, she agreed to provide that suggestion to
t he sponsor.

2:09:19 PM

REPRESENTATI VE GRUENBERG referred to the |anguage on page 9,
line 23, which states that the task force "shall hold at |east
one public neeting". He expressed concern that that may result
in the task force hol ding only one neeting.

M5. SALTZMAN surmsed that that |anguage could be changed;
however, she pointed out that the task force my want the
majority of its neetings to be private, because it discusses
private issues.

M5. SALTZMAN, in response to Representative Keller, confirned
that the required m ninum one public nmeeting would occur wthin
a year, because the task force expires after one year.

REPRESENTATIVE LYNN remarked that he thinks the | anguage
regarding at |east one neeting is clear.

2:11: 27 PM

REPRESENTATI VE CGRUENBERG questioned whether the proposed task
force would be subject to the Open Meetings Act, and he asked
under what conditions M. Saltzman anticipated the neetings
woul d not be public.

M5. SALTZMAN agreed to conduct further research on the issue.
REPRESENTATI VE GRUENBERG suggested that the task force may be
able to keep the identities of the people being discussed
confidential, while allowing the public to attend the neetings.

REPRESENTATI VE HOLMES enphasi zed the need to keep victins safe.

2:13: 53 PM
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DOUGLAS  MOODY, Deputy Public Defender, Crim nal Di vi si on,
Central Ofice, Public Defender Agency (PDA), Departnent of

Adm ni stration (DQOA), referred to Section 4, in which
subparagraph (C) is proposed as new |anguage to anend AS
11. 81. 900(56) . He pointed out that the term "serious
disfigurement” is wused in subparagraph (C), sub-subparagraph
(i), [page 4, line 3], and he said he does not know if that term

is intended to have a definition different from "protracted
di sfigurement”, which is the standard definition used in Section
4, subparagraph (B), [on page 3, line 29]. M. WMody referred
to the phrase, "reasonably requires nedical evaluation or
treatnent by a health care professional”, which is in reference
to "inpairnment of health, by serious bruising or other injury”
further proposed | anguage of subparagraph (C), [as shown in sub-
subparagraph (ii), on page 4, lines 4-6]. He said his
experience has shown that parents with good health insurance
take their children to the doctor all the time, while parents
wi thout good health insurance are nore reticent about taking
their children to see a doctor. He said the parents w thout the
good insurance are not necessarily putting their children in
danger, but it is "a different decision tree."

2:16:48 PM

REPRESENTATI VE HOLMES, regarding "reasonably requires nedical
evaluation or treatnent by a health care professional”,
expressed concern regarding stiff penalties being set for a |ow
bar . She then referred to the phrase, "physical injury to a
person under 12 years of age", and she asked about the age of
the perpetrator and whether consideration had been given to
children hurting each other while playing in a playground, for
exanpl e.

MR. MOODY responded that that could be an issue. He said in one
of the definitional provisions, "serious physical injury"” is an
el ement of assault. He said Assault 1 is an automatic waiver
statute. He relayed that a high school student who is 17 years
of age could end up automatically waived on felony assault
charges, whereas a child 12 years of age, in junior high school
could end up charged with Assault 1, but within the juvenile
system He added, "It would apply to a juvenile, because this
is just the definition of 'serious physical injury', not the
definition of the offense.”

2:19: 37 PM
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REPRESENTATI VE GRUENBERG di scl osed that when he was a child, he
assaul ted another child who had kicked him and he said he woul d
not have wanted to be charged wth a felony as a result.

2:20: 40 PM

MR. MOODY directed attention to |anguage on page 3, lines 19-20

whi ch read: "(4) recklessly fails to provide adequate food or
liquids to a child, causing protracted inpairnent of the child's
heal th." He said he had viewed this |anguage as referring to
starvation prevention until he heard Representative Hol mes ask
about the adequacy of the type of food provided. Now, he said,
he questions whether soneone m ght be charged with a crime for
giving too nuch soda pop and sweets to his/her child, who then
beconmes fat and gets Type Il D abetes. He said that is a
protracted health inpairnent, which "would appear to follow from
t hat . "

2:21: 51 PM

MR. MOCDY directed attention to Section 6, on page 4, regarding
guilty but nentally ill (GBM) provisions, which he said
currently do not affect many clients. He explained that a
defense council wll do everything possible to avoid a GBM
verdict, because it results in greater punishnment for the
client, since they don't get paroled and are not eligible for

early release to a hal fway house. He suggested that a review
provision be added to the bill in order to ensure the
opportunity for soneone with a GBM verdict to show that he/she
should be eligible for parole. Currently, he explained, a

person found GBM at a trial or change of plea hearing has no
opportunity to have the finding reviewed, even if the person
ends up nedi cated, stabilized, and a nodel prisoner.

2:23:36 PM

MR. MOCDY directed attention to Section 10, on page 5, and said
this is the provision that prohibits the court from adjusting
the sentence at all if someone conmes back on a probation
revocati on. He said the basic premse of the 2010 case, State
v. Henry, to which Ms. Carpeneti referred, was that whenever a
def endant who is on probation cones back before the court for a
probation violation, the court nust reevaluate the sentence and
i npose the proper sentence based on the Chaney criteria, given
the original conduct and all the intervening conduct, rather
than just inpose all the suspended tine. He said that has been
the law in Al aska since at |east the 1980s. He said he thinks
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the provision has potential constitutional issues, because there
will never be a situation where there will be direct appellate
review of a sentence. He explained that currently the Court of
Appeal s does not review suspended tinme in sentences, but takes

the position that it will review a sentence only to determ ne
whether it was appropriate under Chaney criteria once the tine
is inposed, because if it is never inposed, it is never an
i ssue. He said, "Wth this change in the law, it would never

get presented, because the court would never reduce it and
decide whether the entire sentence - suspended tinme and

unsuspended tine - was appropriate in light of Chaney."

MR. MOODY said the constitutional issue is in trying to renove
the ability of the court to evaluate the sentence as a whole.
As a matter of policy, npbst sentences are negotiated so that
both the state and the defense end up giving up sonething. He

said a defendant is offered jail tinme, but with a lot of
suspended tine; it is not an equal bargaining position between
the state and the defendant. He stated that all defendants
think they will do well on probation. Wthout the eval uation of
the appellate court, clients will enter into bad deals against

the advice of counsel, because "whatever happens on the road,
they're getting out today."

2:27:59 PM

REPRESENTATI VE GRUENBERG asked M. Mwody to confirm that
currently the Court of Appeals does not review the inposition of

a suspended sentence, because the suspension is still "out
there" and may never be inposed; therefore, that issue would
not, in a legal sense, be ripe for decision at the tine the

court enters it.

MR, MOODY said that is correct. For exanple, he said if a
defendant gets five years with two years suspended, an appea
could be made related to the excessiveness of the three years
i nposed, but the court would not address whether the extra two
years were excessive until they are inposed, because they m ght
never be inposed. In response to Representative G uenberg, he
said he thinks the decision of whether a person is adhering to
hi s/ her suspended sentence probation schedul e or should have the
suspended portion of the sentence inposed should be left up to
the judge to determne, which is current practice.

2:33: 02 PM
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MR. MOODY stated that Section 13, on page 7, would split the
aggravating factor finding for nobst serious conduct into two
parts. He said he disagrees with the DO.'s interpretation of
this provision. He said the U S. Suprene Court in Blakely said
that factual findings that increase a sentence need to be found
by the trial jury beyond reasonabl e doubt. He said the factua
finding is that this conduct was anongst the nost serious within
the class, and he said he thinks that can be tried to a jury.
He said there is a range of injury that the state is fully
capabl e of presenting the evidence to show. He said he thinks
the splitting of the aggravating factor finding would be found
unconstitutional .

REPRESENTATI VE GRUENBERG referred to Section 18 and asked M.
Moody if he thinks soneone from the Ofice of the Public
Def ender shoul d be represented on the aforenentioned taskforce.

MR MOODY said he thinks the PDA would be a val uable nenber of
the task force, but said that that is the call of the
| egi sl ature.

REPRESENTATI VE GRUENBERG questi oned whether a nmenber of the
judiciary branch should be invited, as well.

2:37:46 PM

JOSHUA DECKER, Staff Attorney, American Cvil Liberties Union of
Al aska (ACLU of Alaska), noting that the ACLU of Alaska has
subnmitted witten testinony, explained that the ACLU of Al aska's
concern with SB 210 is its proposal to expand the definition of
the term "serious physical injury" because doing so could have
ram fications throughout crimnal [|aw. Regardi ng Representative
Hol mes' previously stated exanple of children hurting each other
on the playground, he said the ACLU of Al aska thinks that those
types of juvenile crimnal antics could result in crimnal
liability. Further, he said if the child injured on the
pl ayground goes to the school nurse and the nurse fails to
report the incident to the police, she could be guilty of a

Class A m sdeneanor. In the context of donestic violence, M.
Decker said changing the definition could open up new defenses
for donestic abuses. Al aska currently permts use of

justifiable deadly force to avoid inposing serious physical
injury on oneself or another, and M. Decker said the ACLU of
Al aska can foresee a circunstance where an individual abuses
hi s/ her spouse and then takes the position that the abuse was
necessary to protect the children from i nm nent physical danger.
He said the ACLU of Al aska does not think that is the intent of
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the drafters and reconmended a new approach be taken to narrowy
target the specific instances of child abuse, endangernent, and
negl ect, rather than nodifying such a fundanental part of Al aska
crimnal |aw that woul d have far reachi ng consequences.

VICE CHAIR THOWPSQN, after ascertaining that no one else w shed
to testify, closed public testinony on SB 210.

The commttee took an at-ease from2:41 p.m to 2:43 p.m

VI CE CHAI R THOWPSON rel ayed that SB 210 would be held over [with
the notion to adopt Version O as the work draft |eft pending].

SB 122 - REAL ESTATE TRANSFER FEES/ Tl TLE | NSURANCE

2:45: 10 PM

VICE CHAIR THOWPSON announced that the next order of business
would be CS FOR SENATE BILL NO 122(L&C), "An Act relating to
research on and examnation of titles; relating to residency
requirenents for title insurance limted producers; relating to
real estate transfer fees; and providing for an effective date."
[ Before the committee was HCS CSSB 122( L&C) . ]

2:45:57 PM

DANA OVNEN, Staff, Senator Dennis Egan, Al aska State Legislature,
on behalf of the sponsor of SB 122, the Senate Labor and
Commerce Standing Conmittee, which is chaired by Senator Egan,
expl ained that SB 122 would |limt who may conduct searches and
exam nations of title to only licensed title insurance |limted
producers, would statutorily stipulate that only residents of
Al aska may be issued such licenses, and would preclude the use
of transfer fee covenants. On the latter point, he relayed that
in 1852, the courts in New York outlawed transfer fee covenants,
describing them as a vestige of feudalism and that since then,

41 other states have al so outlawed the practice. 1In addition to
outlawing the use of transfer fee covenants in Alaska via
Section 3, the bill is also intended to address concerns that
future i nper fections in title coul d result i f title
searches/ exam nations are perforned by people who don't live in
Al aska. Specifically, Section 1 of the bill would require that
all title searches be done through licensed title insurance
[imted producers, and Section 2 would require that such
licenses be issued only to residents of Al aska. He

acknow edged, however, that the drafter has pointed out that
Section 2 could potentially be ruled unconstitutional by the
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court; each of the prior conmttees of referral discussed this
i ssue but chose to retain Section 2 in the bill regardless.

REPRESENTATI VE GRUENBERG suggested that a severability clause be
added to the bill if the aforenmentioned | anguage remains.

MR. OVEN said the sponsor would not object to the addition of a
severability clause, and noted that nenbers' packets contain
[ menorandunms] from Legislative Legal and Research Services
addressing the issue of Section 2's constitutionality.

2:51:56 PM

KI MBERLY GLI SSEN, GCeneral Manager, Alaska Escrow & Title
| nsurance Agency, Inc., said she is in favor of SB 122,
specifically, Sections 1 and 2 because she believes steps nust
be taken to keep jobs local and prevent outsourcing, and
Section 3 because of the savings it will provide to consuners.
Overall, she opined, SB 122 will help protect jobs, consuners,
and property owners in Al aska.

2:53:49 PM

CHRI' S NEWBI LL, Manager, Ketchikan Title Agency, Inc., testified
in favor of SB 122 and said she concurs with the testinony of
Ms. dissen.

REPRESENTATI VE GRUENBERG not ed t hat t he af orenenti oned
menor anduns i n nenbers' packets are dated February 15, 2012, and
March 15, 2012; and, in response to a question, explained that
the term "provision" as used in Section 3 of SB 122 refers to a
provision in the docunent that conveys real estate.

2:57:17 PM

M CHEAL PRI CE, Co-Omer, WMt-Su Title Insurance Agency, Inc.;
Co-Omer, Fidelity Title Agency of Al aska, after nentioning
i ndustry-associated positions he's held within the Al aska Bar
Association (ABA) and the Alaska Land Title Association (ALTA),
testified in support of SB 122, and expressed disagreenent wth
the drafter's coments in the aforenmentioned nenoranduns that
Section 2's proposed residency requirenent mght be found

unconstitutional . Noting that his conpany gets solicitations
from people in foreign countries to conduct title
searches/ exam nations of property in Al aska, concurred that the
intent of the bill is to require those who conduct such

sear ches/exam nations of property in Alaska to be Alaska
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residents and thereby be subject to Al aska | aw. He offered his
understanding that 13 states have passed a simlar residency
requi renent, and said he thinks Al aska has the right to do so as
well since no waiting period is required in order to becone a
resi dent. In conclusion, he too noted that 41 states now ban
[transfer fee covenants], and asked that Al aska do so as well.

3: 06: 06 PM

ROGER FLOERCHI NGER, Owner, President & CEO Yukon Title Conpany,
Inc., testified in support of SB 122 as currently witten and
stressed the inportance of providing for what he termed "Al aska
hire."

3:08: 07 PM

STEPHAN ROUTH, Attorney at Law, Routh Crabtree Osen, P.S -
nmentioning that he's owned title agencies in Washington, Oregon,
| daho, California, Nevada, Arizona, and Hawaii - said he has
concerns about Section 2 of SB 122, but characterized
Section 3's proposed ban on transfer fee covenants as sonething

that should have been instituted |ong ago. Wth regard to
Section 2, he noted that in the aforenentioned nmenoranduns, the
drafter has said in part: "In ny opinion, it seens |ikely that
a court construing the proposed residency requirenent would find
the provision unconstitutional". He said he appreciates the
suggestion to insert a severability clause into the bill, but
opined that a better approach - from a financial perspective,

given the high cost associated with litigating constitutionality
issues - would be to sinply delete Section 2. Referring to an
earlier coment, he said his research shows that only [8] states

still have a specific residency requirenent, and that the trend
is for states to instead nove away from having such a
requi renment. Regarding the <concern about outsourcing title
searches/exam nations to people in other countries, he offered
his belief that nothing in the bill would prevent that from
occurring, because the bill addresses the issue of licensure -
not the actual work itself. I n conclusion, he again suggested

that Section 2 be renpved from SB 122.
3:14: 20 PM

CRYSTAL PELTOLA, Vice President & General WMnager, Alaska USA
Title Agency, concurred wth M. Routh's testinony and stated
support of Section 3 of SB 122, but expressed concern regarding
the constitutionality of Section 2. She pointed out that
Section 2, in addition to perhaps being unconstitutional, seens
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to contradict itself in that it says both that a title insurance
limted producer shall be licensed in the manner provided for in
AS 21.27 - which provides for the licensure of both residents

and nonresidents - and that a title insurance linmted producer
may not obtain a |license unless [he/she] is a resident of the
st at e. In conclusion, she said Alaska USA Title Agency would

support SB 122 if Section 2 were del eted.

REPRESENTATI VE GRUENBERG noted that Section 2 addresses what's
required to obtain a license, not what's required to maintain

such licensure; in other wrds, a resident could obtain a
license to be a title insurance limted producer, and then nove
out of state and still be licensed in Al aska.

3:17:32 PM

TERRY BRYAN, Vice President & State Mnager, First American
Title Insurance Conpany, characterized SB 122's proposed
residency requirenent as disruptive to the flow of commerce and
i nconsi stent with common sense, particularly given that the end
product - the title insurance policies thenselves - al

originate outside of Al aska, and given that no other segnent of
the real estate industry in Alaska operates under such a

resi dency requirenent. Wth regard to the concern that future
i nperfections in title coul d resul t i f title
searches/ exam nations are perforned by people who don't live in

Al aska, he predicted that the marketplace would renedy any such
probl ens that actually do arise.

3:22: 06 PM

HOMRD HANCOCK, Chief Title Oficer, Fidelity Title Agency of
Al aska, relayed that he was testifying in support of SB 122. He
offered his wunderstanding that the current practice of the
Division of Insurance - as stated on its web site - is to grant
licenses to residents only, even though AS 21.27.150(5) appears
to allow for the issuance of what's called a nonresident limted
producer |icense. The intent of SB 122, he surmsed, is to
correct what industry feels to be «conflicting statutory
provi sions and provide guidance to the division in light of its
exi sting practices. Further, it would help protect the jobs of
title examners in Alaska, who understand the industry |aws
unique to the state. In conclusion, he reiterated his support
for SB 122, and urged the conmttee to pass it.

3:24: 44 PM
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LI NDA HALL, Director, Anchorage Ofice, Division of Insurance
Departnment of  Commerce, Community & Econom c Devel opnent
( DCCED) , in response to guesti ons, i ndi cat ed t he
adm nistration's attorneys have reviewed the aforenentioned
menor anduns from the drafter and have concurred that Section 2
m ght potentially be found unconstitutional, though she's not
yet received a witten | egal opinion on the issue.

3:26: 15 PM

JERRY REED, President, Alaska USA Mrtgage Conpany, LLC, said
that generally his conpany is in support of Section 3 of SB 122,
but is not in support of Section 2, believing that it would
limt both consuner choice and market conpetitiveness.

VICE CHAIR THOMPSQON, after ascertaining that no one else w shed
to testify, closed public testinony on SB 122.

The conmttee took an at-ease from3:28 p.m to 3:29 p. m
3:29:57 PM
REPRESENTATI VE GRUENBERG rmade a notion to del ete Section 2.

REPRESENTATI VE HOLMES objected, and said she'd prefer that
Section 2 be left in the bill.

REPRESENTATI VE GRUENBERG cauti oned agai nst adopti ng a
potentially unconstitutional provision, spoke about the cost of
litigating Section 2's constitutionality, and predicted that
that provision isn't going to work as intended anyway because
merely having an office in Al aska would suffice for purposes of
obtaining licensure even though the actual work gets conducted
el sewhere by nonresidents. He too noted that in the
af orenenti oned nenoranduns, the drafter has said in part: "“I'n
my opinion, it seens likely that a court construing the proposed
residency requirement would find the provision unconstitutiona
as a violation of the privileges and imunities clause of the
U.S. Constitution".

REPRESENTATI VE HAWKER expressed disfavor with Amendnent 1, and
offered his belief that it remains unclear what the ultimte

consequences of adopting Section 2 will be.
A roll call vote was taken. Representatives Lynn, Keller, and
G uenberg voted in favor of Anendnent 1. Represent ati ves
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Hol nes, Pruitt, Thonpson, and Hawker voted against it.
Therefore, Amendnent 1 failed by a vote of 3-4.

3:33: 30 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Conceptual
Amendnent 2, to add a severability clause to SB 122.

REPRESENTATI VE HAWKER objected and pointed out that all
| egislation is automatically severabl e [under AS 01.01.030].

REPRESENTATI VE PRU TT concurred, and said he does not see the
necessity of adding a severability clause to the bill.

REPRESENTATI VE CGRUENBERG argued that including a severability
cl ause wouldn't do any harm and woul d be prudent.

3:37:16 PM

A roll call vote was taken. Representatives G uenberg and Lynn
voted in favor of Conceptual Anendnent 2. Represent ati ves
Hol mes, Keller, Pruitt, Thonpson, and Hawker voted against it.
Therefore, Conceptual Amendnent 2 failed by a vote of 2-5.
3:37:54 PM

REPRESENTATI VE KELLER noved to report HCS CSSB 122(L&C) out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, HCS CSSB 122(L&C) was
reported fromthe House Judiciary Standing Commttee.

3:39: 00 PM

ADJ QURNVENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 3:39 p.m
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