ALASKA STATE LEG SLATURE
HOUSE JUDI Cl ARY STANDI NG COWM TTEE
April 6, 2012
1:04 p. m

VEMBERS PRESENT

Representative Steve Thonpson, Vice Chair
Representative Ws Kel | er

Representati ve Bob Lynn

Representative Lance Pruitt
Representative Max G uenberg

Representati ve Li ndsey Hol nes

VEMBERS ABSENT

Representative Carl Gatto, Chair
Representati ve M ke Hawker (alternate)

COWM TTEE CALENDAR

HOUSE Bl LL NO. 269
“"An Act relating to the amendnent of a declaration that creates
a comon interest comunity."”

- MOVED CSHB 269(JUD) OQUT OF COW TTEE
COW TTEE SUBSTI TUTE FOR SENATE BI LL NO. 151(JUD)
“"An Act relating to mtigation at sentencing in a crimnal case
for a defendant found by the court to have been affected by a
fetal al cohol spectrum disorder.”

- MOVED CSSB 151(JUD) QUT OF COW TTEE
CONFI RVATI ON HEARI NE( S)

Board of Governors of the Al aska Bar

- SCHEDULED BUT NOT HEARD
HOUSE BI LL NO. 367
"An Act relating to mtigation at sentencing in a crimnal case
for a defendant found by the court to have been affected by a
fetal al cohol spectrum disorder.”

- SCHEDULED BUT NOT HEARD
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PREVI QUS COW TTEE ACTI ON

BILL: HB 269

SHORT TI TLE: COMMON | NTEREST COVMUNI Tl ES

SPONSOR( S)

01/17/ 12
01/ 17/ 12
01/ 17/ 12
03/ 14/ 12
03/ 14/ 12
03/ 14/ 12
03/ 30/ 12
03/30/ 12
03/30/ 12
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04/ 04/ 12
04/ 04/ 12
04/ 04/ 12
04/ 06/ 12

BILL: SB 151
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REPRESENTATI VE(S) HOLMES

PREFI LE RELEASED 1/13/12

READ THE FI RST Tl ME - REFERRALS
L&C, JUD

L&C AT 3:15 PM BARNES 124

Heard & Hel d

M NUTE( L&C)

L&C AT 3:15 PM BARNES 124

Moved Qut of Committee

M NUTE( L&C)

L&C RPT 5DP 1NR

DP:  THOWPSON, SADDLER, HOLMES, M LLER,

CLSON

NR:  JOHNSON

JUD AT 1:00 PM CAPI TCL 120
Heard & Hel d

M NUTE( JUD)

JUD AT 1: 00 PM CAPI TOL 120

SHORT TI TLE: FETAL ALCOHOL SPEC. DI SORDER AS M Tl GATOR

SPONSOR( S) :

01/17/ 12
01/ 17/ 12
01/ 17/ 12
03/ 05/ 12
03/ 05/ 12
03/ 05/ 12
03/ 06/ 12
03/ 06/ 12
03/ 12/ 12
03/ 12/ 12
03/ 12/ 12
03/ 21/ 12
03/ 21/ 12
03/ 21/ 12
03/ 23/ 12
03/ 23/ 12

03/ 23/ 12
04/ 02/ 12
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(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
(S)
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SENATOR(S) MEYER

PREFI LE RELEASED 1/13/12

READ THE FI RST Tl ME - REFERRALS

HSS, JUD

HSS AT 1: 30 PM BUTROVI CH 205

Moved CSSB 151(HSS) Qut of Conmittee
M NUTE( HSS)

HSS RPT CS 4DP NEW TI TLE

DP: DAVI S, DYSON, MEYER, EGAN

JUD AT 12:30 AM BELTZ 105 (TSBI dg)
Heard & Held

M NUTE( JUD)

JUD AT 1:30 PM BELTZ 105 (TSBI dg)
Moved CSSB 151(JUD) Qut of Conmmittee
M NUTE( JUD)

JUD RPT CS 4DP SAME TITLE

DP: FRENCH, COGHI LL, PASKVAN,

W ELECHOWEK
FI N REFERRAL ADDED AFTER JUD
FIN AT 9: 00 AM SENATE FI NANCE 532
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04/ 02/ 12 (S) Heard & Hel d

04/ 02/ 12 (S) M NUTE( FI N)

04/ 03/ 12 (S) FIN AT 9:00 AM SENATE FI NANCE 532

04/ 03/ 12 (S) Moved CSSB 151(JUD) Qut of Conmittee

04/ 03/ 12 (S) M NUTE( FI N)

04/ 04/ 12 (S) FIN RPT CS (JUD) 5DP 2NR

04/ 04/ 12 (S) DP: HOFFMAN, THOMAS, EGAN, MCGUI RE,
ELLIS

04/ 04/ 12 (S) NR. STEDMAN, OLSON

04/ 04/ 12 (S) TRANSM TTED TO (H)

04/ 04/ 12 (S) VERSI ON:  CSSB 151(JUD)

04/ 05/ 12 (H READ THE FI RST TIME - REFERRALS

04/ 05/ 12 (H JUD, FIN

04/ 06/ 12 (H) JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

JAMVES R WALDO, Staff

Representati ve Lindsey Hol nes

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented the proposed commttee substitute
for HB 269, Version M on behalf of the sponsor, Representative
Hol nes.

SENATOR KEVI N MEYER

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of SB 151.

CHRI STI NE MARASI GAN, St aff

Senat or Kevi n Meyer

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Assisted with the presentation of SB 151 on
behal f of the sponsor, Senator Meyer.

M CHAEL |. JEFFERY, Judge

Second Judicial D strict Barrow

Al aska Superior Court

Al aska Court System (ACS);

Menber

Al aska Juvenil e Justice Advisory Conmittee (AJJAQC
Di vision of Juvenile Justice (DJJ)

Departnent of Health and Social Services (DHSS);
Menber

Steering Committee
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Al aska Fetal Al cohol Spectrum Di sorders (FASD) Partnership

Advi sory Board on Al coholismand Drug Abuse ( ABADA)

Di vi sion of Behavioral Health (DBH)

Department of Health and Social Services (DHSS)

Barrow, Al aska

PCSI TI ON  STATEMENT: Testified in support of SB 151 and
responded to questions.

TRISH SM TH, Director

Prevention & Intervention Services

Vol unt eers of Anerica Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in support of SB 151.

QUI NLAN STEI NER, Director

Central Ofice

Publ i c Def ender Agency (PDA)

Depart ment of Adm nistration (DOA)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
SB 151.

L. DIANE CASTO Prevention and Early Intervention Manager
Prevention and Early Intervention Services Section

Di vi sion of Behavioral Health (DBH)

Departnment of Health and Social Services (DHSS)

Juneau, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
SB 151.

Rl CHARD SVOBCDNY, Deputy Attorney Ceneral

Central Ofice

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 151.

ACTI ON NARRATI VE

1:04:17 PM

VICE CHAIR STEVE THOWPSON called the House Judiciary Standing
Conmittee neeting to order at 1:04 p.m Representati ves
Thonmpson, Lynn, Keller, Guenberg, and Holnmes were present at

the call to order. Representative Pruitt arrived as the neeting
was in progress. Representative Gatto was excused.
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HB 269 - COVMON | NTEREST COVMUNI TI ES

1: 05: 08 PM

VICE CHAIR THOWPSON announced that the first order of business
woul d be HOUSE BILL NO 269, "An Act relating to the anendnent
of a declaration that creates a conmon interest community."

1: 05: 30 PM

REPRESENTATI VE KELLER nobved to adopt the proposed comittee
substitute (CS) for HB 269, Version 27-LS1125\M  Bull ock
4/ 5/ 12, as the working docunent.

REPRESENTATI VE HOLMES, as the sponsor, objected for the purpose
of di scussion.

1: 05: 48 PM

JAMES R WALDO Staff, Representative Lindsey Holnmes, Al aska
State Legislature, on behalf of the sponsor, Representative
Hol mes, explained that to address a concern expressed at the
bill's last hearing, Version M of HB 269 no |onger contains
| anguage [that would have allowed a condom nium devel opnment's
declaration to stipulate that obtaining 80 percent of the
al l ocated votes would be sufficient for purposes of altering the
declaration to prohibit or materially restrict the permtted
uses of or behavior in a wunit or the nunber or other
qualifications of persons that may occupy units]. Version M he
added in concl usion, now addresses the nost inportant concern of
t hose who brought the concept of the bill's proposed changes to
t he sponsor's attention.

REPRESENTATI VE HOLMES renobved her objection to the notion.

VICE CHAIR THOWSON, after ascertaining that there were no
further objections, announced that Version M was before the
comm ttee.

1: 07: 22 PM

REPRESENTATI VE KELLER noved to report the proposed CS for
HB 269, Version 27-LS1125\M Bullock, 4/5/12, out of comittee
with individual recommendati ons and the acconpanying zero fiscal
note. There being no objection, CSHB 269(JUD) was reported from
t he House Judiciary Standing Commttee.
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The conmmttee took an at-ease from1:07 p.m to 1:09 p.m

SB 151 - FETAL ALCOHOL SPEC. DI SORDER AS M Tl GATOR

[ SB 151 was treated as the vehicle in lieu of HB 367, the House
conmpani on bill.]

1: 09: 27 PM

VI CE CHAIR THOWPSON announced that the final order of business
would be CS FOR SENATE BILL NO 151(JUD), "An Act relating to
mtigation at sentencing in a crimnal case for a defendant
found by the court to have been affected by a fetal alcohol
spectrum di sorder. "

VICE CHAIR THOMPSON expl ained that SB 151 would be treated as
the vehicle in lieu of HB 367, the House conpanion bill.

1: 10: 09 PM

SENATOR KEVIN MEYER, Alaska State Legislature, sponsor, first
noting that [CSSB 151(JUD) and CSHB 367(HSS)] are identical,
expl ained that SB 151 would add fetal alcohol spectrum disorder
(FASD) to the statutory list of possible mtigating factors at
sentencing [for felonies]. However , SB 151's proposed
mtigating factor would not be available to defendants convicted
of [offenses against the person or the crinme of arson in the
first degree - AS 11.41 or AS 11.46.400, respectively]. The
intent of the bill is to provide nore appropriate sentencing for
those who suffer from a FASD, those who, as a population, are
di sproportionately represented in Alaska's <crimnal justice
system For defendants with a FASD, providing for |onger prison

sent ences isn't hel pful ; i nst ead, providing for | onger
probation/ parole periods, intensive case nanagenent, and
assisted living services is, and is nuch |ess expensive.

Providing the court wth nore sentencing flexibility for
defendants with a FASD, as SB 151 is proposing to do, seens
appropriate, he remarked, particularly given that Al aska has the
hi ghest rate of FASD in the nation. In conclusion, he indicated
that the bill has been vetted by the Departnent of Law (DOL),
the Al aska Court System (ACS), the Al aska Fetal Al cohol Spectrum
Di sorders (FASD) Partnership, and nunerous other advocates of
t hose with a FASD.

1:16: 39 PM
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CHRI STI NE MARASI GAN, Staff, Senator Kevin Myer, Alaska State
Legi slature, on behalf of the sponsor, Senator Meyer, and in
response to a question, confirnmed that in the bill's proposed
new AS 12.55.155(d)(20), the wording, "significantly affected
the defendant's conduct" refers to the crimnal conduct for
whi ch the defendant is being sentenced.

SENATOR MEYER concurred, and, in response to another question,
relayed that under SB 151 as currently witten, the proposed
mtigating factor would only be available in situations
i nvol ving what he termed non-violent crines, because it was felt
that those who conmmt violent crines warrant being sentenced
under Al aska's existing presunptive sentencing range regardless
of whether they suffer from a FASD. He offered his
understanding that nost of the crines defendants with a FASD are
convicted of and sentenced for are non-violent, and acknow edged
that under a previous version, the bill's proposed mtigating
factor would have been available for any crime commtted by
soneone with a FASD.

REPRESENTATI VE LYNN expressed disfavor with having SB 151's
proposed mtigating factor be available to those convicted of
theft crines.

M5. MARASI GAN concurred with Senator Meyer's remarks, and noted
that people with a FASD have inpulsive behavior, are easily
i nfluenced by their peers, have difficulty making decisions, and
are not helped by sinply being given |onger prison sentences.
| nstead, providing defendants with a FASD wth the proper
supervision is what tends to lower their recidivismrates. She
noted that the bill's proposed new AS 12.55.155(d)(20) says in
part, "except in the case of an offense defined under AS 11.41
or AS 11.46.400", thereby precluding the proposed mtigating
factor from being available for any such crine.

SENATOR MEYER added that in terns of sentencing sonmeone with a
FASD, providing for a mtigating factor fits better,
particularly when the wunderlying crinmes are non-violent and
there is nore hope for rehabilitation.

1:22: 52 PM

M CHAEL |. JEFFERY, Judge, Second Judicial District Barrow,
Al aska Superior Court, Al aska Court System (ACS); Menber, Al aska
Juvenile Justice Advisory Commttee (AJJAQ), D vision of
Juvenile Justice (DJJ), Departnment of Health and Social Services
(DHSS) ; Menber , Steering Commttee, Al aska Fetal Al cohol
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Spectrum Disorders (FASD) Par t ner shi p, Advi sory Board on
Al coholism and Drug Abuse (ABADA), Division of Behavioral Health
(DBH), Departnent of Health and Social Services (DHSS), noting
first that he was not speaking on behalf of the Al aska Court
System (ACS), expressed appreciation for the approach taken by
SB 151, that of adding FASD to the |ist of potential mtigating
factors at sentencing. Providing an exanple involving a
defendant with a FASD who'd committed a property crine, he
offered his belief that such people aren't helped by |onger
pri son sentences. He then indicated that under the bill, the
defendant would first have to prove, by clear and convincing
evi dence, both that he/she does indeed have a FASD, and that
that particular FASD significantly affected his/her conduct; the
court could then decide whether or not to inpose a sentence
bel ow the presunptive range set out in statute. I n concl usi on,
he said he supports SB 151 very nuch, believing that certain
sentences for non-violent offenses conmtted by defendants wth
a FASD could be mtigated and becone nore effective while
decreasing costs to the crimnal justice system In response to
questions, he relayed that the court wouldn't be treating SB
151's proposed mtigating factor any differently than it treats
any of the other mtigating factors already outlined in statute.

REPRESENTATI VE GRUENBERG questioned whether the court has
addressed the constitutionality of AS 12.55.155 - the statute
pertaining to factors in aggravation and mtigation.

JUDGE JEFFERY noted t hat t he court has uphel d t he
constitutionality of Alaska' s presunptive sentencing ranges set
out in AS 12.55.125 - the statute pertaining to sentencing for
f el oni es.

M5. MARASIGAN, in response to a question, nentioned that the
Publ ic Defender Agency (PDA) submtted a zero fiscal note for
SB 151 and provided testinony during the bill's Senate conmittee
hearings, and that the bill as currently witten was crafted
with input fromthe PDA

1: 38: 44 PM

TRISH SMTH, Director, Prevention & Intervention Services,
Vol unteers of America Alaska, said she supports SB 151,
considering its adoption necessary in order to help [defendants
with a FASD] be successful and avoid reoffending. Ofering an
exanpl e of a defendant with a FASD who wasn't able to understand
given directions, she indicated that such people are often
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unabl e to make the sanme mental connections that others w thout a
FASD make with ease on a regul ar basis.

1:43: 57 PM

QUI NLAN STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnment of Administration (DOA), in response to
guestions, recounted his understanding of how the court already
addresses mtigating factors; surmsed that any defendant
correctly found conpetent enough to stand trial for purposes of
being convicted would also be conpetent enough to prove the
exi stence of the proposed mtigating factor for purposes of
sentencing; and predicted that under SB 151, illustrating the
requi red nexus between the condition and the conduct won't be
difficult in situations where the defendant is diagnosed with a
FASD.

REPRESENTATI VE GRUENBERG referred to the |anguage in proposed
new AS 12.55.155(d)(20) that said a FASD "neans a condition of
inmpaired brain function in the range of permanent birth defects
caused by maternal consunption of alcohol during pregnancy”, and
guestioned how the existence of a FASD would be determ ned
absent any information about or fromthe nother.

M5. MARASI GAN pointed out that there is already a procedure in
place for determning the existence of a nental disease or
defect - an existing mtigating factor - and explained that the
intention is for the sane sort of procedure to be used to
determ ne the existence of a FASD - SB 151's proposed mitigating
factor.

1: 53: 17 PM

L. DIANE CASTO Prevention and Early Intervention Manager,
Prevention and Early Intervention Services Section, Division of
Behavioral Health (DBH), Departnent of Health and Socia
Services (DHSS), after providing sone information about how the
presence of a FASD is currently being diagnosed via the use of
di agnostic teans, added that for purposes of SB 151's proposed
mtigating factor, determning the presence of a FASD, and the
specific inpacts of that FASD on the defendant, is possible even
absent information fromor about the defendant's nother.

REPRESENTATI VE GRUENBERG noted that the bill also contains
| anguage requiring of the FASD that it "substantially inpaired
the defendant's |udgnent, behavi or, capacity to recognize

reality, or ability to cope with the ordinary denmands of |ife".
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M5. CASTO, in response to further questions, acknow edged that
the aforenentioned diagnostic teans could serve as expert
wi tnesses, and indicated that obtaining a diagnosis of a FASD
woul d be incunbent on the defendants thenselves - or their
famlies or defense counsel - whereas defendants who' ve already
been accurately diagnosed in the past as having a FASD won't
have to be re-di agnosed in order to conply with the bill.

2:06: 23 PM

RI CHARD SVOBODNY, Deputy Attorney General, Central Ofice,
Crimnal Division, Departnment of Law (DOL), in response to
guestions, explained that just as with an existing mtigating
factor, what expert testinony would be required and by whom such
testinmony shall be presented would be decided by the court on a
case-by-case basis and would depend on the specific facts of
each case; and surmsed that there could be cases in which the
question of whether the defendant really does suffer from a FASD
nmust be litigated.

MR. STEINER concurred, but ventured that in the mpjority of
cases, the presence of the FASD wll have already been
est abl i shed.

REPRESENTATI VE KELLER asked how often the proposed new
mtigating factor woul d be sought.

MR. SVOBODNY relayed that the DOL was unable to obtain a
consistent estimate and therefore submtted an indeterm nate
fiscal note.

REPRESENTATI VE KELLER surm sed that SB 151 would provide the
court with options when addressi ng defendants with an FASD.

M5. CASTO, in response to other questions, said that according
to statistics, each year in Al aska approximtely 15 babies are
born with fetal alcohol syndrome (FAS), and an additional 155-
160 babies are born wth sone level of disability due to
prenatal exposure to alcohol, and therefore the total nunber of
people with a FASD is increasing every year regardless that it's
conpl etely preventabl e.

VICE CHAIR THOMPSQON, after ascertaining that no one else w shed
to testify, closed public testinony on SB 151.

2:15:55 PM
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REPRESENTATI VE KELLER noved to report CSSB 151(JUD) out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 151(JUD) was
reported fromthe House Judiciary Standing Commttee.

2:16: 18 PM

ADJ OURNMENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:16 p. m
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