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COWM TTEE SUBSTI TUTE FOR SENATE BI LL NO. 89(JUD)

"An Act clarifying that a legislator or |legislative enployee is
allowed to accept certain conpassionate gifts; al | owi ng
| egislators and legislative enployees who are representing
persons in an admnistrative hearing to contact hearing officers
and attenpt to influence the outcone of the hearing if they are
professionals licensed in the state, and allowing legislators
and | egislative enployees who are not professionals licensed in
the state to contact hearing officers for the purpose of
influencing the outcone of the hearing in certain instances;
requiring the Select Conmittee on Legislative Ethics to nmaintain
a refrain from disclosure under the Legislative Ethics Act;
relating to the applicability of <certain provisions of the
Legislative Ethics Act to certain legislative enployees,
volunteers, and interns; establishing a seat for an alternate
public nenber on the Select Conmittee on Legislative Ethics;
clarifying the requirenents related to participation by
alternate public nmenbers and alternate legislative nenbers in
the proceedings of the committee; anending the definition of
"legislative enployee' in the Legislative Ethics Act; and
repealing a procedure for appointnent of alternate |egislative
menbers. "
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“"An Act relating to conspiracy to commt hunman trafficking in
the first degree or sex trafficking in the first degree;
relating to the crinme of furnishing indecent material to m nors,
the crinme of online enticement of a mnor, the crine of
prostitution, and the crinme of sex trafficking; relating to
forfeiture of property used in prostitution offenses; relating
to sex offender registration; relating to testinony by video
conf er ence; adding FRule 38.3, Al aska Rules of Cri m nal
Procedure; and providing for an effective date.™

- MOVED CSHB 359(JUD) OUT OF COMM TTEE
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02/ 22/ 12 (H JUD, FIN
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03/ 14/ 12 (H M NUTE( JUD)
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03/ 16/ 12 (H Heard & Hel d
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W TNESS REG STER

RYNNI EVA MOSS, St af f

Senat or John Coghi | |

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented SB 89 on behalf of the sponsor,
Senat or Coghil | .

PAMVELA FI NLEY, Revisor of Statutes

Legi sl ative Legal Counsel

Legi sl ati ve Legal and Research Services
Legi slative Affairs Agency (LAA)

Juneau, Al aska
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PCSI TI ON STATEMENT:  On behalf of the bill drafter, responded to
guestions and provided conments during discussion of SB 89.

JOYCE ANDERSQN, Ethics Commttee Adm ni strator

Select Commttee on Legislative Ethics

Al aska State Legislature

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
questions during discussion of SB 89.

Rl CHARD SVOBCDNY, Deputy Attorney Ceneral

Central Ofice

Crimnal Division

Depart ment of Law (DQOL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 359.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provided coments and responded to a
guestion during discussion of HB 359.

DOUGLAS GARDNER, Director

Legal Services

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency (LAA)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 359.

ACTI ON NARRATI VE
2:11:17 PM

VICE CHAIR STEVE THOMPSON called the House Judiciary Standing
Commttee neeting to order at 2:11 p.m Represent ati ves
Thonmpson, G uenberg, Holnes, Keller, and Pruitt were present at
the call to order. Representative Lynn arrived as the neeting
was in progress. Representative Gatto was excused.

SB 89 - LEQ SLATIVE ETH CS ACT

2:11:51 PM
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VI CE CHAIR THOWPSON announced that the first order of business
woul d be CS FOR SENATE BILL NO 89(JUD), "An Act clarifying that

a legislator or legislative enployee is allowed to accept

certain conpassi onat e gifts; al | owi ng | egi sl ators and
| egi sl ative enployees who are representing persons in an
adm nistrative hearing to contact hearing officers and attenpt

to influence the outcone of the hearing if they are
professionals licensed in the state, and allowing legislators
and | egislative enployees who are not professionals licensed in
the state to contact hearing officers for the purpose of

influencing the outcone of the hearing in certain instances;

requiring the Select Conmittee on Legislative Ethics to nmaintain
a public record of certain ethics disclosures nmade by
| egislators and |egislative enployees; prohibiting a public
menber of the Select Committee on Legislative Ethics from
di sclosing confidenti al informati on  w t hout aut hori zati on;

clarifying the ethics disclosure requirenents for tickets to or

gifts in connection with charity events; anending disclosure
deadl i nes under the Legislative Ethics Act; relating to requests
to refrain from disclosure under the Legislative Ethics Act;

relating to the applicability of certain provisions of the
Legislative Ethics Act to certain legislative enployees,

volunteers, and interns; establishing a seat for an alternate
public nmenber on the Select Conmittee on Legislative Ethics;

clarifying the requirenents related to participation by
alternate public nenbers and alternate legislative nmenbers in
the proceedings of the commttee; anending the definition of

‘legislative enployee' in the Legislative Ethics Act; and
repealing a procedure for appointnment of alternate |egislative
menbers."” [Before the commttee was HCS CSSB 89( STA). ]

2:12:12 PM

RYNNI EVA MOSS, Staff, Senator John Coghill, Alaska State
Legi slature, on behalf of the sponsor, Senator Coghill,
explained that SB 89 - proposing changes to AS 24.60, the
Legislative Ethics Act - is the product of discussions with the
Select Conmttee on Legislative Ethics over the years regarding
certain issues it's had to address. Section 1 of HCS CSSB
89(STA) adds [accepting] conpassionate gifts to the Ilist of
exceptions to prohibited conduct, thereby addressing an
over si ght t hat occurred when the legislation regarding

conpassionate gifts was initially passed. Section 2 of the bill
provi des exceptions to the prohibition against involvenent by
| egi sl ators and | egi sl ative enpl oyees in adm ni strative
heari ngs. Under Section 2, one would be permtted to be
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involved in an admnistrative hearing if one is representing
anot her person for conpensation as a licensed professional; if
one's contact is made in the presence of all parties while one
is acting as a party or a witness or is responding to questions
posed by the adjudicating authority and the contact is nade part
of the record; or if one's contact is inadvertent and ex parte
and its fact and substance are pronptly disclosed to all parties
and nmade part of the record. Section 3 defines the term
"adm ni strative hearing”" as that termis used in AS 24.60. 030.

M5. MOSS explained that Section 4 elimnates the requirenent
that the Select Conmittee on Legislative Ethics conpile a |ist
of financial [disclosure] statenments; public access to those
statements nust be nmaintained, however, and the information
included therein nust still be forwarded to the presiding
officers for inclusion in the legislative journals. Section 5
adds public nenbers of the Select Committee on Legislative
Ethics to the statute prohibiting disclosure of confidential
i nformation. [ Sections 6 and 7 together] clarify that tickets
to charity events and any gifts such tickets entitle the bearer
to may be accepted but if from a |obbyist cannot exceed $249.99
in aggregate value in a calendar year. Section 8 provides
conform ng changes regardi ng such charitable itens, and extends,
from 30 days to 60 days, the reporting period for disclosing
certain gifts as outlined therein. Section 9 replaces the term
“"trainee", wth the term "legislative intern'; this is a
conform ng change that's also been nmade el sewhere in the bill
Section 10 adds a new provision stipulating that if one is
required under AS 24.60 to make a certain disclosure but doing
so would violate federal or other state law, then one may
request and [ perhaps] receive a waiver fromsuch disclosure.

2:21: 12 PM

M5. MOSS explained that Section 11 provides the aforenentioned
additional conformng change regarding |egislative interns,
additionally stipulating that they nust also conply with the
statutory requirenents of AS 24.60.155 - addressing |egislative
et hics training. Sections 12 and 13 add a reference to a new
statute being added by Section 14 regarding alternate nenbers of
the Select Conmittee on Legislative Ethics. Section 14 provides
new requirenents for alternate nenbers, including that an
alternate public nenber be appointed. Under existing statute,
alternates are appointed for the |legislative nenbers of the
Select Committee on Legislative Ethics, but not for the public
menbers, and yet two quoruns - one for the public nenbers and
one for the legislative nmenbers - nust be established in order
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for the Select Committee on Legislative Ethics to conduct
busi ness. Establ i shing those two quoruns has not always been
possible, and so providing for an alternate public nenber as
Section 14 is proposing would help ensure that the statutory
guorum requirenents are net. Section 14 also stipulates that
when an alternate has been designated to participate in a
particul ar proceedi ng, he/she nust participate for the duration
of that proceeding.

M5. MOSS explained that [Section 15] addresses the statutory
definition of the term "legislative enployee", proposing to
replace a list of certain enployees who are not considered to be
| egi slative enployees in that they perform functions that are
only incidental to legislative functions, with the term "hourly
enpl oyees". Section 16 repeals AS 24.60.130(n), the existing
provi sion addressing alternate nenbers of the Select Conmttee
on Legi sl ative Ethics.

2:30: 22 PM

M5. MOSS - in response to questions about Section 2's proposed
exception to the prohibition against being involved in an
adm nistrative hearing so long as one's contact is inadvertent
and ex parte and its fact and substance are pronptly disclosed
to all parties and nmade part of the record - explained that
under current Jlaw, once an admnistrative hearing process
begins, any contact, whether direct or indirect, wth the
adj udicating authority would be an ethics violation. Under the
bill, in contrast, one could sinply notify all the parties that
t he contact occurred and was acci dental .

REPRESENTATI VE PRU TT pointed out, though, that in such a
situation, one mght not know all the parties involved, and so
questioned how one could conply with the disclosure requirenents
of that provision without first becomng further involved - for
exanple, making further contact while researching who to
disclose the initial contact to - and thereby commtting further
vi ol ati on.

M5. MOSS ventured that perhaps it would be sufficient to notify
the pertinent departnent, the adjudicating authority, the
Departnent of Law (DOL), and the Departnent of Adm nistration
(DQA) .

REPRESENTATI VE HOLMES expressed concern that one would never

know that one has to take those disclosure steps if, after
maki ng inadvertent ex parte contact in witing, no one ever
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responds to explain that an adm nistrative hearing process had
begun.

2:39:28 PM

PAMELA FINLEY, Revisor of Statutes, Legislative Legal Counsel,
Legislative Legal and Research Services, Legislative Affairs
Agency (LAA) - on behalf of the bill drafter of SB 89 and in
response to questions - explained that Section 3's proposed
definition of the term "adm nistrative hearing” was taken from
AS 44.64.200, the definition section of the statute addressing
adm nistrative hearing officers and the office of administrative
heari ngs. She acknow edged, however, that the commttee could
choose to delete Section 3's proposed stipulation that a rate-
maki ng proceeding is not an adm nistrative hearing for purposes
of AS 24.60.030, the Legislative Ethics Act's provision
addr essi ng prohi bited conduct and conflicts of interest.

REPRESENTATI VE GRUENBERG expressed interest in making such a
change, opining that just as wth admnistrative hearings,
| egi sl ators shouldn't becone involved in rate-making proceedi ngs
ei t her.

REPRESENTATI VE HOLMES expressed a preference for |eaving
Section 3 as currently witten, venturing that perhaps in sone
situations, it would be appropriate for legislators to becone
i nvolved in proceedings that affect the rates their constituents

pay.

M5. FINLEY - in response to Representative Pruitt's point
regarding Section 2's proposed exception to the prohibition
agai nst being involved in an admnistrative hearing so |long as
one's contact is inadvertent and ex parte and its fact and
substance are pronptly disclosed to all parties and nmade part of
the record - explained that that exception is tied to the
prohi bition, the |anguage of which stipulates that a |egislator
or legislative enployee may not attenpt to influence the outcone
of an adm nistrative hearing. She surm sed, therefore, that
sinply asking who the parties are in order to conply wth
Section 2's proposed disclosure requirenents wouldn't constitute
a further violation of the |aw because such inquiry wouldn't be
an attenpt to influence the outcone of the hearing, and because
disclosing the initial contact to all the parties would be
required. She acknow edged, however, that if the names of the
parties haven't been nmade public for sone reason, then conplying
wi th those disclosure requirenents could be problenmatic.
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VICE CHAIR THOWPSON observed that under the |anguage of the
prohibition, in order for there to be a violation, one would
have had to contact, or attenpted to contact, the adjudicating
authority, and since one wouldn't bother to do so unless one
knew that an admnistrative hearing process had begun, the
contact wouldn't really be inadvertent and thus the exception
woul dn't apply.

2:50: 27 PM

M5. MOSS, in response to coments, offered her belief that
contact alone wouldn't necessarily constitute a violation - one
would also have to be trying to influence the outconme of an
adm nistrative hearing via that contact or attenpted contact in
order for there to be a violation.

REPRESENTATI VE HOLMES suggested anending Section 2 so as to
address situations in which there are parties whose nanmes have
not been made public: for exanple, perhaps by adding a
stipulation that in such instances, it shall be the departnent
or adjudicating authority that inforns the unnanmed parties of
the inadvertent ex parte contact.

M5. MOSS acknow edged that point.
M5. FINLEY, in response to conments, concurred with M. Mss

that in order for there to be a violation, one would have to be
attenpting to influence the outcone of an adm nistrative hearing

via the contact or attenpted contact. Therefore, M. Finley
surmsed, if one is never informed that an admnistrative
hearing process has begun, it wuld be hard to view one's

i nadvertent contact as an attenpt to influence the hearing's
out cone.

REPRESENTATI VE HOLMES expressed interest in clarifying under
what circunstances disclosure of the inadvertent ex parte
contact or attenpted contact would be required.

2:55:51 PM

JOYCE ANDERSON, Ethics Committee Adm nistrator, Select Committee
on Legislative Ethics, Alaska State Legislature, indicated that
the Select Conmittee on Legislative Ethics has al ready issued an
advisory opinion stating that making proper disclosure to all
parties is the responsibility of the legislator or |legislative
enpl oyee who made the initial contact, including finding out
exactly who to disclose that contact to. She acknow edged,
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t hough, that one issue which perhaps ought to be addressed is
that of who would notify any unnanmed parties - for exanple, when
that information is being kept confidential for sonme reason.
Wth regard to the concern that one mght be |eft nescient about
whet her an adm nistrative hearing process has begun, she also
i ndi cated that before beginning work on a constituent's problem
it's the legislator or legislative enployee's responsibility to
contact the admnistration to find out if such a process has
al ready begun; furthernore, staff to the adjudicating authority
are able to answer such inquiries.

M5. ANDERSON, in response to questions and comments, relayed
that Section 2 addresses admnistrative hearings at the state
level, not at the local Ilevel; that whether to expand the
provision to include admi nistrative hearings at the l|ocal |eve

would be a policy call for the legislature to make; that [AS
24.60.080(h)] stipulates that |egislators may accept gifts of
services from volunteers and trainees, with the term "trainee"
bei ng changed via Section 9 to the term "legislative intern”;
that an advisory opinion issued many years ago by the Select
Commttee on Legislative Ethics indicates that such gifts from
volunteers are considered gifts, and that such gifts from
| egislative interns are considered an exchange of services; and
that the definition change proposed via Section 15 addresses the
fact that the Select Conmttee on Legislative Ethics feels that
certain enpl oyees who perform functions i nci dent al to
| egi sl ative functions should not be required to take |egislative
ethics training.

REPRESENTATI VE GRUENBERG expressed disfavor with using only the
criterion of being an hourly enpl oyee.

M5. ANDERSON pointed out that the other criterion Section 15
provides for is that it be an enployee who perforns functions
incidental to legislative functions.

VI CE CHAIR THOWPSON, after ascertaining that no one el se w shed
to testify, closed public testinony on SB 89.

3:10: 20 PM

VICE CHAIR THOWSON nade a notion to adopt Amendnent 1, | abeled
27-LS0452\ 0. 1, Wayne, 3/14/12, which read:

Page 13, followi ng line 16:

Insert a new bill section to read:
"* Sec. 15. AS 24.60.260(a) is anended to read:
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(a) A person required to nake a disclosure under
this chapter may not knowingly make a false or
deli berately msleading or inconplete disclosure to
the commttee or to the Alaska Public Ofices
Conmi ssion. A person who files a disclosure after a
deadline set by this chapter or by a regulation
adopted [BY THE COM TTEE OR] by the Al aska Public
O fices Commssion has violated this chapter and may
be subject to inposition of a fine as provided in (c)
of this section or AS 24.60.240."

Renunber the followi ng bill sections accordingly.
REPRESENTATI VE KELLER obj ected for the purpose of discussion.

VICE CHAIR THOMPSON expl ained that Anmendnment 1 - proposing to
add a new Section 15 and renunber the remaining sections - would
alter existing AS 24.60.260 [addressing prohibited conduct
related to disclosures, and the penalties for such conduct] such
that it's subsection (a) would no |onger reference regul ations
adopted by the Select Commttee on Legislative Ethics.

REPRESENTATI VE HOLMES of fered her understanding that Anendnent 1
is warranted because the Select Conmttee on Legislative Ethics
doesn't have the authority to pronulgate regulations and so any
reference to such regulations is unnecessary and potentially
m sl eadi ng.

MS. MOSS concurred.

REPRESENTATI VE KELLER renoved his objection to the notion to
adopt Amendnent 1.

REPRESENTATI VE GRUENBERG questi oned whether there would be any
benefit to providing the Select Conmttee on Legislative Ethics
with such authority.

V5. ANDERSON posited that that would be sonmething for the Sel ect
Comm ttee on Legislative Ethics to discuss.

REPRESENTATI VE GRUENBERG stated that he wasn't going to object
to Amendnent 1.

VICE CHAIR THOWSON ascertained that there were no further

objections to the notion, and announced that Anendnent 1 was
adopt ed.
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3:12: 51 PM

VICE CHAIR THOWSON nade a notion to adopt Amendnent 2, | abeled
27-LS0452\ Q. 2, Wayne, 3/14/12, which read:

Page 11, |line 8:
Follow ng "interns":
I nsert "and vol unt eers”
Followi ng "intern":
I nsert "or |egislative volunteer”

Page 11, line 11, following "intern":
I nsert "or |egislative volunteer"

REPRESENTATI VE KELLER obj ected for the purpose of discussion.

VICE CHAIR THOWSON explained that Anendnent 2 would alter
Section 11 such that its proposed AS 24.60.112 would address
both I egislative volunteers and | egislative interns.

The commttee took an at-ease from3:13 p.m to 3:14 p. m

VICE CHAIR THOWSON added that under Anendnent 2, |egislative
volunteers would be subject to the same ethics rules as
| egi sl ative interns.

M5. MOSS - noting that the reference in AS 24.60.112 to
| egi sl ative volunteers was renoved in the prior commttee -
i ndicated that the sponsor would be anenable to having proposed
AS 24.60.112 apply to both legislative interns and |egislative
vol unteers, since both have access to confidential information
and the use of state equi pnent.

VI CE CHAI R THOWPSON agr eed.
REPRESENTATI VE GRUENBERG sai d he supports Amendnent 2.

M5. MOSS, in response to a question and comments, explained that
at one point, the bill's proposed AS 24.60.112 stipulated that
one would have to work nore 30 days before having to conply with
AS 24.60.112's referenced statutes; although that stipulation
has since been renoved, the conmmttee could amend the bill to
add a specific time period back in.

REPRESENTATI VE HOLMES expressed favor with doing so.
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VICE CHAIR THOWPSON, in response to a request, relayed that the
notion to adopt Anendnent 2 would be tabled, and that HCS CSSB
89( STA) [as anended] woul d be held over.

HB 359 - SEX CRIMES; TESTI MONY BY VI DEO CONFERENCE

3:17:47 PM

VICE CHAIR THOWPSON announced that the final order of business
woul d be HOUSE BILL NO 359, "An Act relating to conspiracy to
commt human trafficking in the first degree or sex trafficking
in the first degree; relating to the crime of furnishing
i ndecent material to mnors, the crine of online enticenent of a
mnor, the «crinme of prostitution, and the crinme of sex
trafficking; relating to forfeiture of property wused in
prostitution offenses; relating to sex offender registration;
relating to testinony by video conference; adding Rule 38.3,
Alaska Rules of Crimnal Procedure; and providing for an
effective date.” [Included in nenbers' packets was a proposed
commttee substitute (CS) for HB 359, Version 27-GH2627\M
Gardner, 3/17/12, that incorporated anendnents adopted during
previous hearings on the bill.]

REPRESENTATI VE GRUENBERG expl ained that in drafting a commttee
substitute (CS), a change was made by the drafter to address a
problem with hand-altered Amendnent 3, as anended, that being
that in anending Section 6's proposed new AS 11.66.100(c)(1) -
pertaining to the crinme of prostitution - the word, "patronizes"

should not have replaced the phrase, "is a patron of". He
referred to a nenorandum from Legislative Legal and Research
Services dated March 18, 2012, in nenbers' packets that

expl ai ned the rationale for not using the word, "patronizes".
REPRESENTATI VE GRUENBERG noved to adopt the proposed CS for
HB 359, Version 27-GHR627\M Gardner, 3/17/12, as the working
docunent .

REPRESENTATI VE HOLMES obj ected and questioned whether Version M
contained all the other anendments adopted previously.

REPRESENTATI VE GRUENBERG confirmed that it did.
REPRESENTATI VE HOLMES renoved her objection.

VICE CHAIR THOWPSON announced that Version M was before the
commi ttee.
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3:21:22 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Anmendnent 13,
| abel ed 27-GH2627\M 2, Gardner, 3/19/12, which read:

Page 4, lines 9 - 10:

Delete "material is [TO ANOTHER PERSON ANY]
material that the person knows"

Insert "person knows that the nmaterial [ TO
ANOTHER PERSON ANY MATERI AL THAT] "

[ Note to the reader: Amendrment 13 was the first anendnent to
Version M of HB 359.]

REPRESENTATI VE HOLMES and VICE CHAIR THOMPSON objected for the
pur pose of di scussion.

REPRESENTATI VE GRUENBERG explained that Anmendnent 13 sinply
provides alternative phrasing for the stipulation outlined in
paragraph (2) of Section 4's proposed AS 11.61.128(a), which
addresses the crinme of distribution of indecent naterial to
m nors.

VICE CHAIR THOVMPSON renoved his objection, ascertained that no
ot her objection was naintained, and announced that Amendnent 13
was adopt ed.

3:23: 26 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Anmendnent 14,
| abel ed 27-GH2627\M 3, Gardner, 3/19/12, which read:

Page 7, line 5:

Delete "AS 11.66.100 - 11.66. 135"

| nsert "AS 11.66.100(c) and 11.66. 110 -
11. 66. 135"

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG explained that Anendnent 14 would
change the statutory references in Section 13's proposed
AS 11.66.145 - which mandates that property used to institute,
aid, or facilitate, or property received or derived from a
violation of certain laws shall be forfeited - such that that
forfeiture provision wuld then only apply to Section 6's
proposed class C felony crime of being the "patron" of a
prostitute who is under 18 years of age while being at |east
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three years older than his/her victim and to the first, second,
third, and fourth degree crinmes of pronoting prostitution, which
HB 359 is proposing to change to the first, second, third, and
fourth degree crines of sex trafficking. It is not the
commttee's intention for that forfeiture provision to apply to
the class B m sdeneanor crinmes of prostitution, and Amendnent 14
woul d ensure that it doesn't.

REPRESENTATI VE HOLMES renoved her objection.

VICE CHAIR THOWPSON ascertained that there were no further
obj ections, and announced that Anendnent 14 was adopt ed.

3:25:18 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 15, to add to Section 16's pr oposed new

AS 12.47.100(h) - addressing testinmony from a wtness by
cont enpor aneous two-way video conference in a pretrial hearing
to determne a defendant's conpetency to stand trial - a conmm
on page 8, line 27, after the word "court” and before the
phrase, "and the procedure allows"; Conceptual Anendnent 15
woul d address a grammatical issue in the first sentence of

proposed subsection (h).

REPRESENTATI VE KELLER obj ected, sought and received information
regarding the location of Conceptual Anmendment 15's proposed
change, and then renoved his objection.

VICE CHAIR THOWSON ascertained that there were no further
obj ections, and announced that Conceptual Anmendnent 15 was
adopt ed.

3:27:01 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Anmendnent 16,
| abel ed 27-GH2627\M 1, Gardner, 3/19/12, which read:

Page 12, line 14, following "m nor":
I nsert "under AS 11.41.452(e)"

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG nentioned that the aforenentioned
Legi slative Legal and Research Services' nenorandum addresses
the need for Amendnent 16's proposed change to Section 19's
proposed AS 12.55.185(10) - which defines the term "nost serious
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felony" for purposes of sentencing and probation under AS 12.55
- and indicated that under Anendnent 16, only the class A felony
crime of online enticenent of a mnor would be added to
par agraph (10)'s definition.

REPRESENTATI VE HOLMES renpoved her objection.

VICE CHAIR THOWPSON, after ascertaining that there were no
further objections, announced that Amendnent 16 was adopt ed.

VICE CHAIR THOMPSON then noted that public testinmny on HB 359
had previously been cl osed.

REPRESENTATI VE HOLMES referred to Section 16, and offered her
understanding that its proposed new AS 12.47.100(h) - addressing
testimony from a wtness by contenporaneous two-way Vvideo
conference in a hearing to determ ne a defendant's conpetency to

stand trial - mght raise constitutional issues depending upon
whet her a conpetency hearing would be considered enough like a
crim nal trial to warrant provi di ng for t he person's

constitutional rights to confront the w tnesses agai nst hiniher.
3:33: 34 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), referred to
an anendnent in nmenbers' packets proposing to replace
subsection (h)'s stipulation requiring that any such w tness be
in a place from which people custonarily travel by air to the
court, with an alternative stipulation that the court nust find
that allowing a witness's testinony by contenporaneous two-way
video conference is necessary to further an inportant public
policy, and indicated that the DOL's position is that such an
amendnent is not necessary; that anmendnent read [original
punct uation provided]:

Page 8, lines 26-27, following "if the":

delete "witness is in a place from which people
customarily travel by air to the court™

insert "court finds that doing so is necessary to
further an inportant public policy"

3:34: 00 PM
RI CHARD SVOBODNY, Deputy Attorney General, Central Ofice,

Cri m nal Di vi si on, Department of Law (DQL), offered his
understanding that both the Suprene Court of California and the
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9th GCircuit Court of Appeals have ruled that under California
| aw, conpetency hearings are like civil matters; that al nost all
states have said that conpetency hearings are different than
crimnal trials in that not all constitutional rights apply; and
that no case has directly addressed the issue of whether the
constitutional rights to confront the w tnesses agai nst oneself
apply in conpetency hearings. Conmpet ency hearings are not |ike
crimnal trials, he asserted, since the question being addressed
is different, the burden of going forth could be borne by a
different party, and the standard of proof is different. The
state's view, he indicated, is that contenporaneous two-way
video conference technology is sufficient to provide for the
constitutional rights to confront the w tnesses agai nst oneself,
if indeed such rights nust be provided for in conpetency
heari ngs; the goal with the bill's proposed <change to
AS 12.47.100 is to make the nost efficient use of the state's
very limted resources during conpetency hearings, the nunber of
whi ch has quadrupl ed since the late 1990s, early 2000s.

M5. CARPENETI, in response to a question, nentioned that
menbers' packets contain the aforenentioned 9th Crcuit Court of
Appeal s case, Nguyen v. @Grcia, decided in 2007; and a U.S.
District Court case from Maine, United States v. Burhoe, decided
in 2008.

3:42: 57 PM

DOUGLAS GARDNER, Director, Legal Services, Legislative Legal and
Research Services, Legislative Affairs Agency (LAA) - referring
to a letter from the Anerican CGvil Liberties Union of Al aska
(ACLU of Al aska) in  nmenbers’ packets - surm sed that
Section 16's proposed AS 12.47.100(h) 1is likely to engender
l[itigation, with the issue still to be resolved being that of
whet her the constitutional rights to confront the wtnesses
agai nst oneself apply in conpetency hearings.

REPRESENTATI VE HOLMES nentioned that she wouldn't be offering
t he af orenent i oned anmendnent to Section 16" s pr oposed
AS 12.47.100(h).

3:49: 12 PM
REPRESENTATI VE KELLER noved to report the proposed CS for
HB 359, Version 27-GH2627\M Gardner, 3/17/12, as anended, out

of committee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal not es. There being no objection,
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CSHB 359(JUD) was reported from the House Judiciary Standing
Conmittee.

3:49:44 PM
ADJ OQURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:49 p. m
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