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Amendnent 4.

NANCY MEADE, Ceneral Counse
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Al aska Court System ( ACS)
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PCSI TI ON  STATEMENT: Responded to questions and provided
comments during discussion of proposed anendnments to HB 359.
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ACTI ON NARRATI VE

1: 05: 34 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmttee
neeting to order at 1:05 p.m Representatives Gatto, Lynn,
Keller, Pruitt, Thonpson, and Gruenberg were present at the call
to order. Representative Holnmes arrived as the neeting was in
pr ogr ess.

HB 50 - ACCESS TO LI CENSED PREM SES

1: 06: 18 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO. 50, "An Act relating to the purchase of alcoholic
beverages at a club and to access by certain persons under 21
years of age to a club's Ilicensed premses when alcoholic
beverages are present.”

1: 06: 41 PM

REPRESENTATI VE DAN SADDLER, Al aska State Legislature, sponsor of
HB 50, offered his wunderstanding that nenbers' packets now
contain two proposed anendnents, and relayed that he has no
objections to the change proposed by [what would becone
Amendnent 1], referring to it as a solid extension of the
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benefits of patriotic <clubs to the spouses of mlitary
per sonnel .

1: 07: 27 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 1,
| abel ed 27-LS0254\ A. 1, Gardner, 3/15/12, which read:

Page 1, line 9:
Fol I owi ng "duty":
Insert ", and their acconpanyi ng spouses, "

REPRESENTATI VE PRU TT [al though no formal objection was stated]
removed his objection.

CHAIR GATTO, after ascertaining that there were no further
obj ections, announced that Amendnent 1 was adopt ed.

1: 08: 52 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnment 2,
| abel ed 27-LS0254\ A. 2, Gardner, 3/16/12, which read:

Page 2, line 5, following "club":
Insert "or the spouse of a guest or nenber of the

cl ub

REPRESENTATI VE SADDLER, in response to a question, said that he
has no objection to the change proposed by Amendnent 2 as |ong
as it wouldn't require the spouse of the active-duty mlitary
menber to also have a mlitary identification (ID) card issued
by the U S. Departnent of Defense (DOD) or the U S. Departnent
of Homel and Security.

REPRESENTATI VE GRUENBERG confirnmed that it wouldn't.

CHAIR GATTO after ascertaining that there were no objections,
announced that Anmendnment 2 was adopt ed.

1:09: 45 PM

REPRESENTATI VE PRUI TT noved to report HB 50, as anended, out of
cormittee with individual recomendations and the acconpanying
[zero fiscal note]. There being no objection, CSHB 50(JUD) was
reported fromthe House Judiciary Standing Commttee.

The conmttee took an at-ease from1:10 p.m to 1:12 p. m
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HB 359 - SEX CRI MES; TESTI MONY BY VI DEO CONFERENCE

1:12: 38 PM

CHAI R GATTO announced that the final order of business would be
HOUSE BILL NO 359, "An Act relating to conspiracy to commt
human trafficking in the first degree or sex trafficking in the
first degree; relating to the crinme of furnishing indecent
material to mnors, the crime of online enticement of a mnor,
the crinme of prostitution, and the crime of sex trafficking;
relating to forfeiture of property wused in prostitution
of fenses; relating to sex offender registration; relating to
testinmony by video conference; adding Rule 38.3, Al aska Rul es of
Crimnal Procedure; and providing for an effective date.”
[Before the committee was HB 359 as anended via the adoption of
Conceptual Amendnents 1 and 2 on 3/14/12.]

1: 13: 10 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 3,
| abel ed 27G 2-C, 3/ 15/ 2012, (3:03 pm, Car peneti, whi ch
contained handwitten changes and which originally read
[original punctuation provided]:

Page 4, line 29 through page 5, line 3:
Delete all material and insert:
"(c) Prostitutionis a class Cfelony if
(1) the defendant 1is a patron of a
prostitute;
(2) the prostitute is under 18 years of
age;
(3) the defendant is over 18 years of age
and at |l east three years older than the prostitute.

(d) In a prosecution for a felony under this
section that provides that the prostitute be under 18
years of age, it is an affirmative defense that, at
the tinme of the all eged offense, the defendant

(1) reasonably believed the prostitute to
be 18 years of age or older; and

(2) undertook reasonable neasures to verify
that the prostitute was that age or ol der."

[The handwitten changes in Amendnent 3 as noved by
Representative G uenberg involved replacing the words, "is a
patron of ", with t he wor d, "patroni zes" in its

subsection (c)(1).]
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REPRESENTATI VE GRUENBERG explained that Amendnent 3 would
repl ace the | anguage in Section 6 - currently proposing to add a
new subsection (c) to AS 11.66.100, which pertains to the crine
of prostitution - wth |anguage adding a different new
subsection (c) and a new subsection (d), thereby providing for
an affirmative defense for the perpetrator of that crinme - who,
as outlined in AS 11.66.100(a)(2), would be a person who offers
a fee in return for sexual conduct - based on a reasonable
m stake as to the age of his/her victim Under changes proposed
by existing Sections 5 and 6 of HB 359, it would be a class C
felony to be the [patron] of a prostitute who is under 18 years
of age if the [patron] is at least three years older than
his/her victim but otherwise violations of AS 11.66.100 would
remain a class B m sdeneanor.

1: 16: 29 PM

REPRESENTATI VE GRUENBERG [ made a notion to anmend] Anendnent 3 by
adding the word, "and" to the end of Amendnent 3's
subsection (c)(2); this would clarify that all three elenents
outlined in that subsection (c)'s proposed paragraphs (1)-(3)
must be present. There being no objection, Amendnent 3 was soO
anended.

REPRESENTATI VE KELLER, for the purpose of discussion, objected
to the notion to adopt Anmendnent 3, as anmended.

REPRESENTATI VE GRUENBERG explained that it is Anmendnent 3's
subsection (d) - the |anguage of which was taken in part from AS
11.41.445(b) - that provides the affirmative defense based on a
reasonable m stake as to the age of the victim He opined that
it should be up to the perpetrator of the crinme to prove not
only that he/she reasonably believed his/her victimwas 18 years
of age or older, but that he/she also took reasonabl e neasures
to verify that fact.

REPRESENTATI VE GRUENBERG nentioned that AS 11.81.900(b)(2)
defines the term "affirmative defense"” for purposes of Title 11
as:

(2) "affirmative defense"” nmeans that

(A) some evidence nust be admtted which places
in issue the defense; and

(B) the defendant has the burden of establishing
t he defense by a preponderance of the evidence;
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REPRESENTATI VE CGRUENBERG offered his wunderstanding that under
Amendnent 3, as anended, the perpetrator would have both the
burden of going forward and the burden of persuasion; and that
it wwuld be up to the court, on a case-by-case basis, to
det ermi ne whet her those burdens have been net.

CHAI R GATTO after ascertaining that there were [no | onger any]
objections to the notion before the conmttee, announced that
Amendnent 3, as anended, was adopt ed.

1:24:14 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 4,
| abeled 27G 2-A, 3/15/2012, (3:01 pm, Carpeneti, which read
[original punctuation provided]:

Page 8, lines 21 - 22, followng "W tness":
Delete "would be required to travel nore than 50
mles to the court or”

Page 8, line 23, following "court":

Insert "; and the procedure allows the parties a
fair opportunity to examne the wtness. The video
conference technician shall be the only person in the

presence of the wtness unless the court, in its
di scretion, determnes that another person may be
present. Any person present with the w tness nust be

identified on the record”

CHAI R GATTO relayed that [the commttee] would object for the
pur pose of discussion.

1: 24: 32 PM

JAMES R WALDO Staff, Representative Lindsey Holnmes, Al aska
State Legislature, explained that Amendnent 4 would change
Section 16's proposed new subsection (h) to AS 12.47.100 - one
of the provisions in Alaska's code of crimnal procedure
pertaining to insanity and conpetency to stand trial - such that
it would no longer stipulate that testinony by contenporaneous
two-way video conference nay be allowed if the wi tness would be
required to travel nore than 50 mles to court, and such that it
woul d additionally stipulate that the procedure involving such
testinmony nust allow the parties a fair opportunity to exam ne
the witness, that the video conference technician shall be the
only person in the presence of the witness unless the court, in
its discretion, allows another person to also be present, and
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that any person present with the witness nust be identified on
the record. Under Anendnent 4, proposed subsection (h) would
still stipulate that testinony by contenporaneous two-way Video
conference nmay be allowed if the witness lives in a place from
whi ch people customarily travel by air to the court. Anmendnent
4 would ensure that what he terned, "witness coaching" didn't
occur under Section 16's proposed new subsection (h) to
AS 12.47. 100.

REPRESENTATI VE KELLER questi oned whet her Anendnment 4 woul d pl ace
a burden, or have a fiscal inpact, on the Al aska Court System
(ACS) - specifically Amendnment 4's stipulation that it would be
up to the court to determ ne whether to allow another person to
be present with the witness and the video conference technician.

MR. WALDO acknowl edged that he'd not yet discussed that issue
wth the ACS, but ventured his belief that probably all that
woul d be required under Amendrment 4 would be a ruling by the
court that a particular person should also be allowed to be in
the witness's presence.

1: 28: 35 PM

NANCY MEADE, GCeneral Counsel, Administrative Staff, Ofice of
the Admnistrative Director, Alaska Court System (ACS), 1in
response to questions, indicated that Amendnent 4 would have no
fiscal inpact on the ACS, and that the ACS frequently nakes use
of certified translator services, adding that to date, she's not
heard of any mstranslation problens arising from the use of
t hose court-approved servi ces.

REPRESENTATI VE GRUENBERG referred to t he | anguage in
Section 16's proposed subsection (h) which stipulates that
testinony by contenporaneous two-way video conference nay be

allowed if the witness "lives in a place" from which people
customarily travel by air to the court, and suggested that that
| anguage should be changed to instead read, "is in a place",

because where the witness is at the tine of the pretrial hearing
to determne conpetency is nore inportant than where he/she
lives.

M5. MEADE indicated that changing "lives" to "is" in that
provision would be acceptable to the ACS, and that doing so
m ght be an inprovenent. In response to a question pertaining

to Anendnent 4's stipulation that all persons present wth the
Wi tness nust be identified on the record, she indicated that in
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her experience, that stipulation shouldn't present a problem for
such persons or place themin any danger.

REPRESENTATI VE HOLMES concurred, and nentioned that Anmendnent 4
is intended to address concerns about who m ght be present wth
the wtness when he/she testifies, because when a person
testifies renptely, it is not always possible to tell who else
could be in the room with that person. In the courtroom in
conparison, everyone can at |east see everyone else and so would
notice soneone's efforts to coach the witness, for exanple.

REPRESENTATI VE PRUI TT pointed out, however, that not everyone in
the courtroom identifies hinself/herself on the record, whereas
under Anendnent 4, everyone at the renote |ocation would have
to, and such exposure carries potential risk.

M5. MEADE, in response to coments and questions, pointed out
that Section 16's proposed AS 12.47.100(h) would only apply to
W tnesses at conpetency hearings, not defendants and not
crimnal trials.

REPRESENTATI VE KELLER obj ected to the notion, and then indicated
that he was renoving his objection.

CHAIR GATTO, after determning that there were no [further]
obj ections, announced that Anmendnent 4 was adopt ed.

1: 40: 08 PM

REPRESENTATI VE HOLMES nade a notion to adopt Anendnent 5,
| abeled 27G 2-B, 3/15/2012, (2:24 pm, Carpeneti, which read
[original punctuation provided]:

Page 17, line 1, followng "testinony":
Insert "at trial"

Page 17, line 11, following "stand.", through |ine 15:

Delete all material.

Insert "The video conference technician shall be
the only person in the presence of the w tness unless
the court, in its discretion, determ nes that another
person may be present. Any person present with the
Wi tness nust be identified."

REPRESENTATI VE PRUI TT obj ected for the purpose of discussion.
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REPRESENTATI VE HOLMES explained that Anmendnent 5 - addressing
Section 25, which is proposing a direct court rule change to
Rule 38 of the Alaska Rules of Cimnal Procedure via the
addition of a new Rule 38.3 that would allow testinony from a
W tness by contenporaneous two-way video conference at trial -
is simlar to Arendnent 4 in that Amendnent 5 also stipulates
that the video conference technician shall be the only person in
the presence of the witness unless the court, in its discretion

all ows another person to also be present, and that any person
present with the witness nust be identified on the record.

M5. MEADE, in response to a question, surmised that the norma
procedure for identifying translators would be applied by the
court.

REPRESENTATI VE PRU TT renoved hi s objection.

CHAIR GATTO, after ascertaining that there were no further
obj ecti ons, announced that Amendnent 5 was adopt ed.

1:45: 22 PM

RI CHARD SVOBODNY, Deputy Attorney General, Central Ofice,
Crimnal Division, Departnment of Law (DOL), in response to
guestions and comments, explained that wunder Section 25's
proposed new Rule 38.3, in order for the court to authorize
testimony of a wtness by contenporaneous two-way Vvideo
conference, all the specific criteria outlined in paragraphs
(1)-(3) of proposed Rule 38.3(b) nmust be satisfied. |In drafting
HB 359, research conducted by the DOL indicated that whenever a
W tness was authorized by the U S. Suprene Court to present
testimony by contenporaneous two-way vVvideo conference, those
same criteria had been satisfied.

1: 48: 29 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 6, to
change the | anguage of Section 25's proposed new Rule 38.3(b) by
adding the word, "only" between the words, "wtness" and "if",
such that subsection (b) would then in part read, "the court nmay
aut hori ze the contenporaneous two-way video conference testinony
of a wtness only if ...". There being no objection

Amendrent 6 was adopt ed.

1: 49: 49 PM
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REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 7,
to replace the word "lives" with the word "is" in Section 16's
proposed new AS 12.47.100(h); subsection (h) would then in part
stipulate that in a hearing to determ ne conpetency, a witness's
testinmony by contenporaneous two-way video conference nay be
allowed if the wtness is in a place from which people
customarily travel by air to the court.

REPRESENTATI VE KELLER obj ect ed.

REPRESENTATI VE GRUENBERG indicated that Anendnment 7 would
address situations in which the wtness happens to be out of
town on the day of the defendant's conpetency hearing.

REPRESENTATI VE KELLER cautioned agai nst naking the |anguage of
proposed AS 12.47.100(h) too broad.

REPRESENTATI VE GRUENBERG i ndi cated that under Anmendnent 7, the
witness's location, rather than his/her living situation, would
becone the determ ning factor for the court.
REPRESENTATI VE KELLER renoved hi s objection.

CHAIR GATTO, after ascertaining that there were no further
obj ecti ons, announced that Amendnent 7 was adopt ed.

1:52:43 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 8, to add the phrase, ", for good cause shown," after
the words, "the court nmay" 1in Section 16's proposed new

AS 12.47.100(h); subsection (h) would then in part read, "the
court my, for good cause shown, allow the testinony of a
witness ... if the witness is in a place from which people
customarily travel by air to the court™”.

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.

M5. MEADE questioned who would have to show good cause: t he
wi t ness, the defendant, or the DOL?

REPRESENTATI VE GRUENBERG posited that it would be the party
seeking permssion for the wtness to testify renotely by
cont enpor aneous two-way vi deo conference.

M5. MEADE questioned whet her, under Conceptual Anmendnent 8, good
cause would nean sonething beyond the fact that the w tness was
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in a place from which people custonarily travel by air to the
court.

REPRESENTATI VE GRUENBERG opined that it would depend on the
particul ar situation.

M5. MEADE indicated that she takes no position on Conceptual
Amendnent 8.

MR. SVOBCDNY, in response to comrents, indicated that case |aw
al ready addresses the issue of "good cause", and expressed
concern that Conceptual Amendnment 8 could result in conpetency
heari ngs being unnecessarily delayed, and that it would gut
Section 16.

REPRESENTATI VE HOLMES offered her belief that the court isn't
going to allow anyone to take undue advantage of Section 16's
proposed procedure, and opined that Conceptual Anmendnent 8 woul d
create inconsistencies in Al aska | aw.

MR. SVOBODNY concurr ed.

V. MEADE, in response to comments, suggested - as an
alternative to Conceptual Anmendnment 8 - adding the phrase, ", in
its discretion," after the words, "the court may" in Section
16's proposed new AS 12.47.100(h); subsection (h) would then in
part read, "the court may, in its discretion, allow the
testinmony of a witness ... if the witness is in a place from
whi ch people customarily travel by air to the court”.

REPRESENTATI VES HOLMES and GRUENBERG expressed favor wth that
suggesti on.

REPRESENTATI VE GRUENBERG t hen wi t hdrew Concept ual Anendnent 8.
2:08: 45 PM

REPRESENTATI VE GRUENBERG [made a notion to adopt] Conceptual
Amendnent 9 [as suggested by Ms. Meade].

REPRESENTATI VE HOLMES objected for the purpose of discussion,
and then renoved her objection.

MR. SVOBODNY relayed that Conceptual Amendnent 9 addresses his
concern.
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CHAIR GATTO, after ascertaining that there were no further
obj ections, announced that Conceptual Anmendnent 9 was adopt ed.

2:09: 26 PM

REPRESENTATI VE GRUENBERG nmade a notion to adopt Conceptual
Amendnent 10, to add the phrase, ", except the defendant"” after
the words, "my allow the testinony of a wtness" in

Section 16's proposed new AS 12.47.100(h); subsection (h) would
then in part read, "allow the testinony of a w tness, except the
defendant, including the psychiatrist or psychologist who
exam ned the defendant, to testify".

REPRESENTATI VE KELLER obj ect ed.

MR. SVOBODNY, in response to a question, pointed out that in
such proceedings the defendant has the right to be present in
the courtroom but isn't required to be; the defendant may
instead prefer to provide testinony by contenporaneous two-way
video conference. The concern, he relayed, is that under
Conceptual Anmendnment 10, the defendant could be precluded from
doi ng so.

REPRESENTATI VE GRUENBERG wi t hdr ew Concept ual Anendnent 10.

REPRESENTATI VE GRUENBERG, referring still to Section 16's
proposed new AS 12.47.100(h), questioned whether the phrase,
"including the psychiatrist or psychologist who examned the
defendant” ought to be changed to instead say, "including any
psychi atrist or psychol ogi st who exam ned t he defendant™".

MR. SVOBODNY suggested that perhaps changing the wording from
"the psychiatrist” to "a psychiatrist” would be nore
granmatically correct. Such a change would also clarify that
there could be nore than one such psychiatrist or psychol ogi st.

2:12:56 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Anendnent 11 [as
suggested by M. Svobodny]. There being no objection,
Amendnent 11 was adopt ed.

REPRESENTATI VE HOLMES - referring to Sections 16 and 25, both
addressing testinony of a wtness by contenporaneous two-way
video conference - questioned whether Section 25 should be
anended in the same fashion as Section 16 was with regard to the
phrase, "the court may, in its discretion,".
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M5. MEADE said that although the ACS would not object to such a
change, |language in both sections stipulates that the court
"may" allow or authorize such testinony, and the word, "my"
al ready inplies discretion.

REPRESENTATI VE HOLMES [nmade a notion to adopt Amendnent 12,] to
change the | anguage of Section 25's proposed new Rule 38.3(b) by
adding the phrase, ", in its discretion,” between the words,
"the court may" and the word, "aut hori ze" such that
subsection (b) would then in part read, "the court may, in its
di scretion, aut hori ze t he cont enpor aneous t wo- way vi deo
conference testinony of a w tness". There being no objection,
Amendnent 12 adopt ed.

[ HB 359, as anended, was held over.]
2:17:16 PM
ADJ OURNMENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:17 p. m
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