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KATHRYN KURTZ, Assistant Revisor of Statutes

Legi sl ative Legal Counsel

Legi sl ati ve Legal and Research Services

Legi slative Affairs Agency (LAA)

Juneau, Al aska

POSI TI ON  STATEMENT: As an assistant revisor of statutes,
presented SB 173 on behalf of +the Senate Rules Standing
Comm ttee, sponsor by request of Legislative Council.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal D vision

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Presented HB 359 on behalf of the
adm ni strati on.

QUI NLAN STEI NER, Director
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Publ i c Def ender Agency (PDA)
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Depart ment of Adm nistration (DOA)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Expressed concerns wth provisions of
HB 359.

JEFFREY A. M TTMAN, Executive Director

American G vil Liberties Union of Al aska (ACLU of Al aska)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 359.

RCDNEY DI AL, Lieutenant, Deputy Comrander

A Det achnent

Di vision of Alaska State Troopers

Department of Public Safety (DPS)

Ket chi kan, Al aska

PCOSI TI ON STATEMENT: Testified in support of HB 359.

NANCY MEADE, General Counsel

Adm ni strative Staff

Ofice of the Adm nistrative Director

Al aska Court System ( ACS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 359.

ACTI ON NARRATI VE
1: 07: 08 PM

VICE CHAIR STEVE THOMPSON called the House Judiciary Standing
Commttee neeting to order at [1:07] p.m Represent ati ves
Thonmpson, G uenberg, Lynn, Keller, and Hawker (alternate) were
present at the call to order. Representatives Pruitt and Hol nes
arrived as the neeting was in progress. Representative Gatto
was excused.

SB 173 - 2012 REVISOR S BI LL

1:08: 02 PM

VI CE CHAIR THOWSON announced that the first order of business
would be SENATE BILL NO 173, "An Act making corrective
amendnents to the Alaska Statutes as recommended by the revisor
of statutes; and providing for an effective date."

1: 08: 36 PM

HOUSE JUD COW TTEE - 3- March 5, 2012



KATHRYN KURTZ, Assistant Revisor of Statutes, Legislative Lega
Counsel, Legislative Legal and Research Services, Legislative
Affairs Agency (LAA), nentioning that a revisor's bill is
introduced each year to address deficiencies, conflicts, and
obsol ete provisions in statute, explained that this year, SB 173
primarily addresses obsolete provisions. Specifically, Sections
1 and 2 would renove references to dates |long past; Section 3
woul d renove a reference to now obsolete federal |aw, Section 4
woul d make conform ng changes regarding the nanme of a grant fund
that was statutorily changed |ast year; and Sections 5 and 6,
respectively, would delete a reference to a definition schedul ed
to be repealed next year, and add that definition to the
pertinent statute, wth Section 5 additionally replacing a
reference to an effective date with the date itself.

M5. KURTZ went on to explain that Section 7 would replace a
reference to a since-repealed definition with the definition
itself, with Sections 8-12 making conform ng changes to statutes
that reference that definition; Section 13 would delete a now
no-| onger-necessary exenption regarding electronic notification
of proposed regulatory changes; Section 14 would repeal a
statutory provision pertaining to since-repealed statutes; and
Section 15 would provide for an inmediate effective date. In
response to a question, she assured the conmttee that no other
i ssues need to be addressed via SB 173.

1:22:16 PM

REPRESENTATI VE KELLER noved to report SB 173 out of committee
with individual recomrendations and the acconpanying fiscal
not es. There being no objection, SB 173 was reported from the
House Judiciary Standing Comm ttee.

The commttee took an at-ease from1:23 p.m to 1:25 p. m

HB 359 - SEX CRIMES; TESTI MONY BY VI DEO CONFERENCE

1: 25: 18 PM

VI CE CHAIR THOWPSON announced that the final order of business
woul d be HOUSE BILL NO 359, "An Act relating to conspiracy to
commt human trafficking in the first degree or sex trafficking
in the first degree; relating to the crime of furnishing
i ndecent material to mnors, the crine of online enticenment of a
mnor, the <crinme of prostitution, and the <crinme of sex
trafficking; relating to forfeiture of property wused in
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prostitution offenses; relating to sex offender registration;
relating to testinony by video conference; adding Rule 38.3,
Alaska Rules of Crimnal Procedure; and providing for an
effective date.”

1: 26: 11 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), explained
that the majority of HB 359 - [Sections 1, 2, 7-11, 14, 17-19

21-24, and 27] - addresses changing the name of the crinme of
pronoting prostitution to the crime of sex trafficking, this
proposed nane change applies to first, second, third, and fourth
degree crinmes, would ensure that victins of sex traffickers are
viewed as victins rather than as prostitutes, and reflects
current | aw enforcenent vernacul ar. The other sections of the
bill, she proffered, reflect good public policy. Specifically,
Section 3 would add the class A felony crine of human
trafficking in the first degree and the class A and unclassified
felony crimes of sex trafficking in the first degree to
AS 11.31.120(h)(2), which outlines what constitutes a serious
felony offense under the statutes pertaining to the crine of
conspiracy, which [generally] warrants a felony charge one | evel

bel ow that of the underlying felony offense. Section 4 would
narrow AS 11.61.128 - which pertains to the crime of
distribution of indecent material to mnors - in response to a

federal district court ruling that the existing statute is
unconstitutionally overbroad; under Section 4, the state would
have to prove both that the person intentionally distributed, or
possessed with intent to distribute, prohibited nmaterial to
soneone he/she knew or believed to be under 16 years of age, and
that the person knew the material depicted prohibited conduct.

REPRESENTATI VE HOLMES expressed favor with Section 4's proposed
change to AS 11.61.128, offering her recollection that the issue
of wunconstitutionality was raised the last time the conmttee
addressed that statute.

IVS. CARPENETI , in response to questions, rel ayed that
Section 4's proposed changes have been vetted; noted that a
letter from the Anerican Civil Liberties Union of Alaska (ACLU
of Al aska) in nenbers' packets doesn't express any concern wth
Section 4; and offered her belief that the court's concern with
existing AS 11.61.128 is that a person could unwittingly violate
it. Section 4's proposed changes would ensure that that statute
applies only to those who intend to distribute materials in
know ng viol ation of the | aw.
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M5. CARPENETI, in response to another question, clarified that
in addition to changing the name of the crime of pronoting
prostitution to the crine of sex trafficking, Section 1 of
HB 359 would add to AS 04.06.110 - a provision in the statutes
pertaining to the Al coholic Beverage Control Board ("ABC Board")
- a reference to the fourth degree crine, AS 11.66.135, which,
due to an oversight, she surmsed, wasn't included in that
statute when the legislature first established that particular
crime back in 2007.

1: 37: 00 PM

M5. CARPENETI went on to explain that Sections 5 and 6 would
[together] raise the penalty for being the patron of a
prostitute who is under 18 years of age - from a class B
m sdeneanor to a <class C felony - and provide that the
prostitute's age is not a circunmstance that requires proof of a
cul pable nental state. In response to questions and comments,
she confirmed that under those provisions of the bill, it won't
matter what age the "patron" thinks his/her victim is;
furthernore, comrents received from the Public Defender Agency
(PDA) indicate that perhaps Section 6 ought to be changed in
order to clarify that the proposed increase in penalty only
applies to the patron. Changing existing law as Sections 5 and
6 are proposing is one way of addressing people who prey on
children, and the point is to discourage such behavior, she
added, noting that up until as recently as 2007, it wasn't a
crime in Alaska to be the patron of a prostitute.

M5. CARPENETI then explained that Section 12 of HB 357 woul d add
the fourth degree crine - AS 11.66.135 - to the list of crimes
for which corroboration of certain testinony is not required
this proposed conform ng change, addressing another oversight,

would ensure that for all degrees of the <crinme of sex
trafficking, t he victims testi nony regar di ng hi s/ her
victim zation need not be corroborated. Section 13 would add
the crime of prostitution - AS 11.66.100 - to the statute

stipulating that property used to institute, aid, or facilitate,
or property received or derived from a violation of the |aw
shall be forfeited. In response to questions regarding what
kind of property could be subject to forfeiture under Section
13's proposed AS 11.66.145, she indicated that the state would
have to show a nexus between the property in question and the
crime.
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REPRESENTATI VE HAWKER observed that Section 12's proposed
AS 11.66.140 references AS 11.66.110 - AS 11.66.135, whereas
Section 13's proposed AS 11.66.145 references AS 11.66.100 -
AS 11. 66. 135.

MS. CARPENETI acknow edged that perhaps the proposed references
in those two sections could be changed to mirror one anot her.

1:47: 24 PM

M5. CARPENETI went on to explain that Section 16's proposed
addition of a new subsection (h) to AS 12.47.100 - one of the
provisions in Alaska' s code of crimnal procedure pertaining to
insanity and conpetency to stand trial - would allow, in the
pretrial hearing to determine a defendant's conpetency to stand
trial, testinony froma w tness by contenporaneous two-way video
conference [in situations in which the witness would be required
to travel nore than 50 nmiles to court, or lives in a place from
whi ch people custonmarily travel by air to reach the court]. To
date, neither Alaska's courts nor the U 'S. Suprene Court have
specifically addressed this issue, though courts in other
jurisdictions have and do allow for such testinony. The
rational for doing so, she relayed, is that conpetency hearings,
whi ch, again, are pretrial proceedings, deal wth issues that
don't have crimnal penalties attached; furthernore, t he
evidentiary standard used when determ ning conpetency is nerely
that of a preponderance of the evidence - [the standard required
in nmost civil cases].

M5. CARPENETI opined that it makes practical sense to allow for
such testinony in jurisdictions that have the technol ogy; under
Section 16, a psychiatrist at the Alaska Psychiatric Institute
(APl'), for exanple, could testify and be cross examned as if
he/she were in the courtroom The potential issue raised by
Section 16, she remarked, is that of "confrontation"” - whether
the proposed statutory change would still provide for a person's
constitutional rights to be confronted with the wtnesses
agai nst hi nf her, and the DOL believes that it woul d.
Furthernmore, the courts have already held that conpetency
hearings are different from crimnal trials and thus the full
panoply of constitutional rights associated with crimnal trials
do not necessarily apply. However , she relayed, t he
aforenentioned letter from the ACLU of Alaska expresses
di sagreenent on that point.

M5. CARPENETI, in response to a question, offered her belief
that Section 16's proposed AS 12.47.100(h) would be upheld by
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the court because it's discretionary in nature rather than

mandat ory. Such testinmony and subsequent cross exam nation
would be "alnost face-to-face," she remarked, adding that
al though Al aska's courts have held that "face-to-face" is very
inportant at trial, it's not necessarily that inportant at a

pretrial proceeding. She suggested that in its witten comments
regarding Section 16, the ACLU of Alaska is perhaps confusing
the jurisprudence addressing trial issues with that addressing
pretrial issues. Again, under Section 16, it would be as if the
witness were in the courtroomw th the defendant.

REPRESENTATI VE HOLMES observed that Section 16 is proposing to
define the term "contenporaneous two-way video conference" as
used in proposed AS 12.47.100(h) as being a conference anong
people at different places by nmeans of transmtted audio and
video signals and includes all comunication technol ogies that
allow two or nore places to interact by two-way video and audio

transm ssi ons simultaneously. She expressed concern regarding
t he broadness of that definition - specifically it's use of the
phr ase, "al l communi cation technologies” - and wth the
potential for the witness to be coached by soneone off canera,
not visible to the court. The aforenentioned letter from the
ACLU of Al aska, she noted, suggests sone possible "sideboards”
to add to the bill; for exanple, changing the bill such that the

only person who would be allowed to be in the room wth the
wi t ness woul d be the audi o/ vi deo-conf erence techni ci an.

M5. CARPENETI noted that the issue of who shall be allowed in
the room with such a witness is addressed in Section 25, which
is proposing a direct court rule change to Rule 38 of the Al aska
Rul es of Crimnal Procedure. She expressed a willingness to add
| anguage from Section 25 to Section 16 in order to address the
concern, such as the |anguage which provides that either party
may object to having anyone else in the room other than the
wi t ness and t he audi o/ vi deo-conference technici an.

1:54: 55 PM

M5. CARPENETI then explained that Section 20 of HB 357 would add
to AS 12.63.100(6) - which defines the term "sex offense" for
purposes of requiring a person in Alaska to register as a sex
of fender or child kidnapper - a new subparagraph (D) that would
additionally define a sex offense as being a crime in another
jurisdiction that requires the person to register as a sex
of fender or child kidnapper in that other jurisdiction. The
DOL's position is that for the safety of Alaska citizens, if a
person who is physically present in Alaska is required to
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register as a sex offender or child kidnapper in another
jurisdiction, he/she should also have to register in Al aska, at
| east for the period of time during which he/she is required to
register in that other jurisdiction. That latter point could
perhaps be clarified further in the bill, she acknow edged, and
mentioned that the admnistration receives several calls every
month from sex offenders in other jurisdictions wanting to know
if they could avoid having to register as a sex offender if they

moved to Al aska. "We don't necessarily want to be the place
where people conme so they don't have to register as a sex
of fender,"” she added, but also acknow edged that sonetines

behavior constituting a sex offense in another jurisdiction
m ght not constitute one in Al aska.

REPRESENTATI VE HAWKER expressed disfavor with Section 20's
proposed change, specifically wth the concept that under it,
the legislature would essentially be abrogating its policy-
maki ng responsibilities to other jurisdictions with regard to
what behavi or constitutes a sex offense in Al aska.

REPRESENTATI VE HOLMES concurr ed.

M5. CARPENETI acknow edged that point. In response to a
guestion, she indicated that certain crines involving indecent
exposure, for exanple, mght sonmetinmes require a person to
register as a sex offender in another jurisdiction but not in
Al aska. No one, she asserted, wants Al aska to becone the place
where sex offenders nove so as not to have to register as sex
of f enders.

2:01: 25 PM

M5. CARPENETI then explained that Section 25, proposing a direct
court rule change to Rule 38 of the Alaska Rules of Crimnal
Procedure via the addition of a new Rule 38.3, would allow
testimony from a wtness by contenporaneous two-way Vvideo
conference at trial. She indicated that because of a person's
constitutional rights to be confronted wth the wtnesses
agai nst hinmlher, such testinony [at trial] would only be all owed

in limted circunstances. “"In very limted facts-specific
circunstances, this procedure has been upheld by the United
States Suprenme Court in Miryland v. Craig, ... [which] dealt
with ... child witnesses," she added, and noted that currently

under Title 12, Alaska has a procedure addressing child
W tnesses, allowng for one-way closed-circuit televising of
such w tnesses when they are unable to face their abusers. The
proposed new court rule, however, provides for a different,

HOUSE JUD COW TTEE -9- March 5, 2012



narr ower , procedur e, she acknow edged, one involving a
si mul t aneous two-way tel econference in which the witness - as if
he/she were in the courtroom - can see everyone and everyone can
see hinmher, but for a particular reason he/she cannot be in the
courtroom Under Section 25, such a witness would have to be
under oath and subject to cross exam nation, would have to be

"unavail abl e" as defined therein - for exanple, if hel/she were
sick - and the wuse of his/her testinmony nust further an
i nportant public policy. Use of this type of procedure, she

poi nted out, was upheld by the [2nd Circuit Court of Appeals] in
United States v. G gante; in that case, the wtness was dying of
cancer, and his testinony was essential to the prosecution.
This type of procedure has al so been approved in cases in which
the witness was out of the country or was otherw se unavail abl e
for process by the State of Al aska. The use of Section 25's
proposed procedure, she assured the conmttee, would be limted
to certain, narrow circunstances, decided on a case-by-case,
facts-specific basis.

2: 06: 26 PM

QUI NLAN STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Department of Admi nistration (DOA), referred first
to Section 16 - stipulating that in the pretrial hearing to
determine a defendant's conpetency to stand trial, testinony
from a wtness by contenporaneous two-way video conference may
be allowed - and expressed concern that this provision of HB 359
woul d erode the reliability of the evidence the w tness provides
and would be found unconstitutional. Al though the issue of
conpetency isn't addressed in an actual crimnal trial, the
determ nation regarding conpetency is fundanental to the case,
and many profound consequences flow from such a determ nation -
sonetinmes having a greater inpact on the defendant than the
actual penalties associated with the underlying crinme. In fact,
he opined, Section 16 would erode the reliability of the fact-
finding process in that it's nmuch nore difficult to conduct
cross exam nation when it's not done face-to-face.

MR. STEINER said that the reality is, and what history has
shown, and what the law relies upon, is the idea that [under
face-to-face cross examnation], it's nmuch harder for a wtness
to persist in either false testinony or mstaken testinony or
testinmony that is given to cover up work that hasn't actually
been done. Situations involving the latter type of testinony -
where experts have failed to do the work necessary to render a
valid opinion - are very significant in terns of conpetency
hearings because wthout the face-to-face confrontation and
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face-to-face questioning during cross exanm nation, there is a
risk that the court could draw an erroneous concl usion regarding

the person's conpetency. And although the courts in other
jurisdictions have differentiated between trial confrontation
and pretrial confrontation, Al aska's courts have not - instead

indicating strongly the value of confrontation in [both]
settings.

MR. STEINER referred then to Section 25 and relayed that there
are simlar concerns with that provision of HB 359. Al t hough
the U S. Suprenme Court, in Craig, has permtted what he terned a
"relaxation" of the right to confrontation wunder certain
ci rcunst ances, and the proposed new court-rule |anguage appears
to be crafted so as to conply with Craig, that |anguage could be
construed to be broader then intended in the sense that the
provi sion doesn't also stipulate that the question of whether to
all ow such testinony nmust be determ ned on a case-by-case basis
with an eye towards balancing the inportant public policies at
issue in any given case. Furthernore, Section 25 attenpts to
define what would constitute a wtness's being, "unavailable" in
three different ways, but none are tied to a finding of
furthering an inportant public policy - there is no requirenent
that there be a nexus between the two - and so it's hard to
predict how the proposed new court rule would be applied,
thereby raising the risk that it could be challenged as being
unconstitutional . He mentioned that in Craig, the court does
di scuss the consequences of eroding one's constitutional right
to confrontation, and suggested that a review of that discussion
coul d assist nenbers in understanding the policy inplications of
actual face-to-face confrontation.

2:11:55 PM

MR, STEINER referring then to Section 20 - proposing to
additionally defining the term "sex offense", for purposes of
requiring a person in Alaska to register as a sex offender or
child kidnapper, as being a crinme in another jurisdiction that
requires a person to register in that other jurisdiction - said
the concern with that provision of HB 359 is that it could
i ncl ude conduct not currently considered "crimnal” in Al aska or
conduct that has already been determned in Alaska as not
warranting registration. Furt hernore, under Section 20, whether
particul ar conduct would constitute an offense for purposes of
al so registering in Al aska could change fromyear to year if the
laws in those other jurisdictions change, and such changes could
be hard to keep track of.
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MR. STEINER, in response to questions, offered his belief that
Section 4 would address the constitutional concerns raised by
existing law regarding the crime of distribution of indecent
material to mnors - AS 11.61.110 - in that it requires specific
intent regarding the distribution, and know edge regarding the
age of the child; and indicated that Sections 5 and 6 - together
raising the penalty for being the "patron”™ of a prostitute who
is under 18 years of age froma class B m sdeneanor to a class C
felony - are enforceable regardless that the statute pertaining
to prostitution [doesn't currently provide] for an affirmative
defense regarding a reasonable nmstake as to the age of the
victim because the underlying behavior - offering a fee in
return for sexual conduct - is already illegal regardless of the
victinm s age.

2:17:55 PM

JEFFREY A. M TTMAN, Executive Director, Anerican Civil Liberties
Uni on of Al aska (ACLU of Al aska), explained that he's submtted
witten testinmony to the conmttee outlining the ACLU of
Al aska's concerns with [Sections 16, 20, and 25 of] HB 359.
Wth regard to Section 16 - stipulating that in a pretrial
hearing to determne a defendant's conpetency to stand trial,
testimony from a wtness by contenporaneous two-way Vvideo
conference may be allowed - he additionally pointed out that if
there are unique circunstances in a particular case, the court
already has the authority to provide for such testinony.
Because conpetency hearings have significant consequences that
attach to findings of conpetency, the ACLU of Al aska contends
that the statutory default should always be that an individual's
rights are protected to the (greatest ext ent possi bl e.
Furthernore, the ACLU of Alaska has not been able to find any
cases in which the court specifically differentiates between
pretrial conpetency hearings and actual trials wth regard to
W t nesses' testinony. In conclusion, he urged the committee to
either seek a nore narrow solution to the perceived problem or
| eave the pertinent statute as is; again, the court already has
the authority to provide for testinony by contenporaneous two-
way Vi deo conference.

2:20: 35 PM

RCDNEY DI AL, Li eut enant, Deputy Comrander, A Detachnent,
Division of Alaska State Troopers, Departnent of Public Safety
(DPS), said sinply that the DPS supports HB 359.

2:21: 01 PM
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NANCY MEADE, Ceneral Counsel, Administrative Staff, Ofice of
the Admnistrative Director, Al aska Court System (ACS),
nmentioning that the ACS takes no position on HB 359, explained
that the ACS's indetermnate fiscal note reflects that Sections
16 and 25 nmay have sone fiscal inpact on the ACS, though the ACS
doesn't view those provisions as either requiring the court to
install audio/video-conference equipnent capable of neeting the
specifics outlined in Section 25, or requiring the court to
provi de such equipnent outside the courtroom to potential
W t nesses.

VICE CHAIR THOMPSQON, after ascertaining that no one else w shed
to testify, closed public testinony, and relayed that HB 359
woul d be held over.

2:23:50 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 2:24 p. m
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