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OVERVI EW'S): REVI EW OF SELECT 2011 COURT DECI SI ONS
- HEARD

PREVI QUS COMM TTEE ACTI ON

No previous action to record

W TNESS REGQ STER

JEAN M SCHEL, Attorney

Legi sl ati ve Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: During a review of select 2011 court
deci si ons, di scussed t he WIIlians V. Bar bee and t he
Christoffersen v. State cases.

DENNI S BAI LEY, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency (LAA)

Juneau, Al aska

POSI TI ON  STATEMENT: During a review of select 2011 court
decisions, discussed the State v. Alyeska Pipeline Service
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Conpany, the Calvert v. State, and the Mnzulla v. Voorhees
cases.

DON BULLOCK, Attorney

Legi sl ati ve Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: During a review of select 2011 court
deci si ons, discussed the Marathon G| Conpany v. State case.

ACTI ON NARRATI VE
1: 04: 00 PM

CHAIR CARL GATTO called the House Judiciary Standing Commttee
nmeeting to order at 1:04 p.m Representatives Gatto, Thonpson,
Gruenberg, Holmes, Lynn, and Keller were present at the call to
or der.

OVERVI EW'S): Review of Select 2011 Court Deci sions

1: 04: 38 PM

CHAI R GATTO announced that the only order of business would be a
review of select 2011 court decisions as presented by
Legi sl ative Legal and Research Services staff.

CHAI R GATTO noted that menbers' packets include a Decenber 2011
| egislative report prepared by Legislative Legal and Research
Services containing information about the six cases the
commttee woul d be consi deri ng.

REPRESENTATI VE GRUENBERG, in response to a query, nentioned that
| egi slation has been introduced to address concerns about the
court's decision in Bridge v. State, one of the cases the
committee considered |last year and which is outlined on page 8
of the aforenentioned report.

1: 08: 27 PM

JEAN M SCHEL, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA),
began by explaining that wunder guidelines established in
AS 24.20.065(a), the aforenentioned report is published and
di ssem nated yearly, thereby providing the legislature with an
opportunity to address any concerns raised by particular court
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deci si ons. When conmpiling the report, |legislative attorneys
review various legal opinions and then make determ nations
regardi ng whether courts and agencies are properly inplenenting
| egi sl ative purposes; whether there are court or agency
expressions of dissatisfaction with Alaska' s statutes or common
| aws; whether opinions, decisions, or regulations indicate
uncl ear or anbiguous statutes; and whether the courts have
nodi fied or revised comon | aw.

M5. M SCHEL, referring to the decision in the WIllians v. Barbee
case and outlining sonme of the facts involved in Barbee,
indicated that the Al aska Suprene Court ultimately held that in
a custody-nodification proceeding, applying the statutory
presunption against awarding child custody to soneone with a
hi story of perpetrating donestic violence (DV) is appropriate,
regardl ess that the statute addressing initial cust ody
determ nations and outlining the standard for what constitutes
the best interests of the child, and the statute addressing
nodi fications to custody determnations and containing a

requi renent that such a standard be applied, don't cross

reference each other. The court additionally noted that both
statutes serve the sane legislative purposes - that of
protecting children and serving their best interests. She then

relayed that in 2010, legislation was passed that specifically
added the presunption against awarding child custody to soneone
with a history of perpetrating DV to the statute addressing
custody nodifications, and thus further |egislative action isn't
necessary.

REPRESENTATI VE GRUENBERG concurr ed.
1:17: 40 PM

M5. M SCHEL, referring to the decision in the Christoffersen v.
State case and outlining sone of the facts involved in
Chri stoffersen, indicated that the Alaska Supreme Court
ultimately held that court-appointed child-custody investigators
are entitled to absolute quasi-judicial immnity during the
performance of their duties, and that that sanme immunity extends
vicariously to the State of Alaska as their enployer. She
further indicated that the court also held that the State of
Al aska could not have been held vicariously liable even if the
investigator hadn't been entitled to such immunity. I n
conclusion, she indicated that she was nerely bringing this
decision to the legislature's attention in case it wshed to
address [the issues of imunity and liability] further.
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REPRESENTATI VE GRUENBERG opined that in Christoffersen, in
affirmng the dismssal of the case, the Al aska Suprene Court
was followng well-established legal principles, and surm sed
that because judicial imunity is absolute imunity, and because
a court's custody investigators serve as an armof the court, it
logically follows that they should have the same inmunity. This
is the law in alnpbst all other states. He offered his
under st andi ng, though, that such inmmunity would not be avail able
to sonmeone who was acting ultra vires.

M5. MSCHEL, in response to a question, confirned that in
Christoffersen, the court considered the ruling in Lythgoe wv.
Qui nn.

REPRESENTATI VE GRUENBERG recommended that the committee take no
action with regard to the Christoffersen decision.

1:27:11 PM

DENNI S BAILEY, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA),
referring to the decision in the State v. Al yeska Pipeline

Servi ce Conpany case and outlining some of the facts involved in
Al yeska, indicated that the Al aska Suprenme Court ultimately held
that an owner-controlled insurance program witten for ongoing
mai ntenance is not prohibited by AS 21.36.475, and that the
| anguage of that statute was clear enough. He relayed that he
was bringing this decision to the legislature's attention in
case it wished to consider whether [AS 21.36.475 ought to apply]
to an owner-controlled insurance program witten for activities
other than that of wrking on a construction project, and
mentioned that the |legislative history of that statute indicates
that the legislature didn't intend for it to apply to an owner-
controlled insurance program witten for anything other than
construction projects.

REPRESENTATI VE GRUENBERG reconmended sending a letter to the
House Labor and Commerce Standing Conmittee suggesting that it
review the court's decision in Alyeska.

CHAIR GATTO i ndicated that the commttee would do so.

MR. BAILEY, referring to the decision in the Calvert v. State
case and outlining some of the facts involved in Calvert,
i ndicated that the Al aska Supreme Court - relying heavily on the
Department of Labor & Workforce Developnent's (DLW s) benefit
policy manual for interpretations of how the statutes would be
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applied by the DLWD - wultimately held that for purposes of
recei ving unenploynment benefits, reductions in work hours and
pay do not constitute good cause for quitting. He i ndicated
that he was bringing this decision to the legislature's
attention in case it wshed to consider whether the DLW s
manual 1s correctly interpreting the statutes wth regard to the
concepts of suitability and good cause, two factors that the
court considered in Calvert.

1:42: 03 PM
REPRESENTATI VE GRUENBERG nmade a notion that the court's decision
in Calvert be referred to the House Labor and Conmerce Standing

Committee for review There being no objection, it was so
or der ed.

MR. BAILEY, referring to the decision in the Mnzulla v.

Voorhees case and outlining sonme of the facts involved in
Monzulla, indicated that the Al aska Supreme Court ultimately
held that the W rkers' Conpensation Appeals Conm ssion has an
inmplied discretionary authority to review non-final orders of
the Al aska Wrkers' Conpensation Board; the court based its
holding on the commssion's quasi-judicial function and the
effect that delaying sonme decisions would have. He i ndicated
that he was bringing this decision to the |legislature's
attention in case it wshed to consider whether the court

properly interpreted legislative intent to include the
commi ssion's authority to conduct reviews of the board s non-
final orders. He cautioned, though, that if the W rkers'

Conmpensation Appeals Conmission is explicitly denied such
authority, constitutional issues could arise.

REPRESENTATI VE CGRUENBERG opined that the W rkers' Conpensation
Appeal s Comm ssion should have that authority, and that the
House Labor and Commerce Standing Committee has primary
jurisdiction over workers' conpensation matters.

REPRESENTATI VE THOVPSON concurred [with the latter point].
REPRESENTATI VE GRUENBERG nmade a notion that the court's decision
in Monzulla be referred to the House Labor and Comrerce Standing
Committee for review There being no objection, it was so
or der ed.

1: 52: 29 PM
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DON BULLOCK, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA),
referring to the decision in the Marathon Q1 Conpany v. State
case and outlining sone of the facts involved in Marathon,
indicated that the Al aska Suprenme Court ultimately upheld the
DNR s interpretation that retroactive application of contract
pricing is prohibited by both the statute's use of the word,
"prospective” and the Al aska Land Act's purpose of maxim zing
revenue, based upon the fact that the DNR s determ nation was
| ongstanding, was wthin the DNR s jurisdiction, and had a
reasonable basis in statute, though the court also found the
statute itself to be anbiguous. He indicated that he was
bringing this decision to the legislature's attention in case it
wi shed to consider whether the court's interpretation of the
statute disallowing retroactive application of contract pricing
is consistent with legislative intent.

REPRESENTATI VE GRUENBERG nmade a notion that the court's decision
in Mirathon be referred to the House Resources Standing
Committee for review There being no objection, it was so
or der ed.

Menbers then referred to the delayed repeals, enactnents, and
anendnents outlined on pages 1-2 of the aforenentioned report,
and indicated that further research on those itens would be
conduct ed.

2:02:00 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 2:02 p. m
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