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ACTI ON NARRATI VE

11: 09: 15 AM

CHAIR CARL GATTO called the House Judiciary Standing Conmittee
neeting to order at 11:09 a.m Representatives Gatto, Lynn,
Kel I er, Thonpson, G uenberg, and Hol nes were present at the call
to order.

Prior to addressing the agenda itens, the commttee spoke
briefly about a recent sexual assault case that occurred in
Anchor age.

Revi ew of Sel ect 2010 Court Deci si ons

11:14: 40 AM

CHAI R GATTO announced that the only order of business would be a
review of select 2010 court deci sions. He turned to the first
case, Anderson v. Alyeska Pipeline Service Co., 234 P.3d 1282
(Al aska 2010).

CHAIR GATTO offered his understanding that if a conmpany wth
wor kers' conpensation insurance does sonething that causes a
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worker to be injured, it is <clear the conpany wll be
responsible to pay for expenses related to the injury and any
tinme the worker is not able to work. The question is whether
the worker can bring a lawsuit given the worker received
wor kers' conpensati on. He described the specific incident in
whi ch Ms. Anderson was vacuum ng, the cart noved, and a 70-pound
table fell on her.

11:16: 27 AM

DENNI S BAI LEY, Legislative Legal Counsel, Legislative Legal and
Research Services, Legislative Affairs Agency (LAA), stated that
the purpose of this report to the legislature is to identify
probl em areas, conflicts, or areas in which the |law has been
applied in an unusual way and to identify cases in which the
| egi sl ature nmay have an interest. A nunber of issues in this
case relate to issues of exclusive liability under the workers

conpensation statutes. However, the issue he wished to draw the
| egislature's attention to is the question concerning the
l[itability "up the chain of contractors” that provides if a
subcontractor does not provide workers' conpensation coverage,
the contractor is I|iable. If the contractor does not provide
coverage, the project owner is I|iable. In Anderson v. Alyeska
Pi peline Service Conpany, the court reviewed the issue of what a
proj ect owner neans, the definition in statute, and the question
of how the application of the project owner would apply in this
case. The reason Legislative Legal has identified this case for
extra consideration is that the <court identified possible
uni nt ended consequences or interpretations that my not have
been intended in the statute. For exanple, an issue may arise
when the project owner contracts wth a contractor in a
situation which does not fall under a construction contract. A
ci rcunstance may arise, such as one identified in the case, when
a law firm hires and contracts wth a conpany to provide

delivery service. It is arguable in this case that the
litability in this case, the liability of the project owner,
would fall on the owners of the law firm The court also

identified the issue of a building owner hiring a plow conpany
as a contractor to plow snow. Under the I|anguage, that would
nmake the project owner Iliable for the workers' conpensation
coverage of a subcontractor or if the contractor doesn't provide
coverage, the building owner may be potentially liable for the
wor kers' conpensation coverage of the snow pl ow conpany.

11: 20: 56 AM
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MR. BAILEY summarized that is the issue the court identified and

the reason this decision is before the commttee. He
hi ghl i ghted several points, including that the court identified
this issue, but limted its decision to the facts of the case

recogni zing some validity exists with the argunment nmade by the
opposi ng parties. Therefore, it is unclear if the court would
arrive at the sane decision in another case. In response to a
hypot heti cal exanple he answered that the project owner, the
buil ding owner, or potentially the snow plow driver or
contractor could be held liable depending on the circunstances.
Those are questions of extraneous liability and exclusive
l[iability under the statute. He provided liability questions
such as in this case the injured party is a subcontractor so the
contractor should have nmade workers' conpensation avail able but
did not. The next in line for liability is the renter foll owed
by the honmeowner. The honeowner hired soneone so he/she did not
need to deal with liability issues. The question then arises as
to whether the honeowner is the top of the chain of command.
Those issues have been debated and the |egislature previously
decided that the exclusive liability provisions of the workers'
conpensation statutes would apply to the project owner. That
issue was addressed in this case but did not present a
controversial issue in the process. Essentially, the court
applied the law that the project owner enjoys the exclusive
l[tability that a contractor would enjoy as an enployer. The
point being that the legislature nmade a decision that the
exclusive liability would apply to project owners and that was
applied in this case in a routine nmanner. However, that was not
the reason this case has been identified for the l|legislature's
consi der ati on.

11:25: 01 AM

REPRESENTATI VE HOLMES related she found this case the nost
interesting of the five cases in ternms of whether the court
decided this case correctly and whether the legislature |ikes
the idea that the project owners are responsible for workers
conpensation, have immunity and cannot be sued for negligence

and their liability is capped. Therefore, in a scenario in
which a <contractor hires a subcontractor wthout workers'
conpensation whose enployee is injured, the contractor's
wor kers' conpensation woul d cover the injured worker. However

the contractor has sonme protections and cannot be sued for
negligence. The legislature nade that decision a few years ago.
She said although it appears as though the statutes were
correctly applied in this case, the ongoing policy debate in the
| egi sl ature surrounds whether the policy was decided correctly
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at the statutory |evel. She related her fascination with the
definition of "project owner" and how far does this go. The
court identified what constitutes a "project owner" on a
construction site such that it noves up from the subcontractors
to their subcontractors and on up the line. However, it's not
as clear when the activity happens outside the realm of
construction such as when a law firm hires a bookkeeper.
Busi nesses and conpanies hire people to perform routine
business, and therefore the question becones whether the
| egislature wants that liability to go "all the way up the
chain,” which is one legitimate policy decision. If the
af orenentioned is not the case, the l|legislature needs to decide
how it wants to protect workers when they are injured as well as
how to handle negligence, when people wll be covered by
wor kers' conpensation, when people should be able to sue, and
what enpl oyers of subcontractors should be aware of with respect
to liability. The courts have identified sone gray areas in
the law that the | egislature should address.

CHAIR GATTO asked whether the ultimte "project owner"” is the
State of Al aska. He pointed out that Alyeska Pipeline Service
Conmpany operates on state |ands and takes state resources, and
therefore the question beconmes whether the |egislature went far
enough.

11:28: 11 AM

REPRESENTATI VE THOWPSON recal l ed the earlier scenario in which a
snow plow conpany hired a subcontractor, but there was also a
renter, a rental mnmanagenent conpany, an absentee owner, and a
bui l di ng owner. Therefore, he questioned how far this goes
since it gets really spread out.

11: 28: 44 AM

REPRESENTATI VE CRUENBERG suggested that a nunber of the cases
being considered today did not fall in his area of expertise
since sonme pertain to resource issues or other issues that other
| egislative commttees address. He suggested that the commttee
refer cases with inportant and interesting policy issues to the
conmittee of first referral and this comrittee would be a
subsequent commttee of referral. In doing so, the commttee
woul d receive input fromthe primary conmtt ee.

CHAI R GATTO i ndicated his interest in doing so.

11: 30: 50 AM
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REPRESENTATI VE  THOWPSON posed a situation in which a
subcontractor wth workers' conpensation paid the enployee's
nmedical bills and |ost wages, but the enployee tried to sue the

proj ect owner. He recalled that in such a situation, in order
to succeed in such a lawsuit, the first person who would be
conpensated would be the workers' conpensation insurance. He
asked if that is still the case.

MR. BAILEY, clarifying that he is not an expert on workers'
conpensation, said he thought the answer would be yes. He
related his wunderstanding that workers' conpensation provides
for a lien and if the injured party recovers damages through a
third party, the workers' conpensation carrier can serve a
subrogation |ien agai nst the proceeds.

11: 32: 03 AM

REPRESENTATI VE GRUENBERG nade a notion that the workers
conpensation portion of the case be referred to the House Labor
and Commrerce Standing Conmittee. There being no objection, it
was so ordered.

REPRESENTATI VE GRUENBERG t hen directed attention to the issue in
the case which pertains to an offer of judgnment. He referred to
page 8 of the decision, under "B. It was Error to Award Al yeska
Rule 68 Attorney's Fees." He said that it pertains to Cvil
Rule 68, an offer of judgnent, which is a docunent that either
party can serve on the other party; an offer to have judgnent
taken to a certain extent or for a certain anmount. |If the offer
is accepted, a judgnent is issued by stipulation.

REPRESENTATI VE HOLMES interjected it is basically a settlenent.

REPRESENTATI VE GRUENBERG agreed, adding that it is a settlenent
approved by the court, which beconmes a judgnent. If the offer
is rejected and the attorney does better at trial than he/she is
offered, the attorney can receive the actual attorney fees, he

sai d. He characterized it as "a real hamrer."” He pointed out
anot her set of statutes also adjusts the interest rate in the
sanme way. He referred to it as an informal way of doing it.

The offer of judgnent in this case was offered by the defense
for a nominal sum of $10. This was not an appropriate subject
because it was such a trivial anbunt. On the other hand, it was
a real deterrent because rather than receiving a sum of noney,
the other party and the attorney would have had to discuss that
the client may be liable not just for Rule 82, partial attorney
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fees, but for the total attorney's fees. He highlighted that a
nom nal offer of judgment only works one way. Only the
def endant can use a nominal offer of judgnent for $10 since the
plaintiff would have to have a sum of noney. For instance, the
plaintiff could ask for $1 mllion but say he/she wll settle
for $100, 000, although that could not be done if a case is only
worth $100, 000. The use of a defense offer of judgnent is
useful when the real issue is liability, since a person is
either liable or not. [If, on the other hand, this decision were
reversed by the legislature or a future court the change would
benefit defendants at the cost of plaintiffs. Thus, sone issues

exist for this commttee. The subject of offers of judgnent
usually only apply in noney cases, but in the field of famly
law judgnents can be helpful in instances in which custody
i ssues are being worked out. Courts vary in whether offers of
judgnment are allowed and nost do not. He suggested that the
statutes would be inapplicable, whereas this pertains to
attorney fees. He inquired as to whether the conmttee would
like to consider this further. He offered to research this and

report back to the commttee.

CHAIR GATTO said he did not object to him considering the
matter.

11: 38: 18 AM

CHAI R GATTO announced that the next case would be the Mat-Su
Valley Medical Center v. Advanced Pain Centers of Al aska, 281
P.3d 698 (Al aska 2009). He offered his understanding that the
i ssue revolves around the requirenent of a certificate of need.
In the event a second hospital would be built, the hospital
woul d need to denonstrate the need for a second hospital. A
Pal mer Hospital becane a private hospital and subsequently the
Advanced Pain Center of Al aska sought to convert office space to

a single suite anbul atory surgery center.

11: 39: 56 AM

JEAN M SCHEL, Legislative Legal Counsel, Legislative Legal and
Research Services, Legislative Affairs Agency (LAA), explained
that the issue in the Mit-Su Valley Medical Center ("Mat-Su
Medical ") case is not a question of whether the Advanced Pain
Center of Al aska developed a suite and violated a certificate of
need since the Advanced Pain Center of Alaska ("Advanced Pain")
did not have a certificate of need. The Departnent of Health
and Social Service's conmm ssioner determned that a certificate
of need was not required, but the challenger delayed the
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conplaint beyond the admnistrative review period allowed to
file a conplaint. Thus, a threshold standing question ensued
and becane the primary concern of the court. In review ng
whet her Mat-Su Medical had standing to challenge the failure of
the Departnent of Health and Social Service's comm ssioner to
issue a certificate of need, the court considered AS 18.07.031
and AS 18.07.091. The comm ssioner had decided that the dollar

anmount didn't neet the certificate of need threshold. Mat - Su
Medi cal chall enged that determ nation and charged that Advanced
Pain had underestimated the value of the conversion. However ,

an anbiguity in the statute that set out the three categories of
persons who <could challenge a decision not to require a
certificate of need for that type of conversion. The court went
t hrough some painstaking analysis of why the third category of
peopl e who could challenge a lack of issuance of a certificate
of need included Mat-Su Medical. The decision turned on a
grammatical construction of the statute, which resulted in the
| egi sl ature being concerned the statute was in artfully drafted
or confusing. The court corrected any anbiguity in favor of
opening up challenges to the failure to issue a certificate of
need in this case. Therefore, the question for the |egislature,
at |least the Legislative Council, is whether that was a correct
interpretation given the confusing nature of the |anguage in the
statute. She offered to elaborate on why that becane an issue,
but highlighted that the primary concern was the existence of an
anbiguity that the court resolved broadly.

11: 43: 38 AM

M5. MSCHEL, in response to Chair Gatto, referred to AS
18.07.091. The problem the court identified was the use of the
word "violation" in the last phrase of +the statute. The
statute, AS 18.07.091(a) provides the follow ng: "Injunctive
relief against violations of this chapter or regul ations adopted
under this chapter may be obtained from a court of conpetent

jurisdiction ...." And the third category was that "any nenber
of the public substantially and adversely affected by the
violation."™ The question the court had to sort out was whether

the phrase "by the violation" neant a violation of the chapter
of regulations or a violation of a certificate of need, which
was the second category of persons who could challenge the
statute. The <court determned that the lead in |anguage
controlled so the reference to violation was a violation of the
chapter of regulations and not a violation of the certificate of
need.
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REPRESENTATI VE GRUENBERG comented that the statute is set out
in the opinion on page 4 under "B"

REPRESENTATI VE HOLMES noted the specific statute is also
i ncluded in the packet.

11:45:40 AM

CHAIR GATTO referred to page 13 of the Al aska Suprene Court's
opinion in nenbers' packets. He read part of the conclusion, as
fol |l ows: "For these reasons, we REVERSE the grants of summary
judgnment in favor of Advanced Pain and the state ...." He asked
whet her that neant the sunmary judgnent was in favor of Advanced
Pain and now it is reversed.

M5. M SCHEL explained that the court, instead of finding that
the Superior Court <correctly decided this case of summary
j udgnment notion, remanded the decision back to the trial court
to determ ne whether Advanced Pain essentially got away w thout
a certificate of need and whether the conm ssioner was correct
as a factual matter since the summary judgnent was overturned in
favor of Advanced Pai n.

CHAI R GATTO asked whet her Advanced Pain is the prevailing party.

M5. M SCHEL answered no. She explained that it isn't known at
this time which party will ultimately prevail, but instead the
court decided the Mat-Su Medical had standing to bring the case
to full trial rather than be decided on sunmmary judgnent, that
they lack standing of failure to issue the certificate of need.
In further response to Chair Gatto, she related that she would
research what happened at the trial court on renmand. They may
have entered into settlenent negotiations, she said. The
comm ssioner ultimately determned that she believed the court
correctly interpreted the standing question in favor of Mat-Su
Medi cal . Therefore, she surmsed that the conmm ssioner went
back adm nistratively and reviewed the dollar anounts invol ved,
if it went to trial at all.

REPRESENTATI VE HOLMES rel ated her understanding that Ms. M schel
is stating the conm ssioner actually agreed with the Al aska
Suprenme Court's interpretation of the grammatical wording of the
statute.

M5. M SCHEL answered yes, noting it was the fornmer conm ssioner.
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REPRESENTATI VE HOLMES offered her belief that this made sense

It seenmed the court reached the correct answer, but acknow edged
that the term "violation" is being used in nore than one way in
AS 18.07.091(a)], whether it was violating the whole chapter of
law or violating a certificate of need. The first use clearly
refers to violations of the statute and the second use refers to
violations of the certificate of need, and the third instance of
violation has no clarification of whether it means violation of
statutes or certificate of need. So the question becones
whet her the adm nistration violated the statute by not issuing a
certificate of need. She said she thought the court parsed the
guestion out correctly. She asked whether the comm ttee agrees
and if the legislature should specify in statute "of this
chapter"” to clarify the matter or just let the court's ruling
st and.

11:50: 18 AM

REPRESENTATI VE GRUENBERG sunmarized the actions by the court.
He referred to the final paragraph of the opinion, and offered
that the trial court apparently dism ssed the case. The Al aska
Suprene Court reversed that ruling and remanded the case to the

trial court and ordered the trial to go forward. The question
of statutory authority seenms to be in an area for the House
Health and Social Services Standing Committee (HSS). He

suggested that the case be referred to the HSS committee for
consideration, noting he did not feel confident in making the
deci si on.

CHAI R GATTO agr eed. He expressed concern that having a second
facility with expensive diagnostic equipnent such as an MI is
direct conpetition with the current hospital and both facilities
could suffer financially and go bankrupt. He questioned the
need and suggested this is the reason for the issuance of
certificates of need.

11:51: 57 AM

M5. M SCHEL responded that particular issue was not addressed by
the court in this case. Again, the statutory threshold exists
for purchases and |eases, but the issue for the commttee to
consider is whether the hospital has standing to challenge the
underlying decision not on the certificate of need. Thus, the
guestion was fairly technical and does not get into the basis of
certificates of need.
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REPRESENTATI VE LYNN asked whether anyone could explain if a
certificate of need nmeans certificate of nonopoly instead.

REPRESENTATI VE THOVPSON concurr ed. He noted that he's seen
abuses of this resulting in wundue profits being made and
unr easonabl e charges to the public.

REPRESENTATI VE LYNN di scl osed that he has introduced |egislation
to elimnate certificates of need.

CHAIR GATTO pointed out that sonme nonopolies are perfectly
| egal, such as a power conpany since it doesn't nake sense for a
second set of poles to be strung al ongside the existing ones, so
nmonopol ies are regul ated. He related his wunderstanding that
regul ati ons acconpany certificates of need, which do not provide
just an ability to control the market.

REPRESENTATI VE LYNN agreed that the case doesn't detern ne
whet her the certificate of need is a good thing or a bad thing.

REPRESENTATI VE GRUENBERG asked whether Representative Keller
di sagreed with forwarding the case to the House Health and
Soci al Services Standing Conmittee.

11:54: 23 AM

REPRESENTATI VE KELLER offered his belief that the certificate of
need is a volatile subject since it refers to mllions of
dol | ars. He pointed out that the question of whether a
certificate of need is needed is a volatile subject. He said
the question M. Mschel has brought up doesn't concern the
certificate of need but rather whether the | anguage with respect

to violation is clear. He sought clarification on the three
I nst ances. He recalled injunctions could be mnade by the
commi ssioner or the public, if harned. He asked if Mat-Su

Medi cal brought the case as a nenber of the public that was
har med.

11:55: 53 AM

MS. M SCHEL concurr ed.

REPRESENTATI VE KELLER offered his belief that nothing in the
case illustrated financial harm to Mat-Su Medical so in order
for themto continue seened to be a conflict. He thought Mat-Su
Medical would need to denponstrate financial harm due to the
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openi ng of Advanced Pain, which would be fairly intense. He
expressed interest in the outcone of the case.

11:57: 01 AM

M5. M SCHEL explained that the court |ooked specifically at
whet her Mat-Su Medical was substantially and adversely affected
and found that it was a close question but it survived sunmmary
judgnent. The court had to go back to the trial court to see if

the challenge was factually valid. She referred to the |ast
section of the Alaska Suprene Court's opinion, in which the
court goes into sone detail in terns of why Mat-Su Medical had a

financial stake in the decision.

CHAI R GATTO posed a scenario in which Mat-Su Medical offers a
service and an identical service is offered a tenth of a mle
away. In such a situation, he asked whether it would
automatically create an adverse profit situation for Mat-Su
Medi cal .

M5. MSCHEL said that the court wasn't satisfied. The Al aska
Suprene Court reviewed the nunber of cases handled by Mat-Su
Medical that were the sanme types of cases Advanced Pain would
al so handl e.

CHAI R GATTO asked whet her Advanced Pain offered a new industry
or services that Mat-Su Medical did not offer.

M5. M SCHEL answered no, the court found that of the 127 pain
rel ated procedures that WMit-Su Medical had perforned in the
prior year, Advanced Pain would be equally qualified to perform
them after the conversion.

REPRESENTATI VE GRUENBERG recalled in the 1980s the House
Judiciary Standing Commttee reviewed cases rather quickly. He
did not recall dealing with the technical aspects. He pointed
out that this is the first hearing in 10 years to hold this type
of review on the report. He hoped the House Judiciary Standing

Committee will be setting a precedent for how the Ilegislative
judiciary comrittees will 1look at the reports. He further
recalled the process the Council of State Government conmmttee
uses to review hundreds of laws. |In many instances the |laws are

referred from another conmttee, but are often sent back to the
original conmttee to work on technical issues not within the
area of expertise of the review commttee. He affirmed his
belief that the House Judiciary Standing Comm ttee should defer
to the conmttee of primary jurisdiction any questions that do
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not pertain to the judiciary. He felt the questions in this
case deal with the subject of health and should be consi dered by
t he House Health and Social Services Standing Commttee.

CHAIR GATTO offered his belief that the commttee of primry
jurisdiction determnes that the issue is a legal issue and
defers to the judiciary commttees.

REPRESENTATI VE KELLER said he wholeheartedly appreciated his
per specti ve. However, in this instance, the court, rightly or
wongly determned legislative intent on the issue of how the
word "violations" was used. He thought the court probably ruled
correctly on the issue of the |anguage. He agreed that matter
should go back to the HSS commttee for discussion. He thought
that using that as justification was weak and the whol e issue of
certificates of need should be considered by the |egislature,
noting that Representative Lynn has such a bill. He
characterized it as huge issue since the cases end up in court
and the associated |legal <costs adversely affect the party
seeking a certificate of need. He did not think the question
addressed by the court provided justification for opening up the
whol e certificate of need issue.

12: 03: 24 PM

REPRESENTATI VE GRUENBERG nade a notion that the case WMat-Su
Vall ey Medical Center v. Advanced Pain Centers of Al aska, 281
P.3d 698 (Al aska 2010) and the notes be referred to the House
Health and Social Services Standing Comrttee. There being no

objection, it was so ordered.

12:03:42 PM

CHAI R GATTO announced that the next case for consideration as
t he Pl anned Parenthood v. Canpbell, 232 P.3d 725 (Al aska 2010).

12: 04: 40 PM

M5. M SCHEL explained that this case does not substantively
i nvolve the issue of abortion, but instead addresses the issue
of the legislative initiative petition for the parental
notification law. Essentially, the court considered whether the
petition circulated for signature purposes prior to the matter
being place on the ballot was accurate enough to nove forward
for a vote. The court distinguished between a petition sumrary
and a ballot summary and found while both are held to a high
| evel of accuracy it was okay that the petition summary was
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deficient as a matter of |aw because it was corrected on the
ball ot summary. The three areas the court identified as
deficient in the ballot summary prepared by the |Iieutenant
governor's office did not show an intent to mslead the
signatories of the petition. The |ieutenant governor's sunmmary
left out a few key details, one of which involved an om ssion of
the significant felony penalties that a physician would be
subjected to if the physician violated the notice procedures.
That was of primary concern for both the trial court and the
Al aska Suprene Court.

M5. M SCHEL said the other two issues involved that the Al aska
Parental Consent Act was being revised wthout providing
clarification of such to the voters and that parts of the act
had been invalidated as being unconstitutional. The third
om ssion was the fact that the |ieutenant governor omtted from
the summary that the act would restrict current |aw since
current law did not require parental consent or notice. Thus,
there was al ready an opportunity for an abortion to be perforned
on a mnor wthout either consent or notice. On these three
i ssues, the Alaska Suprene Court agreed with the trial court
that the petition summary was deficient. However, the Al aska
Suprene Court corrected the sunmary for the purpose of the
ballot and when that initiative went to a statew de vote,
| anguage in the summary and attached to the initiative included
the felony provisions and the existing |aw that would be revised
by the petition. She characterized it as fairly cunbersone, but
the Alaska Suprenme Court reviewed case |law and distinguished

this deficiency from other deficiencies it had found. The
Al aska Suprene Court determned this was not so deficient that
it couldn't correct it. She said the Alaska Suprene Court's

decision was a fairly discretionary and fact-based deci si on.

M5. M SCHEL enphasized that the court recognized the inportance
of holding the petition sunmaries to a high level of accuracy
and inpartiality, but found that there were differences in the
functions of the two summaries. Essentially, it "bent over
backwards" to allow the petition to go to a vote of the people
wi t hout having to go back and obtain new signatures. The Al aska
Suprene Court also reviewed whether the sunmary om ssions
substantially msrepresented the essential nature of the
initiative, but found that it did not even though the felony
provi sions were | acking. The court further found that the
petition proponents had spent a significant amount of tine and
resources to gather the required signatures so the hardship was
great. However, the court discerned little hardship to the
initiative's proponents by allowing it to be corrected on the
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bal | ot . This particular initiative is wunder review on a

different issue at the Superior Court |evel. She offered her
belief that this Al aska Suprene Court decision is significant in
terms of voter rights and has very little to do with the

constitutional issues on abortion rights.

12:12: 02 PM

REPRESENTATI VE GRUENBERG suggested that the Alaska Suprene
Court's opinion seened reasonable. He pointed out that the
primary issue of elections falls squarely with the House State
Affairs Standing Committee. He respectfully suggested that the
matter be referred to that comm ttee.

REPRESENTATI VE KELLER objected for purposes of discussion. He
said that this is an issue of voters' rights and the Al aska
Suprenme Court decided nore or less that the people had a right

to vote on the matter. He suggested that bringing the matter
back to the House State Affairs Commttee "as a handle" to get
to voters' rights question is weak. And to use this case to

start over on the parental consent issue, which is stil
pendi ng, woul d al so be inappropriate.

REPRESENTATI VE HOLMES offered her belief that this issue is not

about abortion and she agreed with the analysis. She offered
her belief that this opinion is about what happens wth
deficiencies in sunmaries and if the petition sunmary wll be
throwm out or not. She did not think Representative G uenberg
was suggesting sending the opinion to the House State Affairs
Standing Conmmittee to take up a bill or action, but rather to
ensure this commttee does not overstep its jurisdiction. She

acknow edged that the legislature has made it nore difficult to
put ballot initiatives on the ballot and is synpathetic wth
people who put a lot of tine and effort into that process.
However, it was the lieutenant governor and not the initiative
sponsor who drafted the materials. She concluded that it would
be a serious burden to ask the initiative sponsors to start

over. O the three issues raised, she agreed with the Al aska
Suprenme Court that the nobst concerning oversight was that there
was no nention of crimnal sanctions in it. She said the court

clearly indicated that sanctions were needed in going forward.
She suggested that the |egislature should consider the issue,
when crimnal penalties will be inposed, as to whether those
sanctions should be included in the sunmmary. She opined that
those types of Iissues are the House State Affairs Standing
Conmittee could null over.
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12:16: 28 PM

REPRESENTATI VE GRUENBERG indicated that he is nerely concerned
with the jurisdictional matters and ensuring that this committee
does not overstep its jurisdiction. Furthernore, he said he did
not want to slight the chair of the House State Affairs Standing
Conmittee.

REPRESENTATI VE LYNN responded that he did not feel slighted, but
guestioned the point of the commttee hearing the matter if it
is not going to consider |egislation.

REPRESENTATI VE GRUENBERG concl uded that the commttee could pass
on the referral.

12: 18: 01 PM

CHAIR GATTO noved on to the next case to cone before the
commttee, Weiner v. Continental Care and Truck LLC, 237 P.3d
610 (Al aska 2010).

REPRESENTATI VE = GRUENBERG offered hi s under st andi ng t hat
inmportant statute of limtations issues surround the case. He
suggested that the adm nistration should have time to consider
the matter. He further suggested that the conmttee table the
opinion and set this case aside wuntil nore information is
avai | abl e.

CHAI R GATTO offered his understanding that the attorney genera
believed it was too difficult to nmake a decision and it is up to
the legislature to decide whether the docunent fees were
al | owabl e.

REPRESENTATI VE CGRUENBERG clarified that the review was done by
the Legislative Legal Services not the attorney general. He
clarified that although the attorney general was not a party to
this litigation, he is in the process of reviewing the case. He

reiterated his suggestion that staff nonitor the progress. He
related his understanding that the issue of when the period for
the statute of limtation begins for this particular statute,

which has significant ramfications for Unfair Trade Practices
Act, matters.

CHAI R GATTO offered his belief that the docunent fees were on

the form next to taxes and other fees, which was msleading to
consuners since it appeared to be governnent fees.
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REPRESENTATI VE CGRUENBERG offered his understanding, after
di scussing the issue, that the question in the case is |limted
to the statute of limtations and when it begins.

CHAIR GATTO asked for his view on when the statute of
[imtations shoul d begin.

REPRESENTATI VE GRUENBERG said he spoke to Ed Sniffen, Senior
Assi stant Attorney GCeneral, Conmercial/Fair Business Practices,
from whom he obtained the inpression that this statute was
different than other statues, which typically rely on when the
person becones aware that the fees were illegal. Subsequent
conversations left him feeling confused so M. Sniffen offered
to do sone additional research.

CHAIR GATTO reiterated that the docunent fees were com ngled so
t hey represent nothing but extra profits for deal ers.

REPRESENTATI VE GRUENBERG suggested it could be tabl ed.

12:23: 56 PM

REPRESENTATIVE LYNN offered his belief that the issue to
consider is when the statute of limtations starts, which is
separate from the question of fairness in terns of the fees.
However, when an individual discovers sonething wouldn't be a
time certain.

REPRESENTATI VE GRUENBERG concur r ed.

12:25: 17 PM

M5. M SCHEL concurred with Representative Lynn's summary. She
said the Unfair Trade Practices' statute of limtations differs
from the common |aw discovery rule as Representative G uenberg
poi nt ed out.

CHAIR GATTO related that this has a two-year statute of
limtations and others may be |onger. He pointed to a
hypot hetical situation in which a consumer may discover nedicine
caused harm 10 years | ater.

REPRESENTATI VE GRUENBERG offered his belief sonething of that
nature would be covered since the two-year limtation begins
when the plaintiff discovered or reasonably should have
di scovered that the conduct broke the |aw. He pointed out that
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it wouldn't be unreasonable to discover the health ram fications
of a drug sone tinme |ater.

M5. M SCHEL concurred. |In response to conments, she pointed out
that the Al aska Suprenme Court was not reviewing when the harm
actually occurred. The discovery that sonething was illegal was
not the point at which the court was wlling to start the

statute of |imtations, although the court |ooks very clearly at
the dates of harm and in this case, the loss of the $200. The
court was unwilling to accept the proposition that because the
plaintiff didn't know it was illegal that the statute of
l[imtations was tolled, even though the |oss occurred two and
one-hal f years earlier.

CHAI R GATTO asked whet her consunmers needed to go to snall clains
court over illegal docunent fees.

M5. M SCHEL answered that the Al aska Suprene Court is not making
that judgnment since the statute provides for other options, such
as conpl ai nts. The problem in this case is that the plaintiff
wai t ed beyond the two-year period.

CHAI R GATTO sunmarized that the House State Affairs Standing
Comm ttee has held discussions on whether fees should appear as
t hough they are taxes.

12: 30: 35 PM

CHAIR GATTO directed the commttee's attention to the next case:
West v. State, 248 P.3d 689 (Al aska 2010).

12:31:23 PM

M5. MSCHEL reviewed the case for purposes of the oversight
report. She said her recommendation is for the legislature to
review the case to determne if the court correctly applied the
i ntensi ve game nmanagenent statute. She explained that the court
primarily addressed the question of whether the sustained yield
requirenent in Article VIII of the Al aska Constitution applies
to predators and the court determined that it did. She offered
her belief that Alaska is the only state in the US wth a
sustained yield constitutional provision. The statute nerely
i npl enents the sustained yield requirenent. In addition to the
statutes, the Board of Gane has admnistrative regulations and
predator control plans under scrutiny. The Al aska Suprene Court
determined that the plans, regulations, and the statutes all
correctly inplemented the constitutional sustained yield
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principle as it applies to control of wlves and bears in

specific ganme managenent units. The court analyzed the
i ntensi ve gane managenent statutes in AS 16.05.255 in the sane
way it analyzed the constitutional provisions. She concl uded

that if the legislature is dissatisfied wth the outcone or
finds it is contrary to legislative intent, the appropriate fix
woul d i nvolve a constitutional amendnent.

M5. M SCHEL said essentially, the court upheld both the predator
control plans that allow for aerial wolf hunting and high nunber
of bear yields in certain ganme nmanagenent units to allow npose
and caribou populations to recover. The regul ations provided
the sanme level of detail. The Al aska Suprene Court decided that
the sustained yield applied to predator populations but also
that the Board of Ganme inplenented the sustained vyield
principles even though the regul ati ons adopted subsequent to the
2006 decision invalidating those regulations took out the
sustained yield |anguage with respect to predator control. The
court found as a factual matter that the Board of Gane adhered
to sustained yield principles without actually saying it.

12: 35: 20 PM

CHAI R GATTO asked whet her the question of the Endangered Species
Act entered into any of the testinony. He related a scenario in
which there was a threatened noose population due to too nany
bears or wol ves. Since the aforenmentioned endangers the prey
popul ati on, he asked whether soneone could apply the Endangered
Species Act if the state needs to reduce bears and wol ves.

12: 35: 51 PM

M5. M SCHEL responded that the issue did not arise in this case.

CHAI R GATTO recal l ed that predator pressures threatened noose in
certain ganme nmanagenent units. Al though as a whole nobose are
not endangered species, he recalled the situation in the Arctic
in which the total nunmber of polar bears was increasing but
specific populations were not. The Endangered Species Act
allowed the renoval of a portion of the land the size of
California as the normal range to protect them from hunting. He
recalled Yenlo Hills noose [counts] used to be 100 but are now
1, so ultimtely the npose wll disappear in the area. He
opined that it would make sense to protect the population in
specific areas as well as the overall popul ation.
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M5. M SCHEL explained that the Al aska Suprene Court generally
agrees with the principle, that certain gane nanagenent units
and range of the animls were significant in determning
sust ai ned yi el d. While the sustained yield principle is being
interpreted as a constitutional matter in ternms of predator
popul ation, the primary reason the court found that the aerial
killing of wolves and bears in specified units was consistent
with that principle is the <court also found that the
constitution and the statutory framework for sustained yield
allowed for preferences for prey populations over predator

popul ati ons. She acknowl edged part of that had to do wth
benefi ci al use and the Board of Gane found that human
consunption was the highest and best use of wldlife, in
general. In response to a question from Chair Gatto, she said
the term "hunting” can apply to both predator and prey
popul ati ons. The intensive game managenent decisions and

statutes allowed for a higher nunber of predators to be taken in
some units than sone biologists have deened as sustainable.
However, the court found that the environnental value of
wldlife viewng over human consunption did not conme up at the
Al aska Supreme Court |evel although it may have been raised at
the trial court |evel.

12:40: 24 PM

REPRESENTATI VE KELLER asked for the reason for |legislative
revi ew.

M5. M SCHEL said that one of the four reasons for oversight of
cases for legislative consideration include whether the court
has nodified or revised common |aw of the state, which happened
in this case.

CHAIR GATTO noted that the opinion states in conclusion, "W
AFFI RM the superior court's ruling regarding the applicability
of Al aska's sustained yield clause to predator populations ...."
The court went on to reverse a ruling that does not apply to
pr edat or popul ati ons.

REPRESENTATI VE GRUENBERG i nquired as to whether the case needed
to be referred to the House Resources Standing Comm ttee.

CHAIR GATTO of fered his belief that the case has been deci ded.

12: 42: 34 PM
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ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DCL), brought up
a recent challenge to the bail schedule revisions enacted in
2010. She reported that a lawsuit was filed the day before the
effective date of the legislation by a group of defense
attorneys, the Al aska Association of Crimnal Defense Lawers,
and three naned defense |awers versus the State of Al aska and
Dan Sullivan, in his capacity as attorney general. The
conplaint was for both declaratory and injunctive relief and
sought a tenporary restraining order to stop enforcenent of
several provisions of the bail revision. The suit clainmed 10
areas of the bail revision law were defective. The first was a
claimthat the presunption of dangerousness and flight risks had
the effect of denying the right to bail as guaranteed by the
constitution. Another claim asserted that the requirenment of
$250, 000 bai l for a second offense of nmet hanphet am ne
manufacturing charges violated the person's right to bail.
Another claim asserted that the cooling off period in donestic
vi ol ence, which prohibited a judge from allowng a person
charged with a crinme involving donestic violence from returning
to the hone of the victim for 20 days, violated the equal
protection clause of the constitution.

M5. CARPENETI explained the Departnment of Law s response, in the
case, was that the plaintiff's had not established irreparable
harns since the plaintiffs, the lawers, argued that they were
not representing any particular defendants. The |awers were
bringing this action on their own w thout having a person denied
bail or having a personal interest in the outconme of the case.
The superior court denied the tenmporary restraining order for
all except for the 20-day cooling off period for donestic
vi ol ence defendants. Wien the legislature passed the Donestic
Vi ol ence Prevention Act in 1998, it stipulated that the court
may not allow a person charged wth the crinme of donestic
violence to return to the hone at all while the person is
rel eased on bail. That provision was challenged in a |awsuit
decided in 2006, the WlIllianms case, in which the Court of
Appeal s decided the provision violated the constitutional right

to equal protection of the |aw Thus, when the legislature
rewote the bail statutes, it changed it to a 20-day cooling off
peri od. The trial court found that the provision was too

simlar to one found invalid in the WIllians case so it issued a
tenporary restraining order from applying that provision of the
law, not only for that court but for all trial courts in Al aska.
She reported that the trial court ruled in favor of the state in
all other aspects in ternms of the tenporary restraining order.
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M5. CARPENETI related that both parties petitioned to the Al aska
Suprene Court from the trial court's decision. The Al aska
Suprene Court vacated the superior court's decision as it
applied to other judicial officers of the state. She offered
the theory that the trial court can decide for its court but may
not inpose that decision on other courts. Thus, the court
vacated the decision and denied the petitions in other respects.
The <case returned to the trial court for the issue of
declaratory relief where the superior court granted the state's
notion to dism ss based on lack of standing by the plaintiffs.
The order was dated April 12, 2011, and the |lawers nmade a
notion for reconsideration, which was denied May 23, 2011, and a
final judgnent was entered July 18, 2011, vacating the tenporary
restraining order and granting final judgnent in favor of the
state. She said at this point the decision has not yet been
appealed and the tinmeline has run out, although there are
provisions for the court to relax the deadline up to 60 days.
She said there is not any legislative action needed but offered
to answer any questions.

12:49:19 PM

REPRESENTATI VE GRUENBERG related his wunderstanding that the
ultimate result was that the provision by the superior court on
the 20-day cooling off period was subsequently set aside because
the plaintiffs didn't have standing.

M5. CARPENETI clarified that it was vacated as it applied to
ot her superior court judges and officers. Later, the entire
case was dismssed for lack of standing by the defense |awers.
In response to a question, she agreed the provision was deni ed.

REPRESENTATI VE GRUENBERG concl uded then that the only order that
woul d potentially be out there was the 20 day cooling off
peri od.

M5. CARPENETI agreed. She added that other superior courts have
made deci si ons based on chall enges made to the bail revision | aw
and have upheld that |aw, although they may be appealed to the

Court of Appeals. However, at this point other judges have
decided to uphold the bail revision challenges made to them
i ndi vi dual |y.

REPRESENTATI VE CGRUENBERG remarked that it would Ilikely be
premature for the conmttee to take any action.
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MS. CARPENETI concurred, but related the departnment's desire to
informthe legislature since it was a substantial challenge.

12:51: 06 PM

CHAIR GATTO, with respect to vehicle and docunent fees, stated
that the anpunt of paperwork is a quarter of an inch thick, so a

person may not notice the docunent fee. He asked whether the
commttee should determne that the statute of I|imtations
begi ns when a person discovers the illegal fee.

M5. CARPENETI declined to respond. She then referred to a
second lawsuit recently decided, the Anerican Booksellers
Foundation et al v. Daniel Sullivan, in his capacity as attorney
general .

12: 53: 30 PM

V. CARPENETI noted that this involves statute changes
prohibiting the distribution of indecent materials to mnors
under AS 11.61.128. She explained that although the changes
were adopted in Senate Bill 222, a substantial anount of work
was done in its conpanion bill, House Bill 298 in the House
Judiciary Standing Conmttee. She related there are several
ironies since Senate Bill 222 narrowed the scope of the statute
prohibiting the distribution of indecent materials to a mnor.
She explained that the bill prohibited a person over the age of
18 years of age from distributing material that depicts certain
prescri bed conduct, such as sexual penetration, to a person
under 16 or to a person the defendant believes is under 16 years
of age, and the material nust be harnful to mnors. The House
Judiciary Standing Cormittee added the elenent that the state is
required to prove beyond a reasonable doubt to AS 11.61.128,
which is why the work done in the commttee actually narrowed
the effect of the |aw The standard for proving whether the
material is harnful is a three-part definition, which first
requires the state to prove that the average individual applying
contenporary community standards would find the material taken
as a whole, appeals to the prurient interest in sex in persons

under 16 years of age. Second, the state would have to prove
that a reasonable person would find that the naterial taken as a
whol e | acks serious, artistic, literary, educational, political,

or scientific value for persons under 16 years of age. Third

the state would have to prove the material depicts actual or
sinmulated conduct in a way that is patently offensive to the
prevailing standards in the adult comunity with respect to what
is suitable for a person under 16 years of age. She highlighted
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that [the aforenmentioned] elenment was added in the House
Judiciary Standing Conmmittee to what the state is required to
prove when prosecuting a person under this statute.

M5. CARPENETI pointed out several things that were disappointing
in the process. She recalled a representative from the Al aska
Cvil Liberties Union (ACLU gave an opinion that he thought
with the additions nmade in the House Judiciary Standing
Comm ttee t hat t he statute woul d pr obabl y wi t hst and
constitutional nmuster. Anot her di sappointnent was that this
statute was litigated in federal court and the state had asked
the federal district judge to certify the question to the Al aska
Suprene Court asking themto interpret the statute according to
Al aska | aw. Unfortunately, the court declined to take that
guestion, she said.

12:57:12 PM

REPRESENTATI VE CGRUENBERG asked if the federal judge refused to
certify it or did the Al aska Suprene Court refuse to accept the
certification.

M5. CARPENETI responded that the federal judge certified the
guestion and the Alaska Suprene Court refused to address the
matter w thout opinion, which she opined wasn't that unusual.
She said that no rationale was given. The main claim of the
awsuit was that the statute was overbroad, which occurs when it
prohi bits constitutionally protected conduct as well as conduct
that can be legitimately regulated by the state. The claim was
that contenporary comunity standards of the definition of
"harnful to mnors" was overbroad and vague, that there was no
distinction between what mght be harnful to an older mnor
still under the age of 16 as conpared to a younger mnor, that
it was not the least restrictive alternative to regulate this
behavi or and that the cul pable nmental states were unclear and it
was not absolutely clear the defendant nust know the contents of

the material that he/she is distributing. And it wasn't clear
that the defendant knew or was reckless regarding the age of the
recipient of the materials. There was also a claim that the

statute inhibited interstate comerce, which she thought was
unusual .

M5. CARPENETI related that the state's response was that Senate
Bill 222 narrows the focus of AS 11.61.128, the state has a
conpelling interest in the safety of its children, and that the
statute was narrowmy tailored and the least restrictive
alternative under the circunstances since it only restricts
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certain specified inages to be distributed. The departnent felt
the "harnful to mnors" definition that was adopted by the
| egislature net the U S. Suprene Court decisions of MIller and
G nsburg in upholding the definition. The state also argued
that the claim the statutes didn't differentiate between an
ol der group of mnors versus a younger group of mnors was
irrelevant since if it isn't harnful to a certain group of
mnors it would not be found harnful to minors. |In terns of the
Comrerce Clause, the state's argunent was that the state has
jurisdiction to protect its citizens and even if the defendant's
conduct is carried out outside the state, the state still has
jurisdiction if the victimis in Al aska. She pointed out that
is statutory and deci sional |aw.

M5. CARPENETI related the Al aska Suprene Court decided that the
court has a conpelling interest in the safety of its children,
and it upheld the "harnful to mnors" definition finding
indicating the definition does neet the U S. Supreme Court

decision in MIller and G nsburg. However, it ultimately held
that the statute was overbroad and prohibited constitutionally-
protected conduct in addition to conduct not protected. She

said it invalidated the statute not only as the |anguage had
been changed in Senate Bill 222, but as it had been before the
anendnents to the bill. The departnent wll consider its
options, but wll Ilikely suggest changes to the statutes to
address this issue since currently the state cannot enforce the
| aw, she said

M5. CARPENETI, in response to Chair Gatto, answered that the
statute prevented distribution of materials to persons under 16.
One concern raised was that mnors ages 13-14 may have different
interests than mnors ages 7-8. She reiterated that the state's
argunment was that if the nmaterials were not harnful to any group
of mnors it would not be deenmed harnful to any mnors. She
clarified that the Alaska Suprene Court upheld the definition
she believed was added in the House Judiciary Standing Conmttee
requiring that in order for materials to be illegal they had to
be considered harnful to m nors.

REPRESENTATI VE GRUENBERG inquired as to whether the state is
consi dering an appeal .

M5. CARPENETI responded that the Departnment of Law is not
planning to appeal the decision since it does not think its
chances are good to prevail in the Court of Appeals.

1: 03: 19 PM
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REPRESENTATI VE CRUENBERG said he had not considered the court
rule that allows a federal court to refer a question of law to
the Al aska Suprenme Court. Currently, the Al aska Suprene Court
has discretion on whether to accept the referral. He
acknow edged that he has not personally been involved in a case
where that issue arose. However, he questioned whether the
| egislature or perhaps the court's Appellate Rules Advisory
Comm ttee ought to address establishing standards. |In instances
in which the federal court has considered it an inportant enough
guestion to refer to the Al aska Suprene Court, he further
guesti oned whether the court should have conplete discretion on
the referral.

M5. CARPENETI acknow edged that she is not that famliar with
this area of the |aw She indicated a willingness to research
the issue further.

1: 05: 45 PM

M5. CARPENETI then referred to a case that involved a person,
M. Bridge, who was charged and convicted of escape in the
second degree in violation of AS 11.56.310, which prohibits a
person from renmoving hinlherself from a correctional facility
while under official detention. M. Bridge had been charged
with driving with a license suspended, which is a m sdenmeanor.
He was unable to make the bail set by the court and since the
Fai rbanks jail was full he was placed in the Northstar Center,
which is a halfway house or is used to house people in simlar

ci rcunst ances. M. Bridge eventually walked away from the
Nort hstar Center and was charged and convicted of escape in the
second degree. The conviction was appealed to the court of
appeals, which reversed the conviction, finding that the
definition of "correctional center" in law is defined as "a
correctional facility or premses wused for confinenment of
persons under official detention.” She related that although
the term "official detention" is defined in statute very

broadly, the term "confinenment” is not. Although the M. Bridge
was told he was not to leave, the Northstar Center was not
gated, or guarded, and did not have any constraint nechanisnms in

pl ace. Additionally, the staff had been trained to not
i ntervene except to call the police, so his housing at Northstar
Center was not considered constituting confinenent. Thus, the
conviction was reversed. Ms. Carpeneti reported that the

Departnent of Law has appointed a conmttee of prosecutors to
review the <case and nmake recomendations, but hasn't vyet
formul ated any reconmmendati ons yet.
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1: 09: 09 PM

REPRESENTATI VE GRUENBERG, referring to the opinion that was a
2:1 decision, related his understanding the DOL is not appealing
t he deci sion.

M5. CARPENETI answered that the state does not have a right to

appeal . Al t hough the state could petition for review in the
Al aska Suprenme Court, it will not do so.
1: 09: 50 PM

REPRESENTATI VE GRUENBERG suggested that the commttee ask the
attorney general to provide results of its review

REPRESENTATI VE HOLMES concurr ed.

REPRESENTATI VE GRUENBERG then referred to the case Hertz .
Carothers, 225 P.3d 471 (Al aska 2010) |ocated on page 7 of the
Decenber 2010 Report to the Twenty-Seventh Legislature that's
i ncluded in nenbers' packets to. He read:

The state was awarded attorneys' fees after Hertz | ost
a lawsuit against the state. The state attenpted to
execute on Hertz's prisoner trust account and directed
the Alaska State Troopers to serve the wit of
execution on the superintendent of Spring Creek
Correctional Center and the notices of execution on
Hertz. The trooper served all of the paperwork on the
superintendent and did not serve Hertz wth any

paper wor k. Sonetinme later the state faxed copies of
the paperwork to the institution and a guard served
the faxed paperwork on Hertz. Al t hough Hertz

eventually received actual notice of the execution,
t he Al aska Suprenme Court found that Hertz had not been
properly served as required by statute or court rule
and the execution could not proceed.

Hertz v. Carothers, 225 P.3d 571 (Al aska 2010)

Legislative review is recommended to determne if the
| egislature should provide specific guidance and
procedures for service of process on prisoners in
state correctional facilities, or should include
prison guards in the definition of "peace officer"” for
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pur pose of process under Rule 4, Al aska Rules of Cvi
Pr ocedur e.

1:12: 35 PM

CERALD LUCKHAUPT, Assistant Revisor of Statutes, Legislative
Legal Counsel , Legislative Legal and Research Services,
Legislative Affairs Agency (LAA), explained that he wote the
review since he thought the |egislature should consider the
matt er. The court rules that pertain to service of process
don't envision service of process on a prisoner. The
| egislature might wish to address that in order to preclude
simlar situations from arising.

REPRESENTATI VE GRUENBERG concurr ed. He suggested that the
commttee request M. Luckhaupt nake recommendations and to send
the comm ssioner of the Departnment of Corrections a simlar
| etter asking for reconmendations. He further suggested that
the House Judiciary Standing Commttee may wish to introduce a
bill addressing the matter.

1: 14: 08 PM

REPRESENTATI VE LYNN asked what ranmifications broadening the
definition of "peace officer” may have.

CHAIR GATTO responded that the suggestion is to add prison
guards to the definition of "peace officer.”

REPRESENTATI VE LYNN expressed concern that to add prison guards
to the definition of "peace officer" may have ramfications in
ot her circunstances in state | aw.

1:14: 55 PM

REPRESENTATI VE GRUENBERG suggested that instead of changing the
definition of "peace officer" one way to address the issue would
sinply be to clarify that the service of process could be done
by a peace officer or a correctional officer.

CHAIR GATTO acknow edged that if the definition of "peace
officer" was broadened it could affect contract negoti ations.

REPRESENTATI VE GRUENBERG reiterated that the change would only
be made to Rule 4, Al aska Rules of Cvil Procedure.
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MR. LUCKHAUPT clarified that he was not suggesting a broad
change in definition of "peace officer” but instead would be
referring directly to service of process. He clarified that the
definition of "peace officer" for purposes of +the serving
process on a prisoner could include correctional officers or
could refer to them separately.

1:16: 29 PM

MR. LUCKHAUPT referred back to Ms. Carpeneti's remarks and noted
that the case on official detention will be in the oversight
report for the com ng year. He reconmmended review of the case,
noting the discussion in the dissent provi des rel evant

informati on on how the case should have been resolved. He hoped
the commttee could address the case during the upcom ng regular
| egi sl ati ve session.

1:17:59 PM

QUI NLAN STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Department of Administration (DOA), stated, wth
respect to the issue of M. Bridge's ~case, that sone
inconsistencies in the level of crime for escapes exists. He
related that M. Bridge was originally convicted of a "B" felony
for walking away from what was essentially a halfway house.
However, if the behavior had occurred in a courtroomwth public
safety officers present, the offense would have been a "C
felony. He stated that M. Bridge was ultimately convicted of a

m sdeneanor . He suggested that the consistency be addressed
when the legislature reviews the case. He characterized the
di screpancy as a quirk in the current |anguage. In response to

a question, he answered that electronic nonitoring is typically
used for m sdeneanor cases. He elaborated that the |level of the
escape would depend on the circunstances and whether the crine
i ncluded use of a weapon to escape. Again, in this case M.
Bridge had been initially charged with a m sdeneanor, which was
advanced to a "B" felony due to the escape, but if he had been
in court or incarcerated the escape would have been advanced to
a "C' felony.

1: 21: 00 PM

REPRESENTATI VE GRUENBERG suggested that the committee obtain
nore information on the escape statutes for consistency.

MR. LUCKHAUPT agreed to do so.
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REPRESENTATI VE HOLMES recalled M. Carpeneti had a group of
prosecutors reviewing the Bridge case and she hoped that the
public defender would al so be included in the discussion.

M5. CARPENETI, in response to a comment, agreed to include the
public defender in the discussions.

1: 23: 20 PM
ADJ QURNIVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 1:23 p. m
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