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ACTI ON NARRATI VE
8:06: 07 AM

CHAIR CARL GATTO called the House Judiciary Standing Conmittee
neeting to order at 8:06 a.m Representatives Gatto, Lynn,
Keller, Pruitt, and Thonpson were present at the call to order.
Representative Gruenberg arrived as the neeting was in progress.
Representatives Seaton, Saddl er, and Dick were also in
att endance.

Presentation(s): The Legality & Constitutionality of the
Senate's Capital Budget Language
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[ Cont ai ns di scussion of SB 46.]
8: 06: 43 AM

CHAI R GATTO announced that the only order of business would be
the presentation regarding the legality and constitutionality of
t he Senate's capital budget |anguage.

8:09: 33 AM

JOHN J. BURNS, Attorney GCeneral, Departnment of Law (DQL),
related his understanding the |legislature would like to know why
the DOL believes the contingency clause non-severability
| anguage in the version of the capital budget recently
transmtted from the Senate to the House is unconstitutional

He voiced the caveat that until such tinme the |egislature passes
the capital budget any discussion wth respect to the

unconstitutionality of the bill is purely speculative since the
| anguage could change. He stated his responsibility as attorney
general is to uphold the constitution. Thus, politics nmust
always yield to the constitutional provisions and principles
that govern the adm nistration of the state. He said that the
capital budget issue is not about "building a better nouse
trap.” Instead, the issue surrounds the process and the
integrity of adhering to constitutional principles. The

principles of our denocratic form of government are grounded in
the constitution. Thus, the state nust |look to the Al aska State
Constitution to deternmine the issues on which the capital budget
has fl oundered. He offered his belief that the Senate clearly
intended to use the contingency and non-severability |anguage to
constrain the power of the executive branch.

VR. BURNS explained Alaska's Constitution establishes an
appropriation process that consists of four discrete steps.
First, the governor is required to submt a budget to the
| egi slature for consideration. Second, the legislature as a
bi cameral body has the power to pass appropriation bills.
Third, the governor, per the constitution, has line item veto
authority. Finally, the legislature has the power and authority
to override the governor's veto. This process has been in place
since statehood and provides the foundation of the checks and
bal ances that constrain the exercise of power between two co-
equal branches of governnment. He identified Sections 48 and 49,
whi ch were previously Sections 36 and 37 of SB 46 of the capital
budget, as provisions that disrupt the process and upset the
delicate balance of power set forth in Alaska' s constitution.
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He asserted that the contingency and non-severability provisions
in Sections 48 and 49 are unconstitutional, individually and
col l ectively. The power to appropriate noney for a public
purpose is vested in the |legislature. Nonethel ess, the governor
does play a vital role in the appropriation process. The
governor's authority to propose a budget and his power to strike
or reduce appropriation itenms provide a significant and
inmportant part of this process. He further asserted that any
attenpt to disrupt this process violates the balance of power
carefully woven into this process.

MR. BURNS reported the line item veto power has been described
by Professor Richard Briffault, a constitutional scholar quoted
in two prior Al aska Suprenme Court cases, as "the com ng together

of three w despread state constitutional policies: First, the
rejection of legislature '"logrolling,' second, the inposition of
fiscal constraints on the |legislature, and third, t he

strengthening of the governor's roles in budgetary nmatters.”
Al aska's constitutional convention delegates intended to create
a strong executive branch wth a strong control over the purse

strings of the state, he said. The constitution provides the
governor this control, in part, by granting the governor |ine
item veto authority to strike or reduce individual itens in an
appropriation bill. He said it was both |ogical and prudent for
the constitutional delegates to confer this power on the
gover nor. The governor's position is uniquely different than

that of the legislature since the governor has a statew de
constituency as opposed to the legislature, which has discrete
geographic constituenci es. Addi tionally, the governor's
position is obligated with the responsibility to review and
eval uate appropriations on a statew de basis. Therefore, it is
prudent to give the governor the authority to strike or reduce
i ndi vidual appropriation items and to act as a constraint on
excessi ve spending. Nonet hel ess, the constitution mnakes it
clear that the final power and final step in the appropriation
process rests with this body. The legislature has the power to
override the governor's veto.

8:16:11 AM

MR. BURNS turned to the contingencies in SB 46. He stated that
Section 48, the l|inkage clause, seeks to link together what is
now approximtely 20 appropriation itens consisting of 105
separate and distinct projects conprising an estimted $454
mllion in spending. This section would require the enactnent
of all or none of these projects w thout reductions. He advised
that these |inked appropriations constitute approximately 25
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percent of the wunrestricted general funds proposed to be
expended in the Senate's version of the capital budget. He
said, "Section 48 is unconstitutional." It violates Article Il

Section 15 of the constitution in that it deprives the governor
of his <clear authority to reduce or strike individual
appropriation itens. He asked nenbers to consider this
logically, and how it would be if the legislature could |ink one
appropriation itemto another, as in this case approxi mately 20,
or in future cases perhaps linking all transportation projects

or all construction projects, regardless of |ocation. I n doing
so the legislature would effectively elimnate the governor's
constitutional power to strike or reduce individual line itens.
The governor would only have two choices, to reject all or
accept all as a group. He offered that allowing or |inking
appropriations with such contingency |anguage would eviscerate
the line item veto authority vested in the governor by the
constitution. It would enable the legislature by fiat to
circunvent the governor's constitutional authority. Thus, the
| anguage in Section 48 usurps the governor's line item veto
power and upsets the <checks and balances built into the
appropriation process by the constitutional framers, he
concl uded.

MR. BURNS pointed out the proponents of Section 48 of the bil

argue that Ilinking appropriation itens nay be constitutional
because the governor still would retain his right to veto the
entire package of bundled appropriations. He asserted this

argunent is wong for three reasons: First, the plain |anguage
of the constitution affords the governor the authority to strike
or reduce appropriation itens and not bundles of appropriation
i tens. Thus, the language in Section 48 violates Article 1|1,
Section 15 of the constitution because it not only prohibits
striking an item but also elimnates the ability of the governor
to exercise his constitutional right to reduce an item

MR. BURNS conti nued. Secondly, if the legislature could bundle
appropriation itens and require passage of all or none it would
have the authority to "logroll”™ which is to put together a
Christmas tree of itens and inpose an all or nothing rule. The
line itemveto as vested represents one of the basic principles.
He noted that constitutional delegates had the benefits of
numer ous other states when framng Alaska's constitution so it
was able to avoid the m stakes other states nade. He rel ated
that Al aska's constitutional franmers took the best provisions,
whi ch included providing for a strong executive branch from the
standpoint of the line itemveto. Many other states with a line
item veto inserted it later, after their original constitutions
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were formed due to runaway budgets and excessive |legislative
spendi ng.

8:20: 54 AM

CHAIR GATTO asked how many other states have a three-quarter
vote requirement for overriding vetoes.

MR. BURNS deferred to M. Poag and M. Bjorkqui st.

CHAIR GATTO offered his belief it was just a handful. He
related his understanding that Alaska's constitutional framers
went for the strongest possible |anguage. He offered this
requi r enent provi des a good i ndi cation t hat Al aska's

constitutional framers intended to allow the governor and
executive branch a great deal of authority over the budget.

MR. BURNS answered absolutely. He was unsure of the nunbers

but agreed only a few states have a three-quarter vote override
on vetoes. He highlighted the significance of the types of
votes that require a three-fourths vote, such as veto overrides
are which pertain to appropriations issues. This further
indicates the strong desire of the constitutional franmers to
give the executive branch the authority over appropriations and
t he budgetary process, he said.

CHAI R GATTO recalled only one veto override during his nine-year
tenure with the legislature. He characterized the veto override
as a very high hurdle. He reiterated his belief that the
constitutional franmers wanted the executive branch to have a
strong authority.

MR. BURNS added the minutes from the constitutional convention
support that theory. He also noted Representative G uenberg has
prepared a nenorandum that discusses this. He expressed
significant concern over the nost current version of Section 49
of SB 46, which essentially elimnates the ability of the
| egislature to exercise its judgnent in the context of a veto
override. The non-severability provisions basically say that if
the body does not override the veto, then the entire provision
is non-severable and all appropriations fail. He offered his
belief Representative Guenberg's wite-up addresses that issue
admi rably.

REPRESENTATI VE CGRUENBERG recalled either M. Burns or M. Poag

said that Alaska is the only state to have a three-fourths vote
to override a veto.
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8:25:02 AM

CHRI STOPHER POAG, Assistant Attorney General, Labor and State
Affairs Section, Cvil D vision (Juneau), Departnent of Law
(DAL), said he reviewed a law review neno a few years ago that
i ndicated 43 states had adopted a line item veto, and of those

42 states |limt the line item veto to appropriation bills.
Thus, all but one state affirm that the line item veto is
l[imted to appropriation bills. He said that 34 states require

a two-thirds vote to override a veto, whereas the Al aska
| egislature has a two-thirds vote to override an immediate
effective date clause and retroactive provisions. He stressed
that a two-thirds vote is a higher hurdle than a sinple
majority. O the remaining states, other than Al aska, nobst have
a nore diluted override, either a three-fifth or sinple
majority, he said. At the time the article was witten, Al aska
was the only state with a three-fourths veto override. He
related that nenbers' packets include a copy of mnutes of day
49 and day 50 of the Alaska Constitutional Convention. The
del egates held a discussion to anend the three-quarter override

to return to a two-thirds vote. Additionally, they held
di scussions to consider requiring an override by each body
instead of in a joint session. However, the anendnents failed

after heated discussion. The constitutional franers determ ned
that the three-quarter override was necessary in joint session
even though by doing so it would dilute the Senate's power since
the Senate only has 20 nmenbers while the House has 40. He said
the reason for this is clearly stated and he quoted, "W w sh
for our executive branch to have a strong control of the purse
strings.”" He pointed out that quote was picked up by the Al aska
Suprene Court in the Knowles case [Legislative Council .
Know es, 21 P.3d 367 (Al aska 2001)].

MR. POAG said it appears to the DOL that this provision is not
uni que anong states but is a clear indication that Al aska's
constitutional framers nmeant for the line item veto power to be
a strong line item veto power, not a weak or diluted one. He
said Alaska's constitution is unique and has a very powerful
line itemveto

8:27:41 AM
REPRESENTATI VE GRUENBERG asked for the date of the law articl e.

MR. POAG related his understanding that it was in 1993. He
offered to provide a copy to Representative G uenberg.
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REPRESENTATI VE CGRUENBERG said it was remarkable that Alaska is
the only state with a three-fourth veto override and is another
factor that distinguishes Alaska, in the event of |litigation.
He remarked that it is hard to find cases on this kind of issue.

8:28: 43 AM
REPRESENTATI VE KELLER offered his belief that this debate is a

red herring; everyone is fixated on the debate. He offered his
further belief that the budget process is not the place to test

constitutionality. He pointed out as the debate continues
comments have been made that the legislature needs to pass the
bill in order to test its constitutionality, but to his
understanding by definition Article Il, Section 16, disqualifies
the entire debate which 1is germane. It says bills for
appropriation shall be confined to appropriations. He thought

to use this as a test of power seened to be a stretch for him

MR. BURNS referred to Article Il, Section 13, of the Al aska
Constitution in ternms of the confinenment provisions. He said
that represents another basis of support that intrudes upon the
| egi sl ative bodies under Article Il, Section 16, to override the
veto process. He thought the two nobst directly affected by
Sections 48 and 49 are the line item veto, Article Il, Section
15, and the confinenment provisions, Article Il, Section 13.
8:31: 04 AM

REPRESENTATI VE KELLER said it seens that the appropriate way to
address an issue relating to the governor's power would be via
statute. He thought perhaps one germane topic could result in a
resolution. He asked for comments.

MR. BURNS responded that certainly the process by which the

| egislature can use the constitutional | anguage and the
authority vested in the governor's office is wvia a
constitutional anmendnent. That is the appropriate process

rather than through fiat to amend the constitution, which is
what he believed was the attenpt in Sections 48 and 49 of SB 46,
he sai d.

CHAI R GATTO agreed that Al aska has a powerful executive branch

However, the power of the purse is in the |egislature. The
governor can't add to the budget. The governor can deliver an
enormous budget, but the legislature can make its own. He

t hought while the governor and the executive branch have
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t hat
t hat
i f

significant input
He pointed out

governor's budget
surm sed that
si ght
for every dollar spent.

is only as accepted by the |egislature.

the legislature could reject the entire
it so chooses and just wite its own. He
the | egislature has the power and should not |ose

of the legislature's ability and responsibility to account

CHAI R GATTO noted one reason why the |legislature is arguing over

the energy projects being packaged
works to dilute the legislature's ability to account
He commented that

it is spending.
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shoul d j ust
resurface or seek | egal

of

8:34:12 AM

REPRESENTATI VE GRUENBERG
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what
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attorneys
matters.
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However,

vet oed.
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and
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of executive branch
| egi sl ature passes something which is
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matters, is at the
cases since they are the

over these
and many ot her

first toreviewbills for constitutionality, he pointed out.

8:36: 33 AM

VR.

articulated this in
rel ati onshi ps between

| egi sl ature's concerns

1, Section 16, in the
sets a clear process
appropriations, and to

agreenents that

or constitutionally, he
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REPRESENTATI VE GRUENBERG referred to Legislative Council .
Knowl es as a paradi gm As a matter of logic in alnost every
case, a conflict of interest in the attorney general's staff or

the attorneys for the legislative branch arose. He said the
question the attorneys nust ask is whether they represent the
people or the alliance. The 1issue is ever present and

represents an essential question, he remnarked.

8:38:51 AM

MR. BURNS responded he will not hesitate to answer that his
responsibility is first and forenbost to uphold Alaska's
constitution. He clarified that he is not at this neeting to
represent the governor, although he works in that capacity as an
appoi nted attorney general. However, his first and forenost

responsibility, which he believes is clear in the statutes, is
to uphold the constitution and the statutes of this great state.
He concluded that clearly what is at issue is the
constitutionality of Sections 48 and 49 of SB 46.

8:39:49 AM

MR BURNS referred to Section 49, the non-severability or
inseverability section. He said that Section 49 exacerbates the
constitutional violation because it asks the courts to enpower
the legislature to do indirectly what the |egislature cannot
achieve directly. Further, it seeks to achieve through the back
door what the |egislature cannot achieve through the front door.
Section 49 effectively says that if the bill the legislature
proposes through the —contingency 1is invalid by usurping
constitutional provisions, then the court nust invalidate the
entirety of the appropriation. He characterized Section 49 of
SB 46 as a "poison pill." Although there are nunber of cases
and legal treatises that have spent tinme discussing non-
severability and deference provided to a legislature in the
context of non-severability, those cases are inappropriate at
the federal Ilevel since the federal government does not have
line item veto authority. However, the distinction has been
made with respect to state cases in which non-severability has
been evaluated that it 1is unconstitutional when the non-
severability is being applied to eclipse or usurp another body's
authority. He said that is precisely what is being sought to be
achieved here and what makes this non-severability provision
probl ematic and unconstitutional. He reiterated that it
effectively allows the legislature to do indirectly what it
clearly cannot do directly.
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CHAIR GATTQ, for the public's benefit, expl ai ned that

severability in this instance neans if any part of the bill is
determned to be unconstitutional, the bill can be severed and
the remainder of the bill remains |egal. He reiterated that
non-severability nmeans i f one part of t he bill S
unconstitutional, then the whole bill is wunconstitutional. He
likened it to the national health care bill in that if one part
of the bill is found to be unconstitutional, the whole |aw woul d
be found unconstitutional since the health <care bill and
subsequent act do not contain a severability clause. He pointed
out that SB 46, the bill wunder discussion today contains a non-
severability clause so wunfortunately the "whole thing falls
apart." He asked if he was correct.

8:44: 03 AM

MR. BURNS answered absol utely. He noted that Al aska has passed
a statute that presunes severability. The statute says to the
extent a portion of a bill is invalid, the invalid provision is
presunmed to be severed from the remainder of the bill. The

| egi sl ature would not want to enact sonething that was invalid.
The key, however, is to sever sonething and have the remainder
stay in effect. Wiat U S. District Court Judge Vinson, Florida,
found with respect to the Patient Protection and Affordable Care
Act (PPACA) case in his ruling in Florida v. Health and Human
Services was while a nyriad of provisions existed the
requirenent of nmandatory health care was so intricately
intertwned wth the entirety of the bill that it could not be
severed. Addi tionally, because Congress had not included a
severability provision, the court was not able to "tease them
apart”" so the entirety was held to be invalid due to the one
unconstitutional provision. He related that flows nicely into
the context of what the legislature is trying to achieve here.
The Senate, via Section 49, has sought to infuse everything and
say "you can't pull them apart.” However, in reviewing the
provisions in Section 4 of the bill, there is not any way to
construe the projects as intricately intertwined so they cannot
be pulled apart. The prem se on which the Senate has sought to
achieve this is to say the projects fall wunder AS 44.99. 115,
whi ch pertains to energy policy. Thus, since the projects are
all energy related, although the projects are not geographically
connected or interconnected, the projects cannot be pulled apart
or renoved. He offered his belief that a review of the
individual itens reveals that the logic does not flow in the
context of a non-severability provision.
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MR. BURNS concluded the provisions and projects are not so
intricately intertwined to the degree they cannot be separated.
The nost significant issue is raised in the nenorandum from
Representative Guenberg regarding the following tw cases:
State v. A L.I.V.E. Voluntary, 606 P.2d 769 (Al aska 1980) and
Legi sl ative Research Commttee v. Brown, 664 S.W 2d 970, 925

927-28 (Ky. 1984), a Kentucky Suprene Court case. Bot h cases
discuss it is not possible to achieve an unconstitutional

obj ective through judicial fiat. The legislature cannot ask the
court to do sonething it cannot do. However, he related that
deference is given to the legislature in the context of its
drafting of legislation, particularly given the context of non-
severability since it denonstrates the legislature has
considered the matter. He offered his belief that the judiciary
is very unlikely to give such deference to allow a |legislative
body to usurp or eclipse a power that is clearly conferred upon
t he executive branch.

CHAIR GATTO characterized it as "just a second bite of the
apple.”

8:48: 04 AM

REPRESENTATI VE GRUENBERG related a scenario in which [SB 46]
passes in its current form the governor inposes a line item
veto, the court rules and finds two sections [Sections 48 and

49] unconstitutional. He inquired as to whether it would be
necessary to sustain the line item veto, or if the court m ght
remand the case by issuing a sinple declaration of
unconstitutionality. In that instance the legislature could
determ ne whether to allow the line itemveto or redo the entire
bill, in other words, not meke the final decision on whether the
line item veto would stand. He related his understanding that
two different issues exist: first, whether the clauses are
unconstitutional and the second, what result flows from that
deci si on. He said he wasn't entirely certain the court would

reach the second issue, but it may determne the clauses were
unconstitutional and that the remedy is up to the legislature to
decide. He asked if anyone has considered whether this would be
a likely outcone.

8:50: 35 AM

MR. BURNS hesitated to guess what the court mght do. He agreed
the court could do either thing. He offered his belief the
court would first look at Section 48, the contingency | anguage.
He predi cted t he court woul d find t he provi si ons
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unconstitutional and the provisions would be stripped from the
appropriation. Next, he thought the court wll consider the
non-severability provision. He said that courts typically view
provisions in the context of severability and non-severability.
The question is whether the non-severability provision could
essentially be severed fromthe remainder of the bill while the
rest of the bill is kept intact. He anticipated the court would
do just that and find Section 48 wunconstitutional, and would
find the application of Section 49 as the Senate trying to

achi eve the unconstitutional provision. He predicted the court
woul d sever Section 49 from the remminder of the bill and the
appropriation bill would proceed forward with whatever line item
vetoes included. He characterized that approach as "certainly a
heck of a risk"™ because the practical inplications of such
posturing and the concern of going to court is the effect it
woul d have on the projects in the bill. One possible result

woul d be that the court puts everyone back to "square one" which
woul d result in phenonenal delay for the energy projects.

REPRESENTATI VE GRUENBERG argued that sonetines the courts reach
the sane result, not on the basis of severability but rather on
the basis of abstention and comty and refusal to interject

itself into a co-equal branch of governnent. He found that this
issue also leads to further questions. Even if the court
reached the decision M. Burns suggested, the court mght not
direct a renedy based on abstention and comty. Wiile he did

not view any constitutional inpedinment or anything in the bil
that would prevent this from happening, the unfortunate result
could potentially delay projects past the construction season.
He wondered whether the court would enploy comty, which is
respect for the other branch of governnment, or abstention, which
is another way of saying the sane thing, and would reach the
same result of "tossing the ball back"™ to the |egislature.

8:54:57 AM

MR. BURNS acknow edged that is always a distinct possibility,
particularly with co-equal branches of governnent, and poses a
significant risk. He hoped that the court would view this
| anguage as so blatantly unconstitutional as to strip it out and
sever it given the context of Sections 48 and 49. He said his
sense from legal cases and treatises and nost inportantly from
the history of the Al aska Constitutional Convention with regard
to the strong executive branch relative to the line item veto,
the striking or reduction [would cause] the court to find these
sections so unconstitutional as to sever them However, he
reiterated that he cannot predict what the court will do.
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REPRESENTATI VE GRUENBERG offered his hope that was this matter
to be litigated that both sides would address the court
otherwise it could act w thout guidance of either counsel.

MR. BURNS assured the conmttee that the DOL woul d aggressively
articulate its position with the court.

8:57:19 AM

CHAI R GATTO specul ated on a scenario in which the court upheld
Sections 48 and 49. He inquired as to whether it would be
possible for the legislature to pass a one line capital budget
appropriation bill and say, "take it or leave it."

MR. BURNS said the real concern is that once the legislature
starts down that path it is difficult to stop. For instance

there could be a situation in which a contingency clause wth
non-severability |anguage could be used for any of the primry
conponents of the <capital budget, including transportation,
education, or facilities. He recalled a bankruptcy adage, "pigs
get fat, hogs get slaughtered" which was given in the context of
overreaching and prefunding retirenent plans. The court
typically rules that retirement plans are exenpt, but in one
i nstance soneone |oaded it with mllions of dollars. The court
ruled that clearly the intent was to violate the provisions of
I aw. He asked, "Were do you draw the |ine?" In response to
comments, he clarified his point is that typically retirenent
plans aren't available to be attached, but soneone had | oaded

the retirenment so as to eclipse the exenption. He nmade the
anal ogous point that if 105 itens are bundled together, why not
bundl e 250 itens, or the entire bill. He said in Article 13 of

the Alaska State Constitution, the confinenment provision is
clear that there has to be a nexus between the purpose and the
appropriation.

MR. BURNS offered his belief that the whole purpose of giving
t he executive branch strong authority in the constitution in the
context of the line itemveto was to elimnate "logrolling," or
the bundling together of itens, which essentially elimnates the
ability to evaluate into constrai ned, excessive spendi ng.

9:02:19 AM
MR BURNS related that the di scussion has surrounded Article I,

Section 15, of Alaska's constitution with respect the line item
vet o. He asserted that Sections 48 and 49 are also
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unconstitutional wth respect to the issue of Article Il

Section 13, or the confinenent provision. He said that
according to Article Il, Section 13, appropriation bills nmust be
confined to appropriations. The Al aska Suprenme Court has
indicated that the confinenent clause prevents the |legislature
from enacting substantive policy outside of the public eye. I n

interpreting the confinenment clause the Al aska Suprene Court
adopted a five-part assessnent comonly referred to as the
Hanmond t est.

MR. BURNS reported the Hammond test was articulated in the
Knowl es case nentioned by Representative Guenberg in his meno.
He related five tests were in the Hammond test. The contingency
provision and intent |anguage inserted by the Senate in SB 46
failed the Hammond test. He related his understanding that the
Senate based the SB 46 bundling on AS 44.99.115, which is the

state energy policy. He stressed the inportance of AS
44.99. 115, which does not rmandate an energy policy be
inplenmented by linking energy projects or appropriations.

I nstead, AS 44.99.115 encourages state agencies to communicate
with comunities to determne their needs and identify and
devel op cost effective sources of energy. Second, this bill
violates the Hammond test since it |inks appropriations within a
bill, which is not provided for in AS 44.99.115, and in doing so
in this appropriation bill, it effectively anends existing |aw
One of the tests in Hammond explains how noney is to be spent
and this goes beyond the m ninum necessary. Third, linking
appropriations is a direct attenpt to control how nonies are
spent on projects and SB 46 attenpts to administer the program
of expenditures, which again is in violation of the Hammond
test. Fourth, |linking appropriations that bear no direct
relationship to one another is not a condition germane to the
pur pose of the appropriation, which is again one of the Hamond
tests. He concluded these conditions describe the concerns with

SB 46, relative to the confinenent clause. Setting aside all
the legal machinations discussed, from a practical perspective
Sections 48 and 49 bear sone discussion and comment. By

including these provisions, essentially anyone would have the
right to challenge the provisions. The | egislature, especially
in light of Section 49 (b) would have the authority, as well as
i ndividual legislators since it takes away a legislator's right
in the veto override. Additionally, anyone who is upset or
perturbed by the | anguage and the attenpt to usurp the executive
branch's control could effectively disrupt and challenge the
validity of that action via a judicial process. The result is
to cloud the projects such that even if approved, entities may
not be able to receive the appropriated funds. Additionally,
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obtaining financing could prove difficult in light of the cloud
t hat hangs over these projects. Mst inportantly, the state has
a desire to nove the projects forward to conpletion and to help
the econony wthout the necessity to wait for a final court
det erm nation

9:07: 08 AM

REPRESENTATI VE CGRUENBERG di sagreed on the point of the
confi nenent cl ause because he did not see the need to do so. He

said the only sentence in Article Il, Section 13, of the Al aska
constitution that applies is: "Bills for appropriations shal
be confined to appropriations.” He offered his belief that

specifically SB 46 is confined to appropriations. He clarified
that the |anguage does not say one appropriation mnmust have a
relation to another appropriation, but they mnust all be
appropriations. The only itenms that are arguably not
appropriations and are relevant in this case are Sections 48(a)
and 49 of the bill. He indicated these sections provide
instructions on how the appropriations shall be treated by a
potential vetoing authority on the one hand and a potenti al
court on the other. He explained the provisions are necessary,
therefore, to the drafter's opinions to effectuate what the
| egi sl ature wishes to do with respect to those appropriations.

9:08: 51 AM

MR. BURNS concurred that Section 13 does not articul ate anything
beyond what was just quoted. However, he pointed out that the
final determ ner of constitutional issues is the Al aska Suprene
Court. The Al aska Supreme Court in two instances, Hammond and
Know es, clearly articulated what are an appropriation and an
item by listing five criteria, including the m ninum necessary
ger maneness. Notw thstanding what the constitution says,
eval uating the appropriation in the context of that litnus test
of five criteria balances this, because in theory, one could use
| anguage that says this is an appropriation and it is all
necessary. Using the logic of appropriateness of appropriation
anything would be appropriate wunder the confinenent clause.
However, the Al aska Supreme Court has already said that one mnust
consider the content of what is in the appropriation to ensure
that it is truly an appropriation.

REPRESENTATI VE GRUENBERG rel ated his understanding then that M.
Burns is saying the language on its face is not necessarily
unconstitutional, but that applying it in certain cases nmay
vi ol ate the confinenent clause concept.
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MR, BURNS agreed wth that summation and deferred to M.
Bj or kqui st.

9:10:46 AM

CHAIR GATTO referred the Section 13 language in SB 46, which
requires t hat "appropriations shal | be confined to
appropriations.” He asked whether the second plural tends to

mean nore than one appropriation.
9:11:22 AM

BRI AN BJORKQUI ST, Senior Assistant Attorney Ceneral, Labor and
State Affairs Section, Departnment of Law (DOL), responded that
Chair Gatto is correct that bills for appropriation are limted
to appropriations, but he noted nultiple appropriations can be
contained in an appropriation bill, which typically does occur.
Appropriation bills are not |limted to a single subject and
appropriations can occur for nmultiple subjects and types of
appropriation. Thus, so long as the bill is Ilimted to
appropriations it wuld be considered constitutional. He
concluded that is precisely what the constitutional provision is
i ntended to provide. He related the distinction is that while
an appropriation bill is limted to appropriations it cannot
i ncl ude substantive |aw. An appropriation is defined to be an
item designated for a specific purpose with a funding source

Therefore, as long as an appropriation bill is limted to the
definition of an appropriation the bill 1is acceptable. He
identified the confinenment clause violated in SB 46 is due to
the linkage of various appropriations to each other. The

Hanmond test needs to be applied individually on an itemby-item
basis since each item represents an appropriation. He suggested
that an appropriation for one project, such as a transm ssion
line on the Kenai Peninsula, does not have a connection to
anot her project, such as a hydro project in Wstern or Southeast
Al aska. The | anguage goes beyond what is necessary to identify
what the noney is intended to be spent for in that the |anguage
with the appropriation itemitself identifies the sum of noney,
the purpose for which it is directed, and the source of funds.
In the first instance the language is directed to the Intertie,
but there is no connection to the others, he said.

MR. BJORKQUI ST pointed out it's also instructive to consider the
intent |anguage in Section 4 of the current version of SB 46, on
page 98, lines 6-12, since it begins by describing the state
energy policy, but on line 10 it switches to, "Therefore, the
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| egislature intends that the package of appropriations and
projects listed below are all necessary to achieve a statew de
bal ance in addressing the state's diverse energy needs."” He
asserted the language in that sentence creates substantive | aw
That sentence creates a new energy program oOor a new energy

policy and Ilinks all of these appropriations together "to
achieve a statewide balance in addressing the state's diverse
energy needs."” He said this connection of projects creates the

pr obl em He suggested |looking at it from the standpoint of the
criteria that was wused to pick these projects and these
communities which are now part of what is designated as "

necessary to achieve a statew de bal ance.” He further asked
what criteria was used for other projects and comunities not
included in this mx of appropriation. He said that this
linkage of this mx of appropriations represents a policy,
progranmmatic decision being nmade by the |egislature. He
suggested in applying the Hanmmond test that the energy program
itself results in substantive law and this anmends or changes
what is in AS 44.99.115 which is the state's policy that
focuses on hel ping individual conmunities and does not nention a

st atewi de bal ance. He related that the |I|inkage of these
projects, in ternms of the |egislature adm nistering a program of
expenditures, links all of these projects and is adm nistering

all of the energy prograns by linking all of the projects and
appropriations together.

MR. BJORKQUI ST said when considering an appropriation as an
individual itemthat identifies an appropriation, a sum of noney
designated for a specific purpose with a funding source, each
individual item lists the amount of the appropriation, purpose
of the appropriation, and funding source of the appropriation.
Thus, each project and item alone is an appropriation. He
referred to page 98, line 18, of SB 46, noting that the Al aska
I ndustrial Develop & Export Authority (AIDEA) coal to Iliquids

project stands on its own. The Ilanguage is the m ninum
necessary |anguage for the appropriation. He then directed
attention to the next line, which he opined is superfluous to

the first appropriation because it goes beyond the mninmm
necessary | anguage necessary for that particular appropriation
Thus, that too violates the mninmum necessary test of the
Hanmond test. He reiterated that from a practical sense, the
I inkage of the projects creates a problem with respect to the
confinement cl ause.

9:17:45 AM
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CHAI R GATTO expressed concern with the |anguage that says, "to
achieve a bal ance"” since 60 legislators nmust strike a bal ance.
He noted that the word "all" has been used repeatedly. He
offered his belief that the statenent itself is strongly subject
to interpretation so he was unsure if it would be considered
illegal or irresponsible, regardless he found it an unacceptable
justification for reaching a conclusion. Thus, he dismssed the
concl usi on because the justification for it is unreasonable. He
argued that everyone would not agree on the proper bal ance,
which is not possible to find for all Al askans. He asked if the
aforenmentioned is related to the legality or non-legality of
t hat secti on.

9:19: 04 AM

MR, BJORKQUI ST thought his coments directly related to the
confinement <clause in that the energy policy to "identify,
assist with the devel opnent of the npbst cost effective, 1ong
term source of energy for each comunity statewide." This bill

selects all of the projects necessary for a statew de bal ance,
but the selection is not done according to statute since
criteria are not in the statute to identify each and every one
of these projects as affecting a statew de bal ance. He said
that is the reason nentioning the language in SB 46 that refers
to linking projects for a statewide balance, is considered a
substantive deci sion. It is not an appropriation on an
i ndividual itemby-item basis. He said he agreed with Chair
Gatto's assessnent.

CHAI R GATTO pointed out he discussed the differences between
appropriation and allocation. He said an appropriation is a set
anount of noney for projects, but the allocation is for each
one. However, the allocations can be swapped per M. Poag.

MR.  BJORKQUI ST acknow edged statutory provisions allow the
adm nistration to nove noney between allocations of an
appropriation under the Fiscal Procedures Act, an area of |aw
with which M. Poag is nore conversant.

CHAIR GATTO related his understanding that an "itenml could be
defined in several ways, and therefore he expressed interest in
di scussing defining the term "item" He pointed out that in
nmenbers' packets the nmenmo from M. Gardner to Senator French
describes an "item in a manner which he thought was clear.

9:22:43 AM
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MR. BJORKQUI ST acknow edged there are several different ways for
the legislature to choose to nmke an appropriation, however
there are consequences for each. Additionally, wth each of
t hose options, the governor maintains line itemveto power. The
Al aska Suprene Court has found one historical purpose of the
line item veto is to prevent "logrolling," which he opined
happens by linking the projects together in Section 4 of SB 46.
He said that to the extent a project is part of an energy plan

it is an energy plan created in SB 46, which is substantive |aw.
In response to a question, he offered his understanding that the
governor has |ine item veto over an appropriation and
consequences exist to line item veto of an appropriation that
contai ns all ocati ons.

9:24:10 AM

REPRESENTATI VE GRUENBERG nmi ntai ned his dissent with respect to
the confinenent issue. He said that the only constitutional
provision that is relevant is the single sentence in Article I1,
Section 13, which he read, as follows: "Bills for
appropriations shall be <confined to appropriations.” The

af orenenti oned | anguage does not say that the |egislature cannot
tie appropriations together; rather, he opined that it considers
the entire bill. Therefore, as long as the entire bill deals
solely with appropriations, the clear text would seemto sustain
it. He said he understood the Hanmond test, but did not believe
it applied in this particular case because the constitutional
text only considers the bill as a whole. Again, as long as the
bill is an appropriation bill and it doesn't contain other
things, the sentence has been not violated. He ventured his
belief that the discussion on the confinenent clause would
happen if Section 48(a) and Section 49 were not in the bill. He
said if it really was a confinenent issue and those sections
were not in the bill, the DOL would |ikely argue that due to the
intent |anguage the confinenent was violated. He characterized
that by itself as a weak reed to |ean upon. He expressed the
conmittee's concern with the effect of the two clauses, but the
DOL's argunent focuses on a different part of the bill. He
pointed to the intent |anguage on page 98, which he nmaintained
was sinply an expression of legislative intent and is not any

nore binding than a policy statenent. It would be like a
resolution in the sense that it gives a sense of the
| egi sl ature. However, from a constitutional sense, he said he
was unaware it would carry that authority. He also said that

the underpinning of his response is to maintain the conversation
woul dn't be happening today were it not for Section 48(a) and
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Section 49. The DOL's argunent doesn't deal with those sections
and the text of the constitution |ooks at the bill as a whole.

9:27:58 AM

MR, BIJORKQUI ST clarified that he didn't intend for his coments
to be wholly focused on the intent |anguage of Section 4,
however, he did believe the language is instructive as to how a
court would interpret Section 48(a), which links the projects
together. The two must be read in conbination with one another.
Additionally, he thought that Section 49 nust be read in
conbination with the other two sections to understand what is
happening with the bill as a whole. He respectfully disagreed
that the Hammond test isn't instructive as to the constitution
since the Alaska Suprene Court has identified it as the test for
determining the confinenent clause and when it is violated.
Thus, the Alaska Suprene Court has already given instruction,
which identifies that is the test to use to interpret the
constitution confinenent clause.

REPRESENTATI VE LYNN asked M. Burns to provide a copy of his
presentation to the commttee.

MR. BURNS agreed to do so.

9:29: 50 AM

REPRESENTATI VE PRU TT related that the |egislature nust nake an
assunption that any act is automatically constitutional. The

| egislature relies on opposition to prove otherw se, he said.

MR. BURNS acknow edged what he is referring to is considered the
rebuttable presunption, which is the assunption that this body

will do things that are constitutional. However, he noted that
just passing a bill doesn't nmake it constitutional. Thus, wth
respect to Sections 48 and 49 of SB 46, the fact the legislature
passes it, if it does, does not nean that it passes the litnus

test of rebuttable presunption of constitutionality. He related
the presunption is the legislature presunes it is constitutiona

and the court Jlooks to the questions of whether it s
constitutional. Based on the reasons just articulated by the
DOL, he offered his belief that the presunption would be
rebutted very quickly. In response to a question, he responded

that the court is the final determner of constitutionality.

MR. BURNS surmsed that the goal of SB 46 was to usurp or
restrict the powers of the governor, given the concern over the
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line item veto. He said just passing a bill does not pass

constitutional muster until it is challenged in court. Everyone
taking an oath of office has an obligation to wuphold the
constitution. He acknow edged Representati ve Gruenberg

articulated this well when he said that in |large neasure, the
| egislature must police itself since |legislative oversight,
executive oversight, and judicial oversight exist and the hope

and desire is that the legislature will review the bill for
legality and practicality and find the |language in those
sections is inappropriate and will strip it fromthe bill.

CHAI R GATTO said he has a strong appreciation for actions the
Senate took given the use of the term retaliatory veto. He
offered his belief the Senate did not have any recourse but to
seek enough votes for a three-fourth veto override in the event
t he governor exercised the line itemveto. He further said the
commttee has already discussed that an override 1is an
enorrmously high bar. Thus, he related that given the threat of
a veto, the Senate is protecting itself by inserting the
| anguage since this is too inportant to allow the governor to
exerci se what he has already threatened to do.

9:34: 01 AM

MR. BURNS remarked that he has not seen any indication of a
retaliatory veto, but clearly "two wongs never make a right."
The governor has an obligation under Article Il, Section 15 of
Al aska's constitution that he shall return any vetoed bill wth
a statement of his objection to the house of origin. Thus, the
governor would be required to explain the reason for any veto,
which in turn enpowers the legislature to override the veto.
Wien the constitutional founders evaluated the three-fourths
requi rement, significant debate ensued. The founders identified
that they knew it would constrain the |egislative body, but they
want ed checks and bal ances and the power to constrain excessive
spending within the executive branch, subject to the burden of
the three-fourths vote on a veto override. He acknow edged the
clear risk, but offered the delegation considered the risk and
decided that in the context of the public arena a governor nust
justify the decision, which serves as an appropriate check and
bal ance as wel . He clarified that the basis of the objection
plus the Ilegislature's ability to override a veto is the
appropriate check and bal ance.

CHAI R GATTO questioned whether sinply saying that the capita

budget includes a heat punp for a boat house is too expensive
woul d constitute sufficient explanation or justification.
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MR. BURNS agreed it could be a justification for a veto. He
poi nted out that what was described was excessive spending, and
he ventured the governor and the |legislature have the
responsibility to ensure expenditures are in the best interest
of the public. He said to the extent that $150,000 is in the
budget for a heat punp may well be sufficient justification.

9:37:16 AM

REPRESENTATI VE THOWPSON, referring to language in Sections 48
and 49 of SB 46, asked how the |anguage would relate to a third
party litigant that may object to a hydro project. He rel ated
hi s understandi ng and concern that such action could halt all of
t he projects.

MR. BURNS agreed that's a real <concern since anyone could
chal l enge the unconstitutionality of a provision. He related a
scenario in which soneone opposed to the Susitna hydro project
could challenge the unconstitutionality  of Section  48.
Additionally, as discussed by Representative G uenberg s nmeno,
any |egislator whose ability to exercise judgnent has now been
eclipsed by Section 49(b) could also raise a challenge. He said
the practical inplications were that while this my be a
wonder f ul , t heoretical, and academ c i ssue, significant
inplications exist inreality as to these projects.

9:39: 43 AM

REPRESENTATI VE KELLER related his understanding that this is a
policy question first. He recalled the comment that the
judicial review is the final say, but pointed out that in terns
of the sovereignty of what is in the constitution the [fina
say] is had by Al askans. There is an initiative process and
ultimately the final decision rests with the people.

9:42:19 AM

REPRESENTATI VE GRUENBERG said he hoped that the bill would be
resolved and not proceed to court and expressed concern that the

bill would set a precedent. He said he thought the question
would be on a smaller scale as to whether a clause or two
cl auses would be constitutionally pernissible. He related a

scenario in which a dam and intertie are directly related. He
suggested a small clause could be appropriate to link the two.
He asked whether it would be appropriately linked in terns of
the constitution. He referred to the A L.I.V.E. Voluntary v.
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State case, since the nmajority and mnority dissent was exactly

on this point. He explained that the majority, on a 3-2 vote,
said that to tie tw things together the |egislature cannot
i npinge the constitutional right of the governor to sever. It's

not a question of the benefit policy wse, but whether the
| egislature itself could do so, or whether it nust be only the
governor. He asked whether the Al aska constitution would permt
even a "mni tie-together clause."

MR. BURNS offered his belief that there may be situations in
which there is a very close nexus, neeting the Hamond
requi renents, and connectivity in which a |inkage nmakes perfect

sense. Again, it's a balancing of the confinenent provisions
and Article 11, Section 15, of the Alaska State Constitution,
whi ch discusses the ability to line item veto to strike or

reduce. He said it nust be a situation in which there is a very
cl ear nexus between one item and another item such that in
isolation neither item has any val ue. Al t hough there could be
i nstances, they would be rare and would be evaluated on a case-
by-case basis. Wth regard to Representative Keller's coments,
M. Burns noted his agreenent that this is about a process. The
process for appropriation bills is critical since it allows
vetting and all parties to have a say. However, creating
agreenents "behind the doors"” enasculates that type of process.
Again, this is about a process and transparency of governnent
doing things appropriately. The constitution envisions that
transparent process and it is the legislature and the
admnistration's obligation to ensure that happens, he said.

9:48: 00 AM
The conmmttee took an at-ease from9:48 a.m to 9:58 a. m
9:58: 31 AM

DOUG GARDNER, Di rector, Legi sl ative Legal and Resources
Services, Legislative Affairs Agency, began by rem nding nenbers
he has a duty of confidentiality to all 60 legislators and that
the agency is a policy neutral organization. He said although
he agrees with nmuch of the attorney general's conments, he
di sagrees with sone of the anal yses and conclusions. He offered

his belief that another side of the issue exists. However, he
reiterated his role is not to advocate for a specific position
but to answer questions. He agreed wth Representative

Gruenberg's analysis that this case is not a confinenent clause
case. He said he did not think the Hanmond test is violated by
any of the provisions discussed, including Section 4 intent
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| anguage. He also did not think anyone in the room thought that
the intent |anguage and allocations in Section 4 were legally
bi ndi ng. He related that Section 4 |anguage has a stated
pur pose and a funding source has been identified. He reiterated
he did not believe the case was a confinenent clause case.

MR. GARDNER agreed wth both Representative G uenberg and
Attorney General Burns, to the extent that the issue has been
framed as a separation of powers issue. He offered his belief
that this case is a classic separation of powers issue between
the legislature's prerogative to appropriate and the executive
branch's derivative power to strike or reduce appropriations in
the line item veto process. He noted that Pam Finley was
| egi sl ative counsel in Legislative Council v. Knowes, 21 P.3d
367 (Al aska 2001), a confinenment clause case, and therefore he
collaborated with Ms. Finley on drafting the nmenoranduns from
t he agency.

10: 03: 13 AM

MR. GARDNER noted his agreenment with Attorney General Burns that
the two remaining issues are the cross contingencies in Section
48, to which he will refer to as the contingencies, and the non-
severability clause. He then provided an overview reinforcing
that Section 4 deals only with the non-severability clause with
respect to the energy projects. Wth regard to the suggestion
that there is an inbalance in the constitutional franmework
between the |egislative prerogative to appropriate and the nore
limted power of the governor, as described by the Know es case,

to strike or reduce an appropriation. Thus far SB 46
articulates if all the energy projects cannot be funded, then
none of the projects should be funded. He offered his belief

the legislature is "pushing the envelope" on its appropriation
power and SB 46 places a significant burden on the governor,
which may be considered by sone a Draconian result if the
governor were to strike or reduce any of the appropriations in
the bill in Section 4.

MR. GARDNER the related that if an appropriation is contingent
and the governor [uses his veto power], the result of the non-
severability clause is the parties "cone back to zero." One way
to view the situation is that it is indeed a perfect balance
despite the extrene circunstances in which a |arge nunber of

projects are tied together with contingencies. He pointed out
the funding remains for appropriation. Perhaps the franers
realized both parties would still have to work together in sone

way in order to nmove forward. He then recognized the alternate
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view offered by Representative Guenberg that the |egislature
appropriates, the governor uses a line itemveto, and the renedy
is contained in the veto override of Article Il of Al aska's
constitution. Al though there is the possibility that the court
woul d avoid the contingency analysis and thereby not have to
address the contingency, he was unsure how easy it would be for
the court to do so.

10: 08: 18 AM

MR. GARDNER returned to M. Burns' earlier question regarding
whether this could be done "a little bit,"” and offered his
belief that fact patterns do exist [to support doing this "a
little bit"]. For exanple, the Snettisham project consists of
separate itens or allocations within an appropriation for a dam
a power transm ssion line, an undersea cable, and distribution
center. He opined it would be difficult to argue that the
| egi sl ature would want one without the other, so a nexus exists.
Therefore, it would be hard to conceive of a situation in which
the legislature would appropriate funds for the dam and
substation without the cable and it would also be shocking for
the governor to strike one of the itens. He suggested that the
di scussion needs to probe deeper and | ook beyond contingencies
preventing a line item veto, which is difficult given that it's
a political conundrum for which the outcome is unknown. He
highlighted that in the Knowes case the discussion by the
Al aska Suprene Court suggested that contingencies closely
related to the appropriation would be appropriate, while ones
that held less of a nexus or relationship mght not wthstand
scrutiny. He then referred to the Karcher case [Karcher .
Kean, 479 A 2d 403, 412 (New Jersey 1984)] cited by M. Burns in
which there is no question the court observed that nost
| egi sl ative appropriations do have sonme kind of contingency or
ot her reason for them M. Gardner stated he was unaware of any
cases, pr oduced by either party, whi ch i ndicate that
contingencies are a non-starter.

MR. GARDNER explained that the aforenentioned increases the
difficulty in advising the |egislature since sone cases allow a
“little bit" of contingency or suggest some contingencies are
al l owed, although it has not been defined as to how broadly that

coul d occur. He related agreenent with M. Burns that SB 46
represents a broad contingency and may be one of the broader
contingencies that the bodies have had to consider. Thus, it

exposes an argunent of how a wi nd generation project in one part
of the state and an electrical transmission |line in another part
of the state are related and whether enough of a nexus exists.
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He said he was unsure of what action the Alaska Suprene Court

woul d t ake. However, he offered his view, with respect to the
Snettisham project, that one would understand that striking one
el enent would elimnate the whole project. Wth respect to SB

46, the question is whether a governor would really expect that
striking a wind generation project in Wstern Alaska would
elimnate all of the other energy projects in the bill. The
countervailing point would be how the term "nexus" would be
defined and whether it would be a physical nexus such as the
case with the Snettisham project in which the nexus is physical
financial, and functional. He suggested that one result of this
case is that the Al aska Suprene Court would specify for the
| egislature the type and scope of contingencies that would be
al | owabl e. In this case [SB 46], it could be argued that the
nexus is an equitable distribution as one of the bodies has
articulated the projects represent an equitable distribution of
energy projects in a very diverse state. Thus, if the projects
represent an equitable distribution, the question becones
whet her the projects represent enough of a nexus to support a
finding that the contingencies are constitutional and do not
offend the notion of strike or reduce. He offered his belief
that argunents exist on both sides of that issue and it wll be
a very difficult point for the Al aska Supreme Court to decide
In conclusion, M. Gardner said he did not believe that the
confinement clause is a significant issue at this point, and
t herefore he disagreed with the DOL on that point.

10: 15: 06 AM

CHAIR GATTO asked whether the entire capital budget could be
listed as a single project since the projects all represent the
state's infrastructure, in which case the governor could take it
or leave it. He surm sed that everyone could agree with respect
to the Snettisham project that one elenment has no neaning

wi t hout the other conponents. However, the | egislature doesn't
agree that a windmll and building an elenmentary school 800
mles away are connected. He inquired as to whether the term

"nexus" coul d be defined.

MR. GARDNER responded that the agency has suggested sone
elenents in its May 3, 2011, nmenpo to Representative G uenberg

He said he would have a difficult tinme arguing an entire capital
budget had the type of nexus that was appropriate that respected
the governor's executive branch line item veto power and the
| egislature's ability to appropriate and address concerns.

10:17: 41 AM
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MR. GARDNER, in response to a question, pointed out that if the
entire capital budget were considered linked, it would represent

an extreme view and unlikely a court would find it
constitutional. However, a court would likely find that a dam
and a power line were connected in terns of constitutionality.

He offered his belief that "what we're presented wth is
sonmething in the mddle, probably nore towards the upper end and
a little harder to defend.” He indicated that whether the
energy projects represent a fair and equitable distribution is a
qguestion he cannot answer. One of the issues upon which | awers
advise their clients and which he would do, were he asked by
Legislative Council, is that going before the Al aska Suprene
Court over a novel issue of constitutional law may not result in
exactly what was desired and could result in some internediate
position that may change how appropriations are done.
Therefore, the exploration of a novel constitutional issue has
some real consequences for both sides.

CHAIR GATTO asked whether Legislative Council has sonme sort of
superior position with respect to naking determ nations.

MR. GARDNER expl ained that the Legislative Council converts the
| egislature's attorneys into advocates if the council authorizes
the attorneys to represent the legislature. At that point, the
attorneys becone advocates, take a position, and essentially
litigate with the DQOL.

CHAI R GATTO asked how the agency's attorneys can be an advocate
for one body if the two bodies of the | egislature disagree.

MR. GARDNER responded that sonetines the agency hires outside
counsel, though he did not think this would be one of those
situations. He pointed out that his current role is "policy
neutral,” which wuld change iif the Legislative Council
ot herwi se aut hori zed.

10: 20: 56 AM

REPRESENTATI VE GRUENBERG poi nted out that one advantage to this
type of Ilitigation is that it first goes through the Superior
Court and then to the Alaska Suprene Court; the trial courts are
hel pful to the advocates. He said he had not considered the
dimension of tinme. Oten an itemis struck in a line item veto
not because of the nmerits of the project but due to the
inability to afford it all at once. Thus, two things could be
I inked together, but the projects cannot be conpleted all at
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once. He pointed out that the [DOL] attorneys represent the
executive branch but not from the budget perspective. The
governor and the executive branch, he surmsed, wll be
concerned about the cost at that point in time, particularly
because of the anti-lapse statute that gives these projects a
five-year life before the project nmust go through the
reappropriation node. He concluded if that were the basis for a
reduction, or potentially a strike, and the |egislature has tied
projects together in toto it <could cause a constitutional
pr obl em The governor mnust be able to represent the state and
the budget over tine as well as a snapshot in tinme. The
af orenenti oned fact argues strongly for the governor having the
maxi mum flexibility in this area, he said.

REPRESENTATI VE  GRUENBERG surmised that it would not be
beneficial to obtain any |egal opinions since so many vari ables
exi st. | nstead, he hoped the negotiation process would wnd up
elimnating the two clauses since litigation could cause nore
problenms than it would sol ve. He offered his belief that this
hearing is focused only on the constitutional issues. He
t hought this sets a dangerous precedent and this "has got nore
wrinkl es than the rear end of a hippo."

10: 25: 01 AM

MR. GARDNER offered his belief that as the process has ensued
the non-severability has been changed and redrafted and that in
and of itself denonstrates the legislature is just at the
begi nning of a conplex process with permnmutations that have not
been consi der ed. He opined that exploring the constitutiona
i ssues could raise issues not considered. He was unsure of what
action the Al aska Suprene Court would take during litigation.

10: 26: 27 AM

REPRESENTATI VE THOWPSON asked his view on how a third party
litigant could bring the process to a halt.

10: 26: 51 AM

PAM FI NLEY, Revisor of Statutes, Legislative Legal and Research
Services, Legislative Affairs Agency (LAA), explained that if
t he governor does not use his line item veto power or does and
the legislature overrides the veto, then a third party Ilitigant
woul d have nothing to gain by litigating the constitutionality
of SB 46. The courts mght say that the contingency, which
really hasn't been triggered, probably was invalid. She
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expl ained that the non-severability will only take effect if
there is a veto and there isn't an override of the veto, which

may result in many people in court. The fear has been that if
the legislature and the executive branch did not trigger the
non-severability, sonmeone else could use the provision. As

currently witten comng out of the Senate, a third party could
not use it to stop a project such as the Susitna Dam or any
ot her project. However, if the legislature and the executive
branch are in court, probably a third party could al so weigh in.

REPRESENTATI VE THOWMPSON said if future litigation were to take
place, it would not have a backwards effect on other projects
contained in Section 4 of SB 46.

M5. FINLEY related her understanding that if the Susitna Dam
project was challenged on sone other grounds, this bill would
not affect it.

CHAI R GATTO posed a scenario in which project 31 was chall enged
and the Susitna Dam was |listed as project 40, and asked whet her
the 40 projects would then be in linbo waiting for resolution of
proj ect 31.

M5. FINLEY answered yes, noting it would be worse than that
since the possibility of challenge would prevent contractors
from proceeding due to the projects being in |inbo.

CHAI R GATTO understood the contractors' issue, but also wanted
to ascertain whether he understands the |egal issue. He noted
that project 40 is also vulnerable if a lawsuit is filed against
anot her project.

M5. FINLEY agreed, assum ng that the contingency clause has been
triggered and everyone is in court.

10: 30: 06 AM

REPRESENTATI VE THOWPSON, referring to the |anguage with respect
to achieving statewi de balance to address the state's diverse
energy needs, pointed out people in Nulato may not feel the
project is equitable.

MR. GARDNER said he did not nean to suggest that he was
endorsing any of the argunents, but instead was sinply observing
that the |anguage included by the Senate would be one of the
argunent s advanced for the nexus.
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10: 30: 59 AM

MR. GARDNER, referring to the non-severability clause, said
al though it's conceivable that an outcone could occur one way or
the other on the nexus analysis, the case law indicates that the
inclusion of a non-severability clause is an instruction to the
court that says if it doesn't work the way it intended, take it
out. Thus, Section 4 would be deleted. M. Gardner highlighted
that it's difficult to predict how the court would apply a non-
severability analysis in the context of appropriations, given
the two constitutional provisions. He acknow edged issues exi st
and that one can't definitively say the court won't carve out
sone type of separate provision for non-severability clause
enforcenment in the context of appropriations. However, non-
severability clauses get enforced such as what occurred in Brown
[Commin v. Brown, 664 S.W2d 907, 919 (Ky.1984)], although he
acknowl edged the distinctions between the cases. Al t hough he
agreed with M. Poag that those cases are as good as the state
and the constitutional law that's in place, he nmaintained non-
severability clauses tend to get enforced and there isn't any
reason to suspect otherw se. Therefore, if the contingency
clause is found to be unconstitutional, the net result due to
the non-severability clause could be no energy projects, as
outlined in Section 4 of SB 46 as it's currently witten would
go forward.

REPRESENTATI VE GRUENBERG did not recall a non-severability
cl ause ever being included in an appropriation bill. He asked
for clarification.

10: 33: 50 AM

M5. FINLEY responded that she was unsure whether there has never
been one, but she did not recall any. However, there may have
been non-severability clauses in substantive |egislation.

REPRESENTATI VE GRUENBERG asked that this issue be researched
further, and that the result get dissemnated in witing.

MS. FINLEY said one of the problens with the contingency clause
and the non-severability clause is that in this particular case
they wind up in the same place though conceptually they are
quite different. She referred to the Al aska Seafood Marketing
Institute (ASM) appropriation in the Know es case, in which the
| egislature said that the appropriation was contingent on ASM
having no out-of-state enployees above a range of about 21 or
22. The courts ruled that was a violation of the confinenent
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cl ause. The court next needed to determ ne whether to sever the
bad contingency from the appropriation. In other words, the
question becane does ASM get funded despite the confinenent
cl ause viol ation. In Knowl es, the court found the state has a
general presunption of severability and it severed the clause

However, she urged nenbers to consider situations in which the
| egislature does not want to fund a project so it places a
contingency on the funding. Thus, the legislature would place a
non-severability clause to signal to the court the legislative
intent not to fund a project. She reiterated that the concepts
are different and can be different in other situations.

10: 37: 06 AM

REPRESENTATI VE GRUENBERG agreed and added that his question for
research should al so include contingency cl auses.

CHAI R GATTO recalled the Carlson case involving fishing fees for
resi dent and nonresident fishernen.

M5. FINLEY responded the case was not a contingency just a
violation of the constitution. She noted that he is correct
that it is related to the ASM contingency case, but the court
struck down the ASM contingency not for the sanme reason it
struck down the Carlson case just nmentioned. The ASM case was
an attenpt to place substantive law into an appropriation. | f
the legislature wanted to do that, then it needed to pass a |aw
speci fying ASM may not enploy out-of-state enpl oyees, which may
have been unconstitutional. Still, the requirenment should have
been in substantive |aw. In response to whether the state can
insist that an oil conpany have 80 percent Alaska hire, M.
Finley responded that she was not prepared to answer that at the
noment .

10: 39: 45 AM

REPRESENTATI VE KELLER asked when it mght be advantageous for
the legislature to have a case go to the Alaska Suprenme Court.
He inquired as to whether there is any instance in which it
woul d be w se. He thought thoroughly vetting an issue could
| ead to a decision being based on debate and records.

MR. GARDNER said he prefers not to conment on policy. He agreed
that going to court provides an answer to the question asked,
but as Representative Guenberg suggested it may be that the
guestion is fornmulated differently. He suggested that |awers
are generally risk-averse, and prefer to have control of their
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own desti ny. He speculated that nost try to keep their clients
out of court whenever possible. He concluded that it's always
preferable to avoid court and he could not imagine many
situations unless an unresolvable <crisis &existed and a
constitutional matter needed to be unravel ed. However, when
there are other approaches to be taken, |awers would suggest
t hose approaches shoul d be pursued first.

10: 43: 07 AM

REPRESENTATI VE PAUL SEATON commented that the legislature
frequently wuses fair and equitable distribution with various

projects, including schools. He pointed out that wunder the
| atest version of SB 46 many things have been noved from the
“itenm colum to the "allocation" colum. He then related his

understanding that for allocations, the agency, with the consent
of the Ofice of Mnagenent & Budget (OVB), can nove those
appropriations; that is change the nunbers.

M5. FINLEY posed an exanple in which there were three bridges,
one of which costs a little nore and one of which costs a little
|l ess; the point of the allocation is for the legislature to
essentially allow the executive branch to nove the funding with
the OWB' s approval. She said she has serious doubts that the
executive branch could decide to build one of the three bridges,
but not the other two since it would likely be a violation of

the appropriation power. However, that issue hasn't been
litigated. The legislature, she said, lists the bridges because
it wants them built. If the executive branch ignored the

allocations and decided to only build one bridge, t he
| egi slature woul d stop doing allocations, she predicted.

CHAI R GATTO suggested it would be reasonable to say the bridge
over the Yukon River is necessary to carry heavy pipe, and
therefore take additional funding from bridges two and three and
put it toward bridge one.

MS. FINLEY responded she was unsure of how that action would be
viewed by either the court or the Ilegislature. However, she
acknow edged sore fundi ng coul d be noved.

CHAIR GATTO inquired as to whether sonme noney or a little noney
could be noved, which he interpreted as the item project having
been over funded.

M5. FINLEY explained that allocations are used because the
anount needed is not a certain anmount, but only an approximte
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anount . Thus, the actual costs for construction nay come in
over or under the projected cost, which is why adjustnents are
al | oned. In response to a further question, she clarified that
the bill contains allocations in Section 4 as well as
appropriations and sone itenms, such as the large hydroelectric
projects, only are appropriations.

10: 47: 25 AM

CHAI R GATTO noted that the cover letter indicates the projects
are listed as allocations and the proposed committee substitute
nodi fies the intent |anguage. He opined that was a significant
change.

10: 48: 00 AM

REPRESENTATI VE SEATON related his wunderstanding that when it
went from Version B to Version S, the itens were changed to
al | ocati ons. He questioned whether wusing "allocations" gives
the executive branch the legislature's authority to appropriate
by allowing the executive branch to change the anount the
| egi sl ature appropri ated.

M5. FINLEY answered yes; allocations give nore power to the
executive branch in ternms of where the funds are spent. If the
| egi slature wants funds only to be spent on a specific project
such as project "x" it needs to appropriate to project "Xx. In
instances in which the legislature is willing to allow novenent
of funds, the legislature sets an appropriation plus an
all ocation for that appropriation. Hi storically, the governor
has used a line item veto on allocations and changed the anount
of the appropriation up above.

CHAI R GATTO asked if an appropriation is allocated as 50 percent
to each of two projects, but the governor noves it to 60 percent
[for one project] and 40 percent [for another project], he/she
has essentially vetoed an all ocati on.

MS. FINLEY said that is the reason she was reluctant to agree
that all the funding could be noved since it essentially would
underm ne the legislature's allocation power. The lawis as yet
uncertain about this, she noted.

10: 51: 38 AM

MR. GARDNER, in response to Representative Seaton's question
regarding the power given to the governor, referred to page 99
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of the bill. For exanple, the $16, 333,000 appropriation for the
Al aska Energy Authority has been broken down into the follow ng
allocations: $1 mllion for the Alaska Energy Plan, $5 nillion
for bulk fuel upgrades, $330,000 for electrical energencies, and
$10 mllion for the Rural Power System |If the governor decided
to line item veto the $1 mllion for the Al aska Energy Plan
all ocation, the governor's practice has been to go to the main
appropriation and reduce it to $15, 333, 000. He characterized
the practice as a mutual respect between the line item veto and
the legislature being willing to give enough flexibility to put
things into an allocation. He said there has not been a net
result in which other projects have been increased within a
category of appropriation.

10: 53: 16 AM

REPRESENTATI VE GRUENBERG pointed out that there is an Al aska
Suprene Court case that requires the governor to reduce the full
amount because the effect would be to increase the remaining
i tens.

CHAIR GATTO acknow edged that the funding would drift up to
anot her item

M5. FINLEY concluded that noving the funding without a veto
m ght be an illegal use of the appropriation.

CHAIR GATTO and REPRESENTATI VE  GRUENBERG offered their
understanding that such a scenario would be an illegal use of
t he veto.

10: 54: 34 AM

REPRESENTATI VE GRUENBERG asked where the term allocation is
defi ned.

MS. FINLEY answered that the term is not defined, but instead

used in the Executive Budget Act. The Act says specifically
that noney cannot be transferred between appropriations but can
be transferred between allocations. In further response to

Representative Guenberg, she acknow edged that conceivably
there could be a constitutional issue with a del egation issue.
#

10: 57: 16 AM
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ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 10:57 a.m
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