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W TNESS REG STER

KATI E KOESTER, St af f

Representative Paul Seaton

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 224 on behalf of the sponsor,
Represent ati ve Seat on

ANDREA FENAUGHTY, Ph.D., Deputy Chi ef

Chroni c Di sease Prevention and Health Pronotion

Di vision of Public Health

Departnent of Health and Social Services (DHSS)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of HB 224, provided
coments, expressed support, and suggested a change to the bill.

SENATOR KEVI N MEYER

HOUSE JUD COW TTEE - 3- April 13, 2011



Al aska State Legislature
Juneau, Al aska
POSI TI ON STATEMENT:  Sponsor of SB 15.

CHRI STI NE MARASI GAN, St aff

Senat or Kevin Meyer

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Assisted with the presentation of SB 15 on
behal f of the sponsor, Senator Meyer.

ANNA SAPPAH, Executive Director

Al aska Addi ction Professionals Association;
Beneficiary Menber

Advi sory Board on Al coholismand Drug Abuse

Di vi sion of Behavioral Health (DBH)

Departnent of Health and Social Services (DHSS)
Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of SB 15.

DOUGLAS MOODY, Deputy Public Defender

Crimnal Division

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

POSI TI ON  STATEMENT: During discussion of SB 15, expressed
concerns and responded to questi ons.

ESTHER TEMPEL, Staff

Senator Lesil MGQuire

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Presented SB 78 on behalf of the sponsor by
request, Senator MQuire.

RI CHARD M ROSSTON, Attorney at Law

Dorsey & Witney LLP

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 78.

SILVI A VI LLAM DES, Director

Anchorage Cabaret, Hotel, Restaurant & Retailers Association
(Anchor age CHARR)

Anchor age, Al aska
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PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 78.

BOB KLEI'N, Chairman

Al cohol i c Beverage Control Board ("ABC Board")

Departnent of Public Safety (DPS)

Menber

Board of Directors

Al aska Cabaret, Hotel, Restaurant and Retailer's Association,
Inc. (Al aska CHARR)

Director

Sal es and Marketing (ph)

Brown Jug

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments and responded to a
guestion during discussion of SB 78.

J. RANDALL CALL, GCeneral Counsel

Al yeska Resort;

Pr esi dent

Al yeska Resort Devel opnent L.L.C.

(No address provi ded)

PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 78.

ACTI ON NARRATI VE
1:17: 39 PM

CHAIR CARL GATTO called the House Judiciary Standing Commttee
nmeeting to order at 1:17 p.m Representatives Gatto, Keller,
Pruitt, Thonpson, G uenberg, and Hol nes were present at the call
to order. Representative Lynn arrived as the neeting was in
pr ogr ess.

HB 224 - SALES OF NI COTI NE PRODUCTS TO M NOR

1:17: 55 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO 224, "An Act relating to the prohibition of
selling or giving tobacco or a product containing nicotine to a
m nor unl ess prescribed by a |icensed physician."

REPRESENTATI VE THOVPSON noved to adopt the proposed commttee
substitute (CS) for HB 224, Version 27-LS0466\1, Gardner,
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4/ 11/ 11, as the working docunent. There being no objection,
Version | was before the commttee.

1:19: 29 PM

KATI E KCESTER, Staff, Representative Paul Seaton, Alaska State
Legislature, on behalf of the sponsor, Representative Seaton,
expl ai ned that HB 224 would nmake it a violation - punishable by
a fine of [not less than $300] - to sell or give a product
containing nicotine to a [person under 19 years of age]. New
products that contain nicotine - many |ooking |ike candy, breath
mnts, gum toothpicks, hand w pes, or water - are now being
mar keted but aren't being regulated |ike other tobacco products.
Nor are these new products intended or nmarketed as tobacco-
cessation products, which are regulated by the U S. Food and
Drug Adm nistration (FDA). In order to address the issue of
yout h under 19 years of age using tobacco-cessation products to
help them quit snoking, HB 224 contains an exenption for
nicotine products marketed and regulated as tobacco-cessation
products that are prescribed by a health care professional, or
that are provided to the youth by his/her parent or |egal
guar di an. She nentioned that Version | uses the term "health
care professional", rather than the term "physician", in order
to address situations involving rural areas of the state, where
physi cians aren't always avail abl e.

M5. KOESTER noted that HB 224 uses an age threshold of 19, which
is the sanme age threshold provided for in the statutes
pertaining to tobacco. However, the Departnment of Health and
Social Services (DHSS) would prefer that the bill's age
threshold be changed to 18 so that when soneone who is 18 years
of age calls the DHSS s tobacco-cessation helpline, the DHSS
would still be able to provide himher wth tobacco-cessation
pr oduct s. Ms. Koester nentioned that the sponsor would be
anenable to such a change. She then went on to explain that
Version | is proposing to address [non-cessation-related]
ni coti ne-containing products by adding a new section 109 to AS
11.76, whereas the original version of the bill proposed to
sinply add references to products containing nicotine to
existing AS 11.76.100. The original bill's approach was
probl ematic, however, because AS 11.76.100 is referenced in the
statutes addressing violations of and penalties associated wth
Al aska's tobacco laws as they relate to |icensed vendors of
t obacco products.

V. KCESTER ment i oned t hat menber s’ packet s i ncl ude
docunentation regarding the toxicity of nicotine when used by
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children; incidents requiring the hospitalization of children
who wused nicotine products; and the availability of such
products, including information indicating that the packagi ng of
such products so closely resenbles that of candy, breath mnts,
gum toothpicks, hand w pes, or water that they pose a real
hazard to children. Also included is information indicating
that at |east one tobacco manufacturer has relayed that it has
no intention of marketing such products for tobacco-cessation
pur poses. Again, such products are not currently regul ated, and
HB 244 is intended to stop their potential for abuse by
children, thereby addressing the sponsor's concern.

1:25:22 PM

CHAI R GATTO observed that nenbers' packets include a picture of
some of those nicotine-containing products, illustrating how
closely their packagi ng resenbles that of benign products.

M5. KCESTER, in response to questions and coments, reiterated
t hat currently these nicotine-containing products aren't

regulated at all in Alaska - anyone of any age can buy them
concurred that under HB 224, violations would only warrant a
nonetary fine; mentioned that the bill also has a referral to

the House Finance Committee; and relayed that the sponsor is
very concerned about ensuring that children addicted to nicotine
or tobacco can still access the resources they need in order to
help them quit, and would therefore be anenable to altering the
bill to that effect.

REPRESENTATI VE  KELLER, to address the sponsor's concern,
suggested changi ng proposed AS 11.76.109(b) such that after the
wor ds, "approved purposes;” the word, "and" be replaced with the
word, "or".

M5. KOESTER pointed out that such a change would result in a
parent or legal guardian being able to give his/her child
ni coti ne-containing products that aren't intended for tobacco-
cessation. As currently witten, proposed AS 11.76.109(hb)
al ready provides an exenption for tobacco-cessation products,
whi ch, again, are regulated by the FDA

1: 29: 46 PM
ANDREA  FENAUGHTY, Ph. D. Deputy  Chi ef, Chroni c D sease
Prevention and Health Pronpbtion, Division of Public Health,

Departnment of Health and Social Services (DHSS), referring to
the DHSS s tobacco-cessation hel pline, explained that currently,
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peopl e ages 18 and ol der who call the helpline are provided with

t obacco- cessati on products. As currently witten, however,
HB 224 would prevent the DHSS s from providi ng tobacco-cessation
products to anyone who is 18 years of age. Furthernore, the

Health |Insurance Portability and Accountability Act (H PAA
prevents the DHSS from providing such products to the parent or
legal guardian of a person 18 vyears of age or ol der.
Nonet hel ess, the DHSS is in support of HB 224 and is working
wth the sponsor to address this issue of 18-year-olds seeking
t obacco-cessati on products, perhaps by changing the age
threshold from 19 to 18. In response to questions, she
indicated that the DHSS is suggesting that the age threshold in
proposed AS 11.76.109(b) be changed to 18.

1:32:10 PM

REPRESENTATIVE HOLMES nmade a notion to adopt Conceptual
Amendrent 1, to delete the term "19" on page 1, line 13, and
page 2, line 6, and replace it with the term "18". There being
no objection, Conceptual Amendnent 1 was adopt ed.

CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on HB 224.

REPRESENTATI VE HOLMES char acterized HB 224 as a good bill.
1:33: 23 PM

REPRESENTATI VE THOVWPSON noved to report the proposed CS for
HB 224, Version 27-LS0466\1, Gardner, 4/11/11, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanying zero fiscal notes. There being no objection,
CSHB 224(JUD) was reported from the House Judiciary Standing
Comm ttee.

The conmttee took an at-ease from1:34 p.m to 1:36 p. m

SB 15 - SEX OFFENDER/ UNDERAGE ALCCOHOL OFFENSE

1:36: 32 PM

CHAI R GATTO announced that the next order of business would be
CS FOR SENATE BILL NO. 15(JUD), "An Act relating to penalties
for certain alcohol offenses involving persons under 21 years of
age commtted by certain sex offenders or child kidnappers."

1: 36: 53 PM
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SENATOR KEVIN MEYER, Alaska State Legislature, sponsor,
expl ained that SB 15 would increase the penalties for the crines
of providing alcohol to a mnor when the offense is commtted by
a person who is required to register as a sex offender or a
child ki dnapper. Under SB 15, if the underlying offense is [a
vi ol ati on, the aggravated penalty wwuld be a <class B
m sdeneanor; if the underlying offense is a class A m sdeneanor,
the aggravated penalty would be a class C felony; and if the
underlying offense is a class C felony, the aggravated penalty
woul d be a class B felony. The specific crines that could be so

aggravated under SB 15 are: AS 04.16.051 - Furnishing or
delivery of alcoholic beverages to persons under the age of 21;
AS 04.16.055 - Room rental for purposes of consum ng alcoholic
beverages; and AS 04.16.057 - Permitting mnor to illegally
possess liquor in dwelling.] There is a strong correlation
bet ween al cohol use and sexual assault, and the intent of the
bill is to stop those who use alcohol in order to facilitate
their sexual abuse of a mnor crines. In conclusion, he

mentioned that SB 15 passed the Senate unaninously and has
attached fiscal notes.

1: 39:46 PM

CHRI STI NE MARASI GAN, Staff, Senator Kevin Meyer, Alaska State
Legi slature, on behalf of the sponsor, Senator Meyer, and in
response to a comrent, clarified that nenbers' packets should
now contain two indetermnate fiscal notes, one from the
Departnment of Law (DOL) and one from the Departnent of
Corrections (DQC).

SENATOR MEYER added that in its initial fiscal not e
cal cul ations, the DOC had used historical conviction averages,
but when it was pointed out in the Senate Finance Conmttee that
it's not possible to estimate how nmany new convictions passage
of SB 15 would result in, the DOC replaced its prior fiscal
notes with an indeterm nate fiscal note.

1:43: 05 PM

ANNA SAPPAH, Executive Director, Al aska Addiction Professionals
Associ ation; Beneficiary Menber, Advisory Board on Al coholism
and Drug Abuse, Division of Behavioral Health (DBH), Departnent
of Health and Social Services (DHSS), after nmentioning that in
addition to being in long-term recovery from substance abuse,
she is a survi vor of sever al al cohol -rel at ed sexual
assaul t/ abuse crines, relayed that she is speaking in support of
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SB 15. It is inportant to acknow edge the potential for sexua

abuse that arises when adults furnish al cohol and/or other drugs
to mnors, she opined, because this behavior enables sex
of fenders and other predators to victimze mnors who becone
judgmental ly inpaired while under the influence. Predators that
provi de any m nd- or nood-altering substance to mnors should be
puni shed for doing so. The pain of living with having been
sexual |y abused can be devastating to children. In concl usion

she asked the commttee to support SB 15 so as to give
communities another tool wth which to pronote justice when
dealing with predators who would use any neans available to
victimze Al aska's children

1:44: 45 PM

DOUGLAS  MOODY, Deputy Public Defender, Crim nal Di vi si on

Central Ofice, Public Defender Agency (PDA), Departnent of
Adm nistration (DOA), in response to a query, indicated that the
only concern the PDA has is that SB 15 m ght be applied to those
who aren't the intended targets of the bill.

M5. MARASI GAN pointed out, though, that the bill specifies that
the proposed increased penalties apply to people who are
required to register as a sex offender or as a child kidnapper.
In other words, SB 15 only applies to persons who have already
been convicted of such crines. Provi di ng al cohol or drugs to a
mnor can |eave himher ripe for being sexually abused.
Furthernore, statistics indicate that from 2006 to 2007, over
half of all sexual assaults occurring in Anchorage involved
al cohol, and one-third involved victinms under the age of 19.
These statistics highlight the need for another tool to help
keep such predators away from Al aska's children. |In response to
comments and questions, she clarified that the bill would only
apply to registered sex offenders or registered child kidnappers
who violate either AS 04.16.051, AS 04.16.055, or AS 04.16. 057,
and remarked that the bill is intended to address predators who
use al cohol as a groom ng tool.

MR. MOODY, in response to questions and comments, offered his
understanding that the bill itself would not inpact any already-
established penalty that could be inposed for violating
conditions of probation/parole, and that any such penalty would
have to be inposed consecutively.

[ Menber s t hen briefly di scussed aspects of exi sting
AS 04.16.051. ]
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M5. MARASI GAN, in response to comrents and questions regarding
whether to either expand or |imt who the bill would apply to,
noted that those issues were discussed in the Senate Judiciary
Standing Conmittee, and explained that via SB 15 as currently
witten, the sponsor is attenpting to address the behavior of
those who are already known to be predators because they have to
register as such; wunder the bill, the proposed increased
penalties could be applied before another sexual abuse of a
m nor crinme takes place.

2:07:28 PM

REPRESENTATI VE KELLER, referring to the DOCs [initial but
replaced] fiscal note, indicated favor wth the SB 15's
pr oposal .

CHAI R GATTO observed that the court-decision notes pertaining to
AS 04.16.051 nention the issue of double jeopardy, and surm sed
that there are probably going to be instances wherein certain
charges get nerged.

CHAI R GATTO then rel ayed that CSSB 15(JUD) woul d be held over.

SB 78 - LIABILITY RELATED TO ALCOHOL

2:10:29 PM

CHAI R GATTO announced that the final order of business would be
CS FOR SENATE BILL NO 78(JUD), "An Act relating to liability of
certain limted liability organizations holding |iquor I|icenses;
and relating to accidents involving the vehicle of a person
under the influence of al coholic beverages."”

2:11: 40 PM

ESTHER TEMPEL, Staff, Senator Lesil MGuire, Al aska State
Legislature, on behalf of Senator MQ@iire, the sponsor by

request, explained that in order to provide the sanme limted
liability to limted liability conpanies (LLCs) that hold a
liquor license [as is currently provided to corporations that
hold a Iliquor license], Section 1 of SB 78 would add to
AS 04. 21. 035 specific ref erences to l[imted lTability

partnerships (LLPs) and foreign LLPs and to the partners of such
LLPs, and would delete the reference to AS 10.50, which
addresses LLCs specifically. Section 2 of the bill, by adding a
new section 315 to AS 09.65, would limt the liability of
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taxi/linmousine drivers who get in an accident while driving an
i nt oxi cated person's vehicle froma |icensed premn se.

M5. TEMPEL indicated that these days, LLCs are often used as
alternatives to «corporations, but the statutes related to
al coholic beverages don't currently provide the nenbers of an
LLC with the sane protection against liability as is provided to

the owners of a corporation. Wth regard to limting the
ltability of taxi/linmousine drivers who drive an intoxicated
person's vehicle from a |icensed premse, the initial

| egislation authorizing this liability-limtation passed in 2004
and included a sunset date of 2007, which was subsequently
over | ooked. Section 2 of the bill contains |anguage simlar to
that of the initial, authorizing |egislation, which was intended
to provide a deterrent to driving under the influence (DU), and
woul d give taxi/linmousine conpanies - except in the case of
reckl essness, gross negligence, or intentional msconduct - sone
legal immunity in the event that an accident occurs while the
taxi/linmousine driver is driving the inebriated person's car.

2:15:14 PM

MS. TEMPEL indicated that w thout passage of SB 78, a lot of the
transportation conpanies [that had been participating in a
program established after passage of the initial |legislation
aren't going to participate anynore] due to concerns about

liability. In response to a question, she nentioned that
Section 2's proposed AS 09.65.315(d) specifies what constitutes
consent by a notor vehicle owner. She surm sed, therefore, that

if a person has his/her car keys taken away because he/she has
had too much to drink, that that in itself would constitute
consent under the bill.

REPRESENTATI VE GRUENBERG questi oned whether Section 1's proposed
changes are necessary.

M5. TEMPEL offered her understanding that |iquor |icenses aren't
generally held by LLPs, and that w thout passage of Section 1,
in order to ensure that there is a limtation on its liability,
an LLC that wishes to hold a liquor license nust first create a
shel | corporation for that specific purpose.

2:22:53 PM
RICHARD M ROSSTON, Attorney at Law, Dorsey & Witney LLP

concurred that LLPs aren't generally fornmed for the purpose of
holding a liquor license; ventured that the proposed changes to
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AS 04.21.035 are necessary in order to provide LLCs that hold a
liquor license with the sane limted liability as is currently
provided to corporations that hold a |liquor Ilicense; and
surm sed that back when the aforementioned initial |egislation
was enacted, it wasn't widely knowmn that in the business world,
LLCs are treated nore |ike corporations than partnerships, and
so Section 1 of SB 78 is nerely proposing to correct the initial

legislation's error in not also providing simlar I|imted
l[tability for LLCs. Under current law, LLCs that wish to hold a
liquor license and still have limted liability nust form a

separate corporation, and this has proven to be inefficient and
cumnber sone.

2:26: 39 PM

SILVIA  VILLAM DES, Director, Anchor age Cabar et , Hot el

Restaurant & Retailers Association (Anchorage CHARR), nentioned
that she would be addressing Section 2 of SB 78, the proposed
[imt on liability for taxi/linmousine drivers who get in an
accident while driving an intoxicated person's vehicle from a
licensed premse. She then referred to and provided information
about a program started after passage of the initial |egislation
- the "Of the Road" program in which an inebriated person at a
participating establishnment can request a free ride hone and

have his/her vehicle driven hone as well - and indicated favor
with having the Ilimtation on liability for taxi/linousine
drivers reinstated in statute. In conclusion, she nentioned

that a survey conducted in 2002-2003 indicated that for a
variety of reasons, the majority of patrons were very reluctant
to | eave their vehicles at a licensed prem se overnight, thereby
illustrating the need for legislation such as SB 78, passage of
whi ch woul d encourage participation by liquor-license holders in
t he af orenmenti oned program

2:28:30 PM

BOB KLEIN, Chairnman, Alcoholic Beverage Control Board ("ABC
Board"), Department of Public Safety (DPS); Menber, Board of
Directors, Al aska Cabaret, Hotel, Restaurant and Retailer's
Association, Inc. (Alaska CHARR); Director, Sales and Marketing
(ph), Brown Jug, ventured that SB 78 is intended to fix the
problem that resulted from the initial, authorizing |egislation
having contained a sunset provision that was subsequently
over | ooked. He characterized the aforenentioned "Of the Road"
program as a wonderful program noting that it's nationally
recogni zed and has done well in the cities that have used it.
In response to a question, he clarified that because no one

HOUSE JUD COW TTEE -13- April 13, 2011



realized at the time that the initial, authorizing |legislation
had sunset, many participating establishnments sinply kept using
the program and so now entities have been scranbling to find
adequate insurance, which is very expensive. On the issue of
LLCs and AS 04.21.35, M. Klein relayed that he concurs with M.
Rosston's summation, adding his belief that wth the initial,

authorizing legislation, it was no one's intention to renove
"corporate-type protections" [from LLCs that hold a I|iquor
license]. In conclusion, he encouraged passage of SB 78.

2:31:45 PM

J. RANDALL CALL, GCeneral Counsel, Alyeska Resort; President,
Al yeska Resort Developnent L.L.C., offering sone of Alyeska

Resort's acquisition history - as it related to LLGs,
corporations, and liability - as an exanple of the problem
warranting the changes proposed by Section 1, indicated that

passage of SB 78 is inportant for encouraging out-of-state
investors to participate in Al aska' s business opportunities.

CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on SB 78.

REPRESENTATI VE THOMPSON obser ved: "The language in Senate
Bill 78 does not prohibit or |imt an injured driver or
passenger ... from pursuing damages from any other autonobile

policy which may be available to them under the uninsured or
underinsured policy coverage under normal procedures of stacking
aut onobi | e i nsurance under AS 28.22.221."

M5. TEMPLE and REPRESENTATI VE GRUENBERG concurr ed.

2:35:38 PM

REPRESENTATI VE THOWPSON noved to report CSSB 78(JUD) out of
conmmttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSSB 78(JUD) was
reported fromthe House Judiciary Standing Comrttee.

2:37:32 PM

ADJ QURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:37 p. m

HOUSE JUD COW TTEE -14- April 13, 2011



