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01/18/ 11 (H READ THE FI RST TI ME - REFERRALS

01/18/ 11 (H TRA, JUD, FIN

02/ 15/ 11 (H) TRA AT 1: 00 PM CAPI TOL 17

02/ 15/ 11 (H Heard & Held

02/ 15/ 11 (H M NUTE( TRA)

02/ 17/ 11 (H) TRA AT 1: 00 PM CAPI TOL 17

02/ 17/ 11 (H Heard & Held

02/17/ 11 (H M NUTE( TRA)

02/ 24/ 11 (H) TRA AT 1: 00 PM CAPI TOL 17

02/ 24/ 11 (H <Bi ||l Hearing Cancel ed>

03/ 08/ 11 (H TRA AT 1: 00 PM CAPI TOL 17

03/ 08/ 11 (H Moved CSHIR 4(TRA) Qut of Committee

03/ 08/ 11 (H M NUTE( TRA)

03/ 09/ 11 (H) TRA RPT CS(TRA) 6DP 1NR

03/ 09/ 11 (H DP:  JOHNSON, FEI GE, PRUI TT, MUNQZ,
PETERSEN, P. W LSON

03/ 09/ 11 (H) NR: GRUENBERG

03/ 25/ 11 (H JUD AT 1:00 PM CAPI TOL 120

03/ 25/ 11 (H Heard & Held

03/ 25/ 11 (H M NUTE( JUD)

04/ 08/ 11 (H JUD AT 1:00 PM CAPI TOL 120

04/ 08/ 11 (H -- Rescheduled to 4/9/11 @12:30 pm --

04/ 09/ 11 (H JUD AT 12:30 AM CAPI TOL 120

BILL: HB 215
SHORT TI TLE: JUDI Cl AL REVI EW OF PI PELI NE PRQJECT/ ROW
SPONSOR( S) : REPRESENTATI VE(S) CHENAULT

03/ 29/ 11 (H READ THE FI RST TI ME - REFERRALS

03/ 29/ 11 (H JUD

04/ 06/ 11 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 11 (H Heard & Held

04/ 06/ 11 (H) M NUTE( JUD)

04/ 08/ 11 (H) JUD AT 1: 00 PM CAPI TOL 120

04/ 08/ 11 (H -- Rescheduled to 4/9/11 @12:30 pm --
04/ 09/ 11 (H) JUD AT 12:30 AM CAPI TOL 120

BILL: SB 31

SHORT TI TLE: COUNTI NG OF WRI TE-I N VOTES
SPONSCR('S) : SENATOR(S) THOMVAS, FRENCH, MENARD, W ELECHOWSKI

01/19/ 11 (S) PREFI LE RELEASED 1/ 7/ 11

01/ 19/ 11 (S) READ THE FIRST TIME - REFERRALS
01/19/ 11 (S) STA, JUD

01/ 25/ 11 (S) STA AT 9:00 AM BUTROVI CH 205
01/ 25/ 11 (S) Heard & Hel d

01/ 25/ 11 (S) M NUTE( STA)
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01/ 27/ 11

(S)

STA AT 9: 00 AM BUTROVI CH 205

01/ 27/ 11 (S) Moved CSSB 31(STA) CQut of Committee

01/ 27/ 11 (S) M NUTE( STA)

01/ 28/ 11 (S) STA RPT CS 5DP NEWTITLE

01/28/11 (S DP: W ELECHOWSKI KOOKESH, PASKVAN,
MEYER, G ESSEL

01/31/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

01/31/ 11 (S) Heard & Held

01/31/11 (S) M NUTE( JUD)

02/ 02/ 11 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

02/ 02/ 11 (S) Moved CSSB 31(JUD) Qut of Conmttee

02/ 02/ 11 (S) M NUTE( JUD)

02/ 04/ 11 (S) JUD RPT CS 4DP SAME TITLE

02/ 04/ 11 (S DP: FRENCH, W ELECHOWSKI PASKVAN,
MCGUI RE

02/ 14/ 11 (S) TRANSM TTED TO (H)

02/ 14/ 11 (S) VERSI ON: CSSB 31(JUD)

02/ 16/ 11 (H READ THE FI RST TI ME - REFERRALS

02/ 16/ 11 (H) STA, JUD

04/ 05/ 11 (H) STA AT 8: 00 AM CAPI TOL 106

04/ 05/ 11 (H Schedul ed But Not Heard

04/ 06/ 11 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 06/ 11 (H <Bill Hearing Rescheduled to 4/8/11>

04/ 07/ 11 (H STA AT 8: 00 AM CAPI TOL 106

04/ 07/ 11 (H Moved HCS CSSB 31(STA) Qut of Committee

04/ 07/ 11 (H M NUTE( STA)

04/ 08/ 11 (H STA RPT HCS(STA) 3DP 2AM

04/ 08/ 11 (H) DP: SEATON, PETERSEN, GRUENBERG

04/ 08/ 11 (H AM P. WLSON, KELLER

04/ 08/ 11 (H JUD AT 1: 00 PM CAPI TOL 120

04/ 08/ 11 (H) -- Rescheduled to 4/9/11 @12: 30 pm - -

04/ 09/ 11 (H JUD AT 12:30 AM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE PEGGY W LSON

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: As a joint prine sponsor, presented HIR 4.

BECKY ROONEY, Staff

Represent ati ve Peggy W son

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Assisted with the presentation of HIR 4 on
behalf of one of its joint prime sponsors, Representative P.
W son.
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TOM WRI GHT, St af f

House Majority Ofice

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 215, provided
comments and responded to a question on behalf of the sponsor,
Representative M ke Chenault, Speaker, House of Representatives.

RUTH HAM LTON HEESE, Senior Assistant Attorney Ceneral

Envi ronnental Section

Cvil Division (Juneau)

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provided coments and responded to a
guestion during discussion of HB 215.

JOHN HUTCHI NS, Assi stant Attorney General

Ol, Gs & Mning Section

Civil Division (Juneau)

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 215.

MERRI CK PEI RCE, Chief Financial Oficer (CFO;

Menmber

Board of Directors

Al aska Gasline Port Authority (AGPA)

Fai r banks, Al aska

PCSI TI ON  STATEMENT: During discussion of HB 215, provided
comments and responded to questi ons.

SENATOR JOE THOVAS

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: As a joint prine sponsor, presented SB 31.

GRI ER HOPKI NS, Staff

Senat or Joe Thomas

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Assisted with the presentation of SB 31 on
behal f of one of its joint prinme sponsors, Senator Thonas.

GAIL FENUM Al, Director
Central Ofice
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Di vision of Elections

O fice of the Lieutenant Governor

Juneau, Al aska

PCSI TI ON  STATEMENT: During discussion of SB 31, provided
comments and responded to questions.

ACTI ON NARRATI VE

12: 37: 07 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmmttee
neeting to order at 12:37 p.m Representatives Gatto, Hol nes,
Lynn, Keller, Pruitt, Thonpson, and Chenault (alternate) were
present at the call to order. Representative G uenberg arrived
as the neeting was in progress.

HIR 4 - CONST. AM TRANSPCORTATI ON FUND

[Contains brief nmention of HB 30 and HB 31, which address the
fundi ng and ot her necessary statutory changes related to HIR 4's
proposed transportation infrastructure fund.]

12:37: 38 PM

CHAI R GATTO announced that the first order of business would be
HOUSE JO NT RESOLUTION NO. 4, Proposing anendnents to the
Constitution of the State of Al aska creating a transportation
infrastructure fund. [Before the commttee was CSHIR 4(TRA). ]

12: 38: 25 PM

REPRESENTATI VE PEGGY W LSON, Al aska State Legislature, as one of
the joint prine sponsors, explained that [if passed by the
| egislature,] HIR 4 would place before the voters a proposed
anendnent to the Alaska State Constitution establishing a
dedicated fund - in the form of a transportation infrastructure
fund - that would be wused to fund Al aska's transportation
proj ects. There are three pieces of legislation that together
woul d enable the establishment of the proposed transportation
i nfrastructure fund: HIR 4 would place the proposed change to
the Alaska State Constitution before the voters, HB 31 would
provide for the appropriation of an initial $1 billion to the
fund, and HB 30 would provide the other necessary statutory
changes. The proposed constitutional anendnent is broad enough,
she posited, to provide sone flexibility for future |egislatures
but concise enough to ensure that the proposed transportation
infrastructure fund would not be depleted and could instead
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provi de transportation funding far into the future. In response
to questions, she relayed that if passed by the |egislature,
HIR 4's proposed constitutional anmendnent would go before the
voters at the 2012 general election; that the Departnent of
Transportation & Public Facilities (DOT&F) is responsible for
Al aska's roads, airports, harbors, and the Al aska Marine Hi ghway
System (AVHS), but not Alaska's railroads; and that under a
change made by the prior commttee, the proposed transportation
infrastructure fund would no longer include [revenues from
ai rport |eases].

12:42: 40 PM

BECKY ROONEY, Staff, Representative Peggy WIson, Alaska State
Legi slature, on behalf of Representative P. WIson, one of
HIR 4's joint prine sponsors, added that this change was nade
due to a federal requirenent that such |ease revenues be
returned to the airports from which they were coll ected. I n
response to other questions, she said that revenues from the
state's studded-tire tax would be included in the proposed
transportation infrastructure fund, as would revenues from the
state's identification (ID) card fees; and that wunder the
proposed constitutional amendnent, the legislature, in any given
year, could appropriate up to 50 percent of the proposed
transportation infrastructure fund' s yearly revenue.

REPRESENTATI VE P. WLSON indicated that the renmaining 50 percent
would remain in the proposed transportation infrastructure fund

in order to inflation-proof it and help it grow. In response to
anot her question, she relayed that in order to provide the
| egi slature W th addi ti onal flexibility, t he pr oposed

constitutional anendnent was drafted such that the |egislature
could also appropriate up to 6 percent of the proposed
transportation infrastructure fund' s market value averaged over

the previous five fiscal years. The legislature would not be
required to appropriate the maxi num percentages provided for via
HIR 4's pr oposed constitutional anmendnent , however , and

depending on the status of Alaska's econony in a particular
year, it could be wi ser not to.

REPRESENTATIVE P. WLSON, in response to questions, indicated
that [outlining the specific revenue sources in both statute and
the Alaska State Constitution] would protect the proposed
transportation infrastructure fund while also providing the
| egislature with flexibility, and that HB 30 would provide the
necessary statutory changes, including outlining what the
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appropriated funds <could be wused for and specifying the
per cent ages of the revenues that could be used for those things.

M5. ROONEY, in response to a further question, explained that
the ballot neasure would [in part] consist of the |anguage in
Section 2's proposed Section 18 of Article 11X of the Alaska

State Constitution. She added that [|anguage [on page 2,
lines 2-3 - specifically that which says, "and from other
transportation-related fees and funds designated by the
| egi sl at ure” - woul d allow for t he possi bl e future

appropriation] of revenue streans that don't yet exist.

CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on HIR 4.

12:50: 51 PM

REPRESENTATI VE THOWPSON noved to report CSHIR 4(TRA) out of
conmmttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHIR 4(TRA) was
reported fromthe House Judiciary Standing Comrttee.

The committee took an at-ease from12:51 p.m to 12:54 p. m

HB 215 - JUDI Cl AL REVI EW CF PI PELI NE PRQJECT/ ROW

12:54:18 PM

CHAI R GATTO announced that the next order of business would be
HOUSE BILL NO. 215, "An Act relating to the judicial review of a
right-of-way | ease or the devel opnent or construction of an oil
or gas pipeline on state |and." [Before the commttee was the
proposed conmttee substitute (CS) for HB 215, Version 27-
LSO0741\ 1, Bullock, 4/5/11, which had been adopted as the working
docunent on 4/6/11.]

12:55: 50 PM

REPRESENTATIVE HOLMES nmade a notion to adopt Anendnent 1,
| abel ed 27-LS0741\1.1, Bullock, 4/7/11, which read:

Page 6, line 19:
Delete "(b)"

I nsert "(c)"

Page 6, line 20:
Delete all material and insert:
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"* Sec. 6. AS 38.35.200 is anended by adding a new
subsection to read:"

Page 6, line 21:
Delete "(b)"
Insert "(c)"
REPRESENTATI VE PRU TT obj ected for the purpose of discussion.

12:56: 20 PM

TOM  WRI GHT, Staff, House Majority Ofice, Al aska State
Legislature, on behalf of +the sponsor, Representative M ke
Chenaul t, Speaker, House of Representatives, indicating that
there had been discussions with the Departnment of Law (DOL) on
this issue, explained that Anmendnent 1 would provide for the
retention of existing AS 38.35.200(b), which currently allows
for a judicial review [based on the grounds that there was a
failure to follow the procedures set out in AS 38.35, or on the
grounds that there has been an abuse of discretion such that it
constitutes a denial of due process]. Under Anendnent 1,
i nstead of repealing and reenacting AS 38.35.200(b), Version I's
Section 6 would sinply add a new subsection (c) to AS 38. 35. 200.
Currently, existing subsection (b) pertains to all pipelines,
whereas what woul d becone new subsection (c) under Anmendnent 1
woul d pertain only to natural gas pipelines.

REPRESENTATI VE PRU TT renoved hi s objection.

CHAIR GATTO, after ascertaining that there were no further
obj ections, announced that Amendnent 1 was adopt ed.

CHAIR GATTO relayed that the proposed anendnent in nenbers'
packets |abeled 27-LS0741\1.2, Bullock, 4/7/11, would not be
of fered; that proposed anmendnent read:

Page 1, line 2:

Del ete "and"
Page 1, line 4, following "corridor":
Insert "; and providing for an effective date"

Page 7, following line 10:
Insert a new bill section to read:

"* Sec. 8. This Act takes effect immediately under
AS 01.10.070(c)."
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12:59: 03 PM

REPRESENTATIVE HOLMES nmade a notion to adopt Anendnent 2,
| abel ed 27-LS0741\1.3, Bullock, 4/8/11, which read:

Page 6, line 21, followng "law':
I nsert "and except for an action described in (c)
of this section”

Page 7, following line 5:
Insert a new bill section to read:

"* Sec. 7. AS 38.35.200 is anended by adding a new
subsection to read:

(c) An appeal of a permtting decision by the
Depart ment of Envi r onnment al Conservati on under
AS 46.03 or AS 46.14 that is mde under authority
del egat ed to t he Depar t ment of Envi ronnent a
Conservation by the United States Environnental
Protection Agency is not

(1) subject to the limtation in (a)(2) of this
secti on;

(2) included in the actions described in (b) of
this section.”

Renunmber the follow ng bill section accordingly.
REPRESENTATI VE PRU TT obj ected for the purpose of discussion.

MR WRIGHT - indicating that the |anguage of Anmendnment 2 was
suggested by the Departnent of Environnental Conservation (DEC),
and characterizing Arendnent 2 as necessary - explained that all
| egislation that could affect the state's primcy over its air
or water quality nust be submtted to and reviewed by the
f eder al Envi r onnment al Protection Agency (EPA), which then
determines whether the legislation would violate federa
regul ation and whether the state's prinmacy should therefore be
revoked. Adoption of Anendnent 2 would ensure that the state's
primacy over its own air and water quality won't beconme an issue
under HB 215, thereby precluding the need for the EPA to becone
i nvol ved. In terns of pipeline right-of-ways, he relayed, the
water-quality issues that need to be addressed are primarily
those pertaining to stormwater runoff and water discharge, and
[the sponsor] would prefer for the state to deal with the DEC on
t hese issues rather than with the EPA

CHAI R GATTO i ndi cated support for Amendnent 2.
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1: 02: 00 PM

REPRESENTATI VE CHENAULT, speaking as the sponsor of HB 215,
rel ayed that he reluctantly supports Anendnent 2.

MR. WRI GHT suggested that the drafter be instructed to conform
the |anguage of Amendnent 2 with the changes effected by the
adopti on of Amendnent 1.

CHAI R GATTO and REPRESENTATI VE HOLMES acknow edged that point.

MR WRIGHT, in response to coments and questions regarding
Version 1's Section 5 - which is proposing to anend
AS 38.35.200(a) - explained that the |anguage stipulating that
an objection to a right-of-way |ease nmust be raised within the
|ater of either 60 days after the effective date of the bill, or
60 days after the publication of notice under AS 38.35.070, was
included in order to address the fact that the Al aska Gasline
Devel opnent Corporation (AGC) has already applied for a
pipeline right-of-way wunder [the existing statute], and the
sponsor wanted to ensure that parties weren't precluded from
raising an objection under the proposed judicial-review
provi sions just because the period for raising an objection
under the existing provisions had |apsed. This | anguage woul d
provide such parties with the ability to raise an objection
anytine during the 60 days after the effective date of the bill.

REPRESENTATI VE PRU TT renoved his objection to the notion to
adopt Amendnent 2.

CHAIR GATTO, after ascertaining that there were no further
obj ections, announced that Anmendnent 2 was adopt ed.

1:12: 06 PM

RUTH HAM LTON HEESE, Senior  Assistant Attorney Ceneral,
Environnental Section, Cvil D vision (Juneau), Departnent of
Law (DOL), indicating that she was representing the DEC, rel ayed
that Amendnent 2 addresses her client's concern regarding state
pri macy.

1:12: 42 PM

JOHN HUTCHI NS, Assistant Attorney General, Gl, Gas & Mning
Section, Cvil Division (Juneau), Departnent of Law (DQ.),
indicating that he was representing the Departnent of Natural
Resources' office of State Pipeline Coordinator, relayed that
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his client is generally supportive of HB 215. In response to
guestions, he confirnmed that [with the adoption of Amendnent 1,
existing AS 38.35.200(b)] would remain unchanged, and what has
beconme proposed AS 38.35.200(c) would pertain to intrastate
natural gas pipelines - but not just to their right-of-ways -
with the Alaska Superior Court having exclusive jurisdiction -
but none to issue an injunction before the issuance of a final
j udgnent . He offered his understanding that AS 38.35 sets out
the criteria for what could constitute an intrastate pipeline,
and that [the bill] would apply in situations involving a right-
of -way |ease granted under AS 38. 35. In response to further
guestions, he surmised that if +the Alaska Superior Court
ultimately determnes that the state official responsible for a
particular permtting decision was incorrect, then an injunction
woul d be needed to "unw nd® whatever had been done since that
perm tting decision was nade.

MS. HAM LTON HEESE concurr ed.
REPRESENTATI VE HOLMES noted that AS 38.35.020 says in part:

(a) Rights-of-way on state |and including rights-of-
way over, under, along, across, or upon the right-of-
way of a public road or highway or the right-of-way of
a railroad or other public utility, or across, upon
over, or under a river or other body of water or |and
bel onging to or adm nistered by the state ...

MR. HUTCHINS, in response to questions, offered his belief that
proposed AS 38.35.200(c) wouldn't constitute a violation of the
separation of powers doctrine, and wouldn't anmend a court rule.
He acknow edged, however, that he still has sonme uncertainty
regarding the latter point. In response to comments, he
explained that a court has equitable powers to unwi nd actions
that have been taken, so although the court can't issue an
injunction to restrain sonething that has already been done, it
can craft satisfactory relief.

REPRESENTATI VE CGRUENBERG pointed out, though, that iif an
objection were to be raised in order to protect a stream for
exanple, and the case goes on for a while, by the time the court
is finally allowed under the bill to issue an injunction, it
could be too late to protect that stream because the damage
woul d have al ready been done.

MR. HUTCHINS surmised that if the legislature wants to ensure
that the court does have the ability to issue an injunction in
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situations where there is the possibility of irreparable harm
occurring, the [proposed] statute would need to be changed.

REPRESENTATI VE GRUENBERG said he is concerned about how long i
could be before the court would have jurisdiction under the bil
to address such harmvia an injunction.

t
|

MR. HUTCHINS nentioned that the court could issue a final
judgment, and thus also an injunction, in the initial case,
before any appeal. |In response to a question, he indicated that
that's his interpretation of the proposed |anguage in Section 6
that reads, "except in conjunction with a final judgnent on a
claim filed under this subsection, the superior court nay not
grant injunctive relief". In response to another question, he
offered his belief that there aren't any constitutional problens
with that provision, but agreed to research the issue further.

REPRESENTATI VE KELLER suggested that the bill be noved from
commttee and any problenms with it be dealt with when it's heard
on the House fl oor.

REPRESENTATI VE CRUENBERG rel ayed that he didn't want to delay
the bill, but is troubled by its proposal to limt the court's
ability to grant injunctive relief.

1: 35: 01 PM

MERRI CK PEI RCE, Chief Financial Oficer (CFO; Menber, Board of
Directors, Alaska Gasline Port Authority (AGPA), indicating that
his organi zation is proposing an intrastate natural gas pipeline
project, expressed concern that along wth other pieces of
| egi sl ation, HB 215 appears to be intended to foster a conpeting
intrastate natural gas pipeline project - one, he opined, that
woul dn't be in the best interest of Alaska - and relayed that he
is therefore skeptical of any effort to limt judicial review
for such a project. He also offered his understandi ng of what
that conpeting intrastate natural gas pipeline project would and
would not entail conpared to the one his organization is
proposi ng, and advi ce regardi ng what a successful project should
entail. In conclusion, he indicated a preference that the bil
not be noved from commttee.

REPRESENTATIVE PRU TT offered his belief that with regard to

intrastate natural gas pipelines, it would be in the best
interest of Alaska for its options to be left open.
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CHAI R GATTO characterized HB 215 as being part of the solution
for Alaska's future.

REPRESENTATI VE THOMPSON, pointing out that the bill isn't
stipulating that a particular route be used, opined that HB 215
woul d benefit any and all pipelines.

CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on HB 215.

REPRESENTATI VE GRUENBERG sai d that he supports the bill strongly
but just wants to be sure that it is doesn't violate the
constitution, and relayed that he would therefore continue
wor king with the sponsor and the DOL to address his concerns.

1: 46: 46 PM

REPRESENTATI VE THOWPSON noved to report the proposed CS for
HB 215, Version 27-LS0741\I1, Bullock, 4/5/11, as anmended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 215(JUD) was
reported fromthe House Judiciary Standing Commttee.

The commttee took an at-ease from1:47 p.m to 1:49 p. m

SB 31 - COUNTI NG OF WRI TE-1 N VOTES

1: 49: 33 PM

CHAI R GATTO announced that the final order of business would be
CS FOR SENATE BILL NO 31(JUD), "An Act relating to the counting
of wite-in votes." [Before the commttee was HCS
CSSB 31( STA) . ]

1: 49: 58 PM

SENATOR JCE THOWVAS, Alaska State Legislature, as one of the
joint prime sponsors, explained that SB 31 would clarify
Al aska's statutes by wutilizing |anguage recomended by the
Al aska Suprene Court in its recent MIler v. Treadwell decision

this | anguage has been "reinforced" by the Al aska Superior Court
and the U S District Court, and in the 2010 Ceneral Election
Revi ew conducted by the Ofice of the Lieutenant Governor. He
offered his wunderstanding that the bill's proposed |anguage
conmes from the federal Unifornmed and Overseas Citizens Absentee
Voting Act (UCCAVA), and that it specifies that the director of
the Division of Elections shall use a determ nation of a voter's
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intent as the guiding principle when counting and judging a

wite-in ballot and its validity. Senate Bill 31 incorporates
into statute the concept of favoring voter intent, which
Al aska's courts have done consistently for over 50 years. The

goal of clarifying Al aska's statutes on this issue is twofold:
one, to ensure that in future elections, as many Al askans as
possi bl e are enfranchised; and twd, to strengthen the perception
of Alaska's denocratic process. Achieving this goal, and using
i nclusive rather than exclusive statutory |anguage, w !l protect
the fundanental denocratic rights of all voting Al askans
regardl ess of their backgrounds, abilities, or skills.

1: 51: 45 PM

SENATOR THOVAS indicated that in MIller, the court focused on
t he | anguage of existing AS 15.15.360(a)(11), which says:

(11) A vote for a wite-in candidate, other than
a wite-in vote for governor and |ieutenant governor,
shall be counted if the oval is filled in for that
candidate and if the nane, as it appears on the wite-
in declaration of candidacy, of the candidate or the
|ast name of the candidate is witten in the space
provi ded.

SENATOR THOVAS, nentioning that the challenge which was raised
pertained to whether that |anguage neant that the nane of a
wite-in candidate nmust be witten exactly as it appears on the
candi date's declaration of candidacy, pointed out that the only
decl aration of candi dacy he has ever seen has been his owmn. [To
address what the court considered to be an anbiguity in statute
with regard to mnor msspellings of wite-in candi dates' nanes,
and] in keeping with the court's determnation in Mller, [the
bill - wvia Section 1's proposed new AS 15.15.360(d)(5) -
stipulates that in counting votes for a wite-in candidate, if
the intention of the voter can be ascertained, the director of

the Division of Elections shall disregard any abbreviation,
m sspelling, or other mnor variation in the form of the name of
a candidate]. He offered his wunderstanding that it is the

intent of the Division of Elections to also address [the
purported anbiguity] by providing [to voters] a list of the
nanes of wite-in candi dates; this, he ventured, woul d
substantially reduce the nunber of potential mnmisspellings to
begin with, though it won't elimnate them altogether

SENATOR THOMAS, in conclusion, posited that although [the bill]
won't prevent future |egal chal lenges regarding wite-in
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candidates from being raised, it does clarify the law and
constitutes a nove forward in the direction the courts have been
taking for over the last 50 years.

REPRESENTATI VE LYNN asked whether just providing the name of a
wite-in candidate but not also filling in the oval on the
ball ot would be sufficient to determ ne voter intent.

SENATOR THOVAS indicated that the D vision of Elections could
better address that question.

1:55:41 PM

GRIER  HOPKI NS, Staff, Senator Joe Thonas, Al aska State
Legi slature, on behalf of Senator Thonas, one of SB 31's joint
prime sponsors, explained that Section 1 - which would add a new
subsection (d)(1)-(5 to AS 15.15.360 - addresses the counting
of wite-in votes and [subsequent] determnations by the
division director regarding voter intent. Specifically,
proposed new subsection (d)'s paragraphs (1)-(4) contain [al ong
with sone clarifying editorial changes] the provisions of
existing AS 15.15.360(a)(9)-(12), which address wite-in
candi dates/votes and which would be repealed via SB 31's
Section 3, thereby leaving the remaining provisions of
AS 15.15.360(a) - those being paragraphs (1)-(8) - to address
t he marking/counting of standard ball ots. Section 2 of SB 31
provides for a proposed new AS 15.15. 365, which would
statutorily address the issue of counting wite-in votes in a
general election; the |anguage in proposed AS 15.15.365(a)-(e)
mrrors the regulatory | anguage in 6 AAC 25. 085.

MR. HOPKINS explained that Section 2's proposed AS 15.15.365(a)
addresses the trigger for counting wite-in ballots, adding his
understanding that the Dvision of Elections doesn't count
wite-in ballots unless there is a legitimate [likelihood] that
t hose ballots could change the outcone of the election. [ Under
both existing and proposed AS 15.15.360,] the oval nust be
filled in [as specified in AS 15.15.360(a)(1l) regardless of
whether a person is voting for a wite-in candidate or a
candi date whose nane is already on the ballot; this is] because
it's the filled in oval which registers with the voting machine
as a cast vote. He then offered his understanding that under
proposed AS 15.15.365(a)(1)-(2), in order for any wite-in votes
to be counted, there nust be nore total votes cast for all
wite-in candidates than for any other candidate, or the
difference between the total wite-in votes cast and the numnber
of votes cast for the leading candidate nust be less than
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.5 percent. He nmentioned that the remainder of Section 2,
proposed AS 15.15.365(b)-(e), addresses the time and place for
counting wite-in ballots.

REPRESENTATI VE GRUENBERG [ al t hough HCS CSSB 31(STA) was al ready
properly before the commttee] noved to adopt HCS CSSB 31(STA)
as the working docunent.

REPRESENTATI VE HOLMES objected for the purpose of discussion.
[ Al t hough the objection was never renoved, the committee treated
HCS CSSB 31(STA) as having been adopted as the working
docurent . ]

2:01: 16 PM

MR. HOPKINS, in response to a question, indicated that due to a
change made in the bill's prior commttee of referral, proposed
AS 15.15.365(c) and (e) together now stipulate, respectively,
that if the requirenents of subsection (a) have been net, the
director of the Division of Elections shall establish the date
for counting the wite-in votes, and the director - or his/her
designee - shall count all wite-in ballots [under the rules
outlined in proposed AS 15.15.360(d)]; and that those wite-in
ball ots shall be counted - by the director or his/her designee -
in a public place at the location where wite-in ballots are
sent to be counted after an el ection. This change is intended
to provide for a nore secure ballot-transfer process; proposed
AS 15.15.365(e) would elimnate the need for those ballots to be
transferred again, thereby mtigating the risk of damage, | o0ss,
or tanpering. Currently, after all the voting precincts across
the state tally their results, all of the ballots are sealed and
shi pped to the director's office in Juneau.

REPRESENTATI VE CGRUENBERG offered hi s under st andi ng t hat
Section 2's proposed AS 15.15.365 could apply to any "wite-in
el ection.™

MR. HOPKI NS concurr ed.

REPRESENTATI VE GRUENBERG questioned whet her, in situations
involving a |ocal el ection, the | anguage  of pr oposed
AS 15.15.365(e) would provide the division with the flexibility
to ship the wite-in ballots back to that |ocal precinct for
counti ng.

MR. HOPKINS indicated that such could occur after the tinefrane
currently provided for absentee ballots to arrive at the
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director's office in Juneau. In response to a question, he
offered his understanding that ballots arriving after the
deadline are only counted if a recount is authorized. I n
response to further questions and comments, he concurred that
[ under both existing and proposed AS 15.15.360,] witing in the
name of a candi date whose nane is already printed on the ball ot
woul d not invalidate that wite-in vote unless it is determned
that the ballot was so marked for the purpose of identifying it
|ater on; and reiterated that [under both existing and proposed
AS 15.15.360,] the oval nust be filled in as specified in
AS 15.15.360(a)(1) [regardl ess of whether a person is voting for
a wite-in candidate or a candi date whose nanme is already on the
ball ot, because it's the filled in oval which registers with the
voting machine as a cast vote,] and that before any wite-in
vot es are counted, the criteria outlined in proposed
AS 15.15.365(a)(1)-(2) mnust be net. He added that in Mller

the court upheld the statute requiring the oval to be filled in.

2:14: 36 PM

MR. HOPKINS nmentioned that page 21 of the aforenentioned 2010
CGeneral Election Review contains a specific reference to SB 31
and that when crafting the |atest version of the bill, Senator
Thomas worked closely with the Division of Elections. In
response to a question, he concurred that SB 31 would codify the
court's ruling in MIller regarding voter intent; relayed that
all the courts which got involved in that case are urging that
the existing statutes pertaining to wite-in votes be clarified,
and nmentioned that nenbers' packets include a handout containing
guotes from those various courts. In response to a question
regardi ng how voter intent would be ascertained by the director
under proposed AS 15.15.360(d)(5), he offered his understanding
of the process used by the Division of Elections when the wite-
in votes for Alaska's 2010 U S. Senate race were counted, and
indicated that ultimately, if a race's wite-in ballot results
are challenged, it would be the court that would determ ne the
correctness of the director's decisions regarding voter intent.

2:23:26 PM

GAIL FENUM Al, Director, Central Ofice, D vision of Elections,
Ofice of the Lieutenant Governor, 1in response to further
guestions, provided nore details regarding the process used by
the division when it counted the wite-in ballots for Al aska's
2010 U. S. Senate race.
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MR. HOPKINS reiterated that in MIler, the challenge raised was
whet her the |anguage of [existing AS 15.15.360(a)(11)] neans
that the nane of a wite-in candidate has to be witten exactly
as it appears on the candidate's declaration of candidacy; the
court ruled that it did not, surmsing that if the |egislature
had intended differently, it would not have used the word,
"appears” in [existing paragraph (11)]. Senate Bill 31 is
intended to rectify this purported anbiguity in existing
statute, but won't preclude soneone from challenging the results
of a wite-in election. He nentioned that no state requires the
exact spelling of a wite-in candidate's nane, and ventured that
to do so, even in part, would raise a nunber of inplenentation
i Ssues.

M5. FENUM Al, in response to comrents and questions, said that
the law is very clear that the oval nust be filled in, and that
the court has agreed with the division's interpretation of that
I aw.

MR, HOPKI NS nentioned that AS 15.15.360(a)(1) says:

(1) A voter may mark a ballot only by filling in,
making "X' marks, diagonal, horizontal, or vertical
marks, solid marks, stars, circles, asterisks, checks,
or plus signs that are clearly spaced in the oval
opposite the nane of the candidate, proposition, or
guestion that the voter desires to designate.

2:35:16 PM

REPRESENTATI VE THOVPSON noved to report HCS CSSB 31(STA) out of
commttee with individual recomendati ons and the acconpanying
fiscal notes. There being no objection, HCS CSSB 31(STA) was
reported fromthe House Judiciary Standing Commttee.

2:35:49 PM

ADJ OURNNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:35 p. m
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