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04/ 06/ 11 (H JUD AT 1: 00 PM CAPI TOL 120
W TNESS REG STER

TOM WRI GHT, Staff

House Majority Ofice

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: During discussion of HB 215, responded to
guestions and provided comrents on behalf of the sponsor,
Representative M ke Chenault, Speaker, House of Representatives.

JOHN HUTCHI NS, Assi stant Attorney General

Ql, Gas & Mning Section

Cvil Division (Juneau)

Department of Law (DQL)

Juneau, Al aska

PCSI TI ON STATEMENT: Responded to a question during discussion
of HB 215.

TINA M GROVIER, Attorney at Law

Birch Horton Bittner & Cherot

Anchor age, Al aska

PCOSI TI ON STATEMENT:  Responded to questions during discussion of
HB 215.

DANI EL R FAUSKE, President

Al aska Gasline Devel opnent Corporation (AGDC)

Al aska Housi ng Fi nance Corporation (AHFC

Depart ment of Revenue (DOR);

CEQ Executive Director

Al aska Housi ng Fi nance Corporation (AHFC)

Depart ment of Revenue (DOR)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 215.

HAROLD HEI NZE, Chief Executive Oficer

Al aska Natural Gas Devel opnent Authority (ANGDA)

O fice of the Conm ssioner

Depart ment of Revenue (DOR)

Anchor age, Al aska

PCOSI TI ON  STATEMENT: Responded to questions and provided
comments during discussion of HB 215.

KENDRA KLOSTER, St af f
Representati ve Cathy Minoz
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Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  During discussion of HB 171, responded to a
guestion on behal f of Representative Minoz, sponsor by request.

KAREN SAWYER, St aff

Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Addressed HB 1 on behalf of Representative
Gatto, one of the bill's joint prinme sponsors.

ACTI ON NARRATI VE
1: 07: 24 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmmittee
neeting to order at 1:07 p.m Representatives Gatto, Lynn,
Pruitt, Thonpson, Holnmes, and Chenault (alternate) were present
at the call to order. Representatives Guenberg and Keller
arrived as the neeting was in progress.

HB 215 - JUDI Cl AL REVI EW CF PI PELI NE PRQJECT/ ROW

1: 07: 34 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO. 215, "An Act relating to the judicial review of a
right-of-way |ease or the devel opnent or construction of an oil
or gas pipeline on state |and."

1: 08: 31 PM

REPRESENTATI VE THOVPSON noved to adopt the proposed commttee
substitute (CS) for HB 215, Version 27-LS0741\1, Bull ock
4/ 5/ 11, as the working docunent.

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.
1:10:11 PM

REPRESENTATI VE CHENAULT, as the sponsor, explained that the

objective of HB 215 is to prohibit the filing of |awsuits that
have the potential to delay construction of intrastate natura

gas pipelines. Proposing to nodify current statute, HB 215's
provisions would only apply to right-of-ways on state | and.
Under the bill, claimse may be filed only by an applicant, a
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conpeting applicant, or a person who has a direct financial
interest affected by the lease of a right-of-way; the requests
for judicial review nust be filed wthin 60 days of the
publication of notice for a right-of-way |ease application;
judicial review may only be granted for clains challenging the
validity of the statute, or clains [asserting] a denial of
rights [provided by] the Alaska State Constitution; any claim
not filed within the 60-day timefrane would be barred; and all
claims nust be filed wwth the Al aska Superior Court, which would
have exclusive jurisdiction to determne the proceeding but no
jurisdiction to grant any injunctive relief with the exception
of the issuance of a final judgnment. House Bill 215 was nodel ed
after 43 U S. C. 1652(d) - the federal Trans-Al aska Pipeline
Aut hori zation Act (TAPAA) adopted in 1973 - and is simlar to
| egi sl ation passed in 1973 - that being Senate Bill 3.

CHAIR GATTO noting that [both existing and proposed AS
38.35.200(a)] would allow those who have a direct financial
interest affected by the lease of a right-of-way to seek
judicial review, asked whether environnental groups or the
Amrerican CGvil Liberties Union (ACLU would be considered to
have such an interest.

1: 13: 43 PM

TOM  WRI GHT, Staff, House Majority Ofice, Al aska State
Legislature, on behalf of +the sponsor, Representative M ke
Chenaul t, Speaker , House  of Represent ati ves, offered his
understanding that such entities wouldn't have standing to seek
such a review He then went on to explain that Version |
incorporates a change suggested by the Alaska Gasline
Devel opnent Corporation (AGDC). Specifically, Section 1 of
Version I, by altering AS 38.34.050(c)(3), would exenpt the AGDC
- as a subsidiary of the Al aska Housing Finance Corporation
(AHFC) - from having to include in its right-of-way |ease
certain of the covenants outlined in proposed AS 38.35.120
related to conmon carriers; this change would ensure that the
AGDC s proposed natural gas pipeline, as a contract-carrier
pi peline, could obtain a right-of-way |ease under AS 38. 35. He
characterized the existing statutory |anguage as redundant and
prohi bitive towards the devel opnent of an intrastate natural gas
pi pel i ne.

MR. WRIGHT explained that Sections 2-4 provide conformng
changes to AS 38.35.100(d) and AS 38.35.120(a) and (b) related
to Section 1's proposed changes. In response to a question, he
offered his understanding that an intrastate natural gas
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pipeline would fall under the purview of the Regulatory
Comm ssion of Alaska (RCA), and that HB 215 would not apply to
the proposed natural gas pipeline authorized under the Al aska
Gasl i ne Inducenent Act (AGQA). He then went on to explain that
Version |I's Section 5 would ensure that only the applicant, a
conpeting applicant, or a person who has a direct financial
interest affected by the lease of a right-of-way would have
standing to seek a judicial review, wth the applicant
hi msel f/ herself being able to seek such a review at any tineg;
this is intended to |[imt the ability of those who are sinply
opposed to the construction of natural gas pipelines to stop
such necessary projects in Al aska.

MR. WRIGHT explained that Section 6 - again, nodeled on the

TAPAA - is intended to preclude |awsuits against any phase of
devel opment or construction after a right-of-way has been
i ssued. Under Section 6, [clains] mnust be brought within 60

days from the [date of the particular action in question], and
must be filed with the Al aska Superior Court, which, except in
conjunction with the issuance of a final judgnent, would have no
jurisdiction to grant injunctive relief, whether it be in the
formof a tenporary restraining order, a prelimnary injunction

a permanent injunction, or a stay against the issuance of a
right-of-way, permt, lease, certificate, |I|icense, or other
aut hori zati on.

MR. WRIGHT, in conclusion, added that conform ng changes were
made throughout Version | such that the bill would apply to the
construction of all natural gas pipelines within the state.

1: 20: 41 PM

REPRESENTATI VE HOLMES sought <clarification regarding whether
such pipelines nust be entirely within the state in order for
the bill to apply.

REPRESENTATI VE CHENAULT offered his understanding that that
woul d be the case: HB 215 would only apply to state-issued
right-of-ways on state |and.

REPRESENTATI VE PRU TT sought clarification that the bill could
also apply in situations involving a natural gas pipeline's
"spur line" if that spur line were entirely within Al aska.

REPRESENTATI VE CHENAULT i ndicated that that would be the case

Regardl ess of how any interstate natural gas pipeline project is
progressing, in ternms of resource devel opnent in Al aska, HB 215
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would allow the state to control [its intrastate natural gas
pi pel i nes].

1:29:14 PM

JOHN HUTCHI NS, Assistant Attorney Ceneral, OIl, Gas & Mning
Section, Civil Dwvision (Juneau), Department of Law (DOL), in
response to a question, offered his wunderstanding that under
existing [AS 38.35], any pipeline right-of-way |ease nust
include certain covenants, one of them being that the pipeline
shall be a common carrier. Under HB 215, that covenant would
not be required in the AGC s right-of-way |ease pertaining to
its proposed natural gas pipeline.

1: 32: 00 PM

TINA M GROVIER, Attorney at Law, Birch Horton Bittner & Cherot,
in response to further questions, explained that natural gas
pipelines, in contrast to oil pipelines, tend to be contract
carriers, which allows contracting shippers to send a specified
anount of their natural gas through the pipeline wthout having
their "interests" di m nished.

1: 34: 03 PM

DANIEL R FAUSKE, Pr esi dent, Al aska Gasline Devel opnent
Corporation (AGDC), Al aska Housing Finance Corporation (AHFC),

Departnent of Revenue (DOR); CEQ Executive Director, Al aska
Housi ng Fi nance Corporation (AHFC), Departnment of Revenue (DOR),

indicated that HB 215 is one of two pieces of |egislation that
woul d help the AGDC to continue working on its proposed natura

gas pipeline project. The main issue [the AGDC and the AHFC]

want ed addressed pertained to commopn carriers versus contract
pertaining to state-leased Ilands, [has been addressed via
Version I]. In conclusion, he indicated that [the AGDC and AHFC
are] in support of HB 215.

REPRESENTATI VE HOLMES sought clarification regarding Section 6's
proposed repeal and reenactnent of AS 38.35.200(b).

M5. GROVIER reiterated that the |anguage of Section 6's proposed
subsection (b) was derived largely fromthe TAPPA - specifically
43 U.S.C. 1652(d) - and indicated that that |anguage, although
altered to address state issues instead of federal issues, would
essentially limt the types of lawsuits that could be brought
against [an intrastate natural gas pipeline] and the types of
relief that could be received via such litigation. I n response
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to a question, she explained that the |anguage on page 6, |ines
25-29, sets out both the aforenmentioned 60-day tinefrane and the
stipulations that a judicial review may only be granted for
claims challenging the validity of +the statute, or clains
asserting that a particular action [wuld result or had
resulted] in a denial of rights provided by the Al aska State
Constitution.

REPRESENTATI VE HOLMES surm sed, then, that wunder Section 6's
proposed AS 38.35.200(b), failure to follow the procedures
outlined in AS 38.35 would no longer be grounds for judicia
revi ew.

M5. GROVI ER concurred. In response to another question, she
of fered her understanding that due to energy shortages and the
desire to nmake the resources of the North Slope available in
order to neet the country's urgent energy needs, the |anguage of
the TAPPA precluded judicial review based on such a chall enge.
She said she presunes that simlar notivations regardi ng natural
gas engendered Section 6's proposed renoval of such grounds from
exi sting AS 38.35.200(b). In response to other questions, she
indicated that Section 5 would apply to both oil pipelines and
natural gas pipelines - though predom nately oil pipelines - and
that Section 6 would apply only to natural gas pipelines; and
surm sed that those sections primarily address pipeline right-
of -ways because that's what AS 38.35 pertains to.

CHAIR GATTO questioned whether Section 6's proposed 60-day
deadline for bringing a claim alleging the invalidity of AS
38. 35 was constitutional.

M5. GROVIER surmised that if the court finds that restriction to
be wunconstitutional, then it would allow such clains to be
brought forth. In response to a further question, she offered
her belief that HB 215 would not change any existing statutory
or constitutional notification requirenents pertaining to the
di sposal /| ease of state lands or interests therein.

REPRESENTATI VE HOLMES questi oned whether the adoption of HB 215
woul d rai se prinacy issues.

1:51:15 PM
HAROLD HEI NZE, Chief Executive Oficer, Alaska Natural Gas
Devel opment Authority (ANGDA), Ofice of the Conm ssioner,

Department of Revenue (DOR), nentioned that he'd not yet had a
chance to review Version | of HB 215; offered his understanding

HOUSE JUD COW TTEE - 8- April 6, 2011



of what the original version of the bill wuld do; and,
describing what the ANGDA went through several years ago wth

regard to a proposed spur l|ine, characterized the state's
existing process for obtaining a lease for an intrastate
pi pel i ne ri ght-of - way as a very good, confortable,
[ appropriate,] and effective process. He also noted that

existing AS 38.35.200(b) already provides a very limted basis
for challenges, and indicated that the ANGDA hasn't any problem
with that provision because the ANGDA's intention is to follow
the process, thereby precluding any such l|egal challenges from
bei ng brought forth to begin wth. In response to a question,
M. Heinze agreed to provide additional coments on HB 215 once
he's had a chance to read Version |

REPRESENTATI VE HOLMES renoved her objection to the notion to
adopt Version | as the working docunent. There being no further
obj ections, Version | was before the commttee.

CHAI R GATTO rel ayed that HB 215, Version |, would be held over

HB 171 - ARRESTS FOR M SDEMEANORS

1:59:19 PM

CHAI R GATTO announced that the next order of business would be
HOUSE BILL NO. 171, "An Act relating to arrests wi thout warrants
by peace officers for certain m sdeneanors.” [Left pending from
the hearing on 3/28/11 was the notion to adopt Conceptual
Amendrent 1. ]

REPRESENTATI VE HOLMES wi thdrew Conceptual Anendnent 1, which
read [original punctuation provided]:

Page 2, line 5
following "AS 11.41":
Insert "and there is reasonable cause to

believe arrest wi t hout war r ant is a practical
necessity to prevent immnent physical harm to the
public"

2:01: 04 PM

REPRESENTATI VE HOLMES then nmde a notion to adopt Conceptual
Amendnent 2, which read [original punctuation provided]:

Page 1, lines 1 - 2:
Del ete "certain nm sdemeanors”
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Insert "assault in the fourth degree or an
ordinance with elements simlar to assault in the
fourth degree under certain circunstances”

Page 2, lines 3 - b&:
Delete all material and insert:

"(D) commtted assault in the fourth degree
under AS 11.41.230 or an ordinance wth elenents
simlar to assault in the fourth degree under
AS 11.41.230 and the officer has reasonable cause to
believe arrest without warrant is necessary to prevent
i mm nent physical harmto a person;"”

REPRESENTATI VE PRUI TT obj ected for the purpose of discussion.

REPRESENTATI VE HOLMES explained that Conceptual Anendnent 2
would narrow the scope of HB 171 such that its proposed
warrantl ess-arrest authority would apply only in situations
i nvol ving the m sdeneanor crine of assault in the fourth degree
or a local ordinance with simlar elenments, and only when the
officer has reasonable cause to believe that a warrantless
arrest is necessary to prevent inmmnent physical harm from
occurring. The intent is to ensure that |aw enforcenent
officers have the ability to prevent further harm from occurring
even when they don't witness the initial assault, w thout having

the bill apply to all other msdeneanor offenses against the
per son.
2: 02: 53 PM

KENDRA KLOSTER, Staff, Representative Cathy Minoz, Al aska State
Legi slature, relayed that Representative Munoz, HB 171's sponsor
by request, was anenable to Conceptual Anendnent 2.

REPRESENTATI VE PRU TT renoved hi s objection.

CHAIR GATTO noting that there were no further objections,
announced that Conceptual Anmendnment 2 was adopt ed.

REPRESENTATI VE THOWPSON began a notion to report the bill from
conmmittee but then withdrew it.

2: 04: 44 PM
REPRESENTATI VE GRUENBERG nade a notion to adopt Conceptual

Amendnent 3, to add to Anendnent 2's proposed new subparagraph
(D) the words, "that an" after the word, "believe", and the
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word, "a" after the word, "without". There being no objection
Conceptual Anmendnent 3 was adopt ed.

2: 06: 45 PM

REPRESENTATI VE THOVPSON noved to report HB 171, as anended, out
of comittee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal not es. There being no objection,

CSHB 171(JUD) was reported from the House Judiciary Standing
Commi ttee.

The committee took an at-ease from2:07 p.m to 2:14 p. m

HB 1 - POLI CY FOR SECURI NG HEALTH CARE SERVI CES

2:14: 03 PM

CHAI R GATTO announced that the final order of business would be
HOUSE BILL NO. 1, "An Act stating a public policy that allows a
person to choose or decline any node of securing health care
services. " [Before the comrittee was CSHB 1(HSS), and a
proposed committee substitute (CS) for HB 1, Version 27-
LS0006\ B, Bailey, 4/1/11, which had been adopted as the working
docunent on 4/4/11.]

CHAIR GATTO nentioned that he's one of HB 1's joint prine
sponsors.

2:14:22 PM

KAREN SAWYER, Staff, Representative Carl Gatto, Alaska State
Legi slature, on behalf of Representative Gatto, one of HB 1's
joint prinme sponsors, relayed that during the bill's |ast
hearing, a concern was raised about whether the |anguage of the
proposed state policy could possibly be interpreted as all ow ng
for sonething that's contrary to public policy or current | aw,
and offered her belief that |anguage on page 2, lines 5-6 -
which defines the term "nobde of obtaining” in part as mneaning
directly purchasing healthcare services from a healthcare
provider - addresses that concern. However, she relayed,
menbers' packets do include a proposed conceptual amendnent the
second part of which would further clarify that particular issue
by adding a reference to the statutory definition of the term

"health care provider" [as its wused in Title 9]. Anot her
concern raised during the bill's last hearing revolved around
the bill's proposal to establish a short title in uncodified

law, and the first part of +the aforenentioned conceptual
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anmendnent woul d delete the short-title provision |ocated on page
1, lines 4-6 - Section 1 of Version B. The proposed conceptua
amendnent read [original punctuation provided]:

Page 1, Line 4-6
Delete lines 4-6

Page 2, Line 6
Insert after health care provider (AS DEFINED IN
SEC. 09. 55. 560)

M5. SAWER noted that nenbers' packets now also contain a six-
page docunent from the Goldwater Institute that addresses
guestions pertaining to the nodel |egislation - devel oped by the
Anerican Legislative Exchange Council (ALEC) - upon which HB 1
was nodel ed.

2:17: 03 PM

REPRESENTATI VE GRUENBERG [nmade a notion] that the conceptual
anmendnent be divided into Conceptual Amendnment 1 and Conceptua
Amendnent 2, with Conceptual Anmendnent 1 being the proposed
change to page 1, lines 4-6, and Conceptual Anendnent 2 being
the proposed change to page 2, line 6. There being no
obj ection, the conceptual anmendnment was so divided.

REPRESENTATI VE GRUENBERG made a notion to adopt Conceptual
Amendnent 1 [original punctuation provided]:

Page 1, Line 4-6
Delete lines 4-6

REPRESENTATI VE KELLER obj ect ed.

REPRESENTATI VE GRUENBERG said it is generally the legislature's
policy not to provide for short titles in uncodified |aw, and so
unless there is a really inportant reason, regardless of the
nmerits of the bill, he doesn't see a need for providing for a
short title for HB 1.

REPRESENTATI VE KELLER offered his understanding that this is the
first time the legislature has done anything related to
heal t hcare freedom and shared his belief that to call the bil
the [Alaska Health Freedom Act], therefore, inplies that there
may be nore adjustnents needed | ater on. He said it seens like
retai ning that provision wuldn't cause harm but coul d hel p.
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REPRESENTATI VE GRUENBERG poi nted out, though, that if [the bill]
is called the Alaska Health Freedom Act, and it is subsequently
added to, it could raise questions regarding whether any such
addition still falls under the title, because currently it only
addresses this one short policy.

CHAIR GATTO, indicating agreenent with Representative Keller,
surmsed that if the bill is so added to, its short-title
provi sion could be deleted at a | ater date.

REPRESENTATI VE GRUENBERG argued that the phrase, "Al aska Health

Freedom Act" is not a neutral term and connotes that it is
Al aska's very best policy for healthcare. So al though people
m ght agree with the substance of the bill, they m ght not agree
that they want to have that kind of a slanted definition.
Again, very rarely are bills given short titles. In conclusion
he ventured that renoval of the short-title provision m ght
render the bill |ess controversial.

2:22:30 PM

A roll call vote was taken. Representative G uenberg voted in
favor of Conceptual Anendnent 1. Representatives Lynn, Keller
Pruitt, Thonpson, and Gatto voted against it. Ther ef or e,

Conceptual Amendnent 1 failed by a vote of 1-5.
2:23:26 PM

REPRESENTATI VE THOMPSON nmade a notion to adopt [ Conceptual]
Amendnent 2 [original punctuation provided]:

Page 2, Line 6
Insert after health care provider (AS DEFINED IN
SEC. 09. 55. 560)

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion,
and suggested that that definition be nade avail able to nenbers.

The commttee took an at-ease from2:24 p.m to 2:27 p.m

CHAIR GATTO noted that nmenbers now have a <copy of AS
09. 55.560(2), which read:

(2) "health care provider" neans an acupuncturi st
licensed under AS 08.06; an audiologist or speech-
| anguage pathologist I|icensed wunder AS 08.11; a
chiropractor licensed wunder AS 08. 20; a dental
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hygi eni st |icensed under AS 08.32; a dentist |icensed
under AS 08.36; a nurse licensed under AS 08.68; a

di spensing optician |licensed under AS 08.71; a
naturopath 1licensed under AS 08.45; an optonetrist
licensed under AS 08.72; a pharnmacist |icensed under
AS 08. 80; a physi cal therapi st or occupational
therapist licensed under AS 08.84; a physician or
physician assistant |icensed under AS 08. 64; a
podi atri st; a psychol ogi st and a psychol ogi cal
associate licensed under AS 08.86; a hospital as

defined in AS 47.32.900, including a governmentally
owned or operated hospital; an enployee of a health
care provider acting within the course and scope of
enpl oynent; an anbulatory surgical facility and other
organi zati ons whose primary purpose is the delivery of

heal th care, i ncl udi ng a heal th mai nt enance
or gani zati on, i ndi vi dual practice associ ati on,
i nt egrated del i very system preferred provi der

organi zation or arrangenent, and a physical hospital
or gani zati on;

REPRESENTATI VE GRUENBERG expressed concern that AS 09.55.560(2)
doesn't include m dw ves.

M5. SAWER nentioned that another state used the term "lawful"
when referring to health care providers, rather than referencing
a specific definition.

REPRESENTATI VE GRUENBERG said he prefers the approach taken by
Amendnent 2, since what may be considered "lawful" coul d change.

2:30: 07 PM

REPRESENTATI VE =~ GRUENBERG, t heref ore, made a not i on to
conceptually anmend Conceptual Anmendnent 2 such that it would
include m dw ves. There being no objection, Concept ual
Amendrent 2 was conceptual |y anmended to that effect.

REPRESENTATI VE GRUENBERG then renoved his objection to the
notion to adopt Conceptual Amendnent 2.

CHAIR GATTO, noting that there were no further objections,
relayed that Conceptual Anendnent 2, as conceptually anended,
was adopt ed.

REPRESENTATI VE GRUENBERG asked whether HB 1 does anything other
t han set a policy.
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M5. SAWER indicated that the bill is doing just that, setting a
policy that the [legislature] believes in the right established
by the Tenth Amendnent, that being that the state has the right
to regul ate health insurance and heal thcare services.

CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on HB 1.

2:32:45 PM

REPRESENTATI VE THOVWPSON noved to report the proposed comittee
substitute (CS) for HB 1, Version 27-LS0006\B, Bailey, 4/1/11,
as anended, out of commttee with individual recomendations and
the acconpanying fiscal notes. There being no objection,
CSHB 1(JUD) was reported from the House Judiciary Standing
Comm ttee.

2:33: 21 PM
ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:33 p. m
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