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HOUSE BI LL NO. 168

"An Act requiring the amount of the security given by a party
seeking an injunction or order vacating or staying the operation
of a permt affecting an industrial operation to include an
anount for the paynent of wages and benefits for enployees and
paynents to contractors and subcontractors that may be lost if
the industrial operation is wongfully enjoined."

- MOVED CSHB 168(JUD) OUT OF COWM TTEE

HOUSE BILL NO. 1
"An Act stating a public policy that allows a person to choose
or decline any node of securing health care services."

- HEARD & HELD
HOUSE BI LL NO. 6
"An Act authorizing the governor to renove or suspend a nenber
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cause; and establishing a procedure for the renoval or
suspension of a regent."”
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HOUSE JUD COW TTEE -1- April 4, 2011



"An Act requiring that all information in a declaration of
candi dacy, letter of intent, or nomnating petition for a
candidate for elective state executive and state and national
| egi slative office is open to public inspection.™

- BILL HEARI NG CANCELED
PREVI QUS COW TTEE ACTI ON
BILL: HB 168

SHORT TITLE: | NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON
SPONSOR(S): REPRESENTATI VE(S) FEI GE
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03/ 16/ 11 (H DP: DI CK, KELLER
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BILL: HB 6
SHORT TI TLE: REMOVI NG A REGENT
SPONSCR('S) : REPRESENTATI VE(S) GRUENBERG

01/18/11 (H) PREFI LE RELEASED 1/7/11
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02/ 21/ 11 (H EDC AT 8: 00 AM CAPI TOL 106
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02/ 23/ 11 (H EDC RPT CS(EDC) 5DP

02/ 23/ 11 (H DP: P.WLSON, SEATON, KAWASAKI, FEI GE,
DI CK

03/21/ 11 (H JUD AT 1:00 PM CAPI TOL 120

03/ 21/ 11 (H Heard & Held

03/ 21/ 11 (H) M NUTE( JUD)

03/ 23/ 11 (H JUD AT 1:00 PM CAPI TOL 120

03/ 23/ 11 (H Schedul ed But Not Heard

04/ 04/ 11 (H JUD AT 1:00 PM CAPI TOL 120

W TNESS REG STER

REPRESENTATI VE ERI C FEI GE

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT:  Sponsor of HB 168.

TINA KOBAYASHI, Chief Assistant Attorney General - Statew de
Section Supervisor

Gl, Gas & Mning Section

Cvil Division (Juneau)

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON STATEMENT:  Responded to questions during discussion of
HB 168.

DOUG WOOLI VER, Admi ni strative Attorney

Adm ni strative Staff

Ofice of the Adm nistrative Director

Al aska Court System (ACS)

Anchor age, Al aska

PCSI TI ON STATEMENT:  Responded to questions during discussion of
HB 168.
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KAREN SAWYER, St aff

Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Addressed HB 1 on behalf of Representative
Gatto, one of the bill's joint prine sponsors.

SI GNE ANDERSON, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor

Commerci al / Fai r Busi ness Section

Cvil Division (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of HB 1.

JON SHERWOOD

Medi cai d Special Projects

Medi caid and Health Care Policy

Di vision of Health Care Services

Department of Health and Social Services (DHSS)

Juneau, Al aska

PCOSI TI ON STATEMENT:  Responded to questions during discussion of
HB 1.

PATRI CK LUBY, Advocacy Director

AARP Al aska

Anchor age, Al aska

POSI TI ON STATEMENT: Testified in opposition to HB 1.

TED MADSEN, St aff

Representati ve Max G uenberg

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Addressed HB 6 on behalf of the sponsor,
Representati ve G- uenberg.

JEAN M SCHEL, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi slative Affairs Agency (LAA)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
HB 6.

JUDY BOCKMAN, Assistant Attorney Ceneral
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State Ethics Attorney

Opi ni ons, Appeals, & Ethics

Civil D vision (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
HB 6.

ACTI ON NARRATI VE

1: 09: 19 PM

VICE CHAIR STEVE THOWPSON called the House Judiciary Standing
Committee neeting to order at 1:09 p.m Represent ati ves
Thonmpson, G uenberg, Holnes, and Keller were present at the call
to order. Representative Pruitt arrived as the nmeeting was in
progress. Representatives Gatto and Lynn were excused.

HB 168 - | NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

1: 09: 45 PM

VI CE CHAIR THOWPSON announced that the first order of business
woul d be HOUSE BILL NO 168, "An Act requiring the amount of the
security given by a party seeking an injunction or order
vacating or staying the operation of a pernmt affecting an
i ndustrial operation to include an anount for the paynent of
wages and benefits for enployees and paynents to contractors and
subcontractors that may be lost if the industrial operation is
wrongful 'y enjoined. "

1: 11: 58 PM

REPRESENTATI VE ERI C FEI GE, Al aska State Legislature, sponsor, to
briefly recap, indicated that HB 168 would establish in statute
| anguage simlar to that of Rule 65(c) of the Alaska Rules of
Civil Procedure in order to address lawsuits involving resource
devel opnment projects, specifically those wherein a party seeks a
restraining order, prelimnary injunction, or order vacating or
staying the operation of a pernmt that affects an industrial
operation, |[thereby essentially] requiring the court, when
setting the amount of the required security bond, to consider
the costs associated with that restraining order, prelimnary
injunction, or order vacating or staying the operation of a
permt.
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REPRESENTATI VE HOLMES noted that a nenorandum in nenbers'
packets dated March 21, 2011, from Legislative Legal and
Research Services indicates that if HB 168 is interpreted as
requiring the security bond to include an anount for wages,
benefits, and contract paynments, then the bill mght also be
interpreted as changing a court rule [because currently the
court may consider including anobunts for those itenms in a
security bond but isn't required to]. She asked whether it's
the sponsor's intention to require that the security bond
i ncl ude anobunts for wages and benefits and contract paynents.

REPRESENTATI VE FEI GE said, "[The] intent of the bill is to nake
sure that the court at | east i ncludes that in their
consideration for the security amount; ... | don't believe it
directs ... them to inpose that, particularly, but it does

ask that they consider that in the ...

REPRESENTATI VE HOLMES sought clarification that the bill would
not require the court to include those anounts.

REPRESENTATI VE FEI CE said, "Correct."

REPRESENTATI VE CRUENBERG said, "Wth that clarification, that
there's not to be any change in the court rule but sinply an
adnonition, in the judge's discretion, that we'd like that to be
considered, then | don't think a court rule [change] is
required, and | feel nmuch nore confortable with the bill."

REPRESENTATI VE FEI GE concurred with Representative G uenberg's
interpretation.

REPRESENTATI VE CGRUENBERG characterized HB 168 as being in line
with Rule 65(c).

1:16: 26 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendment 1,
| abel ed 27-LS0395\B. 2, Bailey, 3/29/11, which read:

Page 1, line 10:
Del ete "determ ned by the court”
I nsert "the court considers proper”
REPRESENTATI VE KELLER obj ect ed.

REPRESENTATI VE GRUENBERG expl ai ned that Anmendnment 1 provides for
| anguage tracking that of Rule 65(c), and so could further
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clarify that the bill is intended to do exactly the sane thing
as that court rule.

REPRESENTATI VE FEI GE concurr ed.

REPRESENTATI VE KELLER offered his wunderstanding, though, that
the term "determ nation"” constitutes a final judgnent, and
expressed a preference for retaining the phrase, "determ ned by
the court”, considering it to be "tighter."

REPRESENTATI VE HOLMES expl ained that that term as used in the

bill, doesn't in any way refer to any sort of final judgnent,
and instead sinply neans that the court shall decide what anpunt
the security bond should be for. Amendnent 1 would not change
the neaning of the bill, does not constitute a substantive
change, and would instead sinply allow the bill to track the

af orenenti oned court rule. Adoption of Anendnment 1 would also
clarify that the legislature is not trying to change that court
rul e, she ventured.

REPRESENTATI VE KELLER predicted that adoption of Amendnent 1
woul d then allow people to make the argunent that the bill isn't
necessary because [the situations that are of concern to the
sponsor] would be covered under the court rule. He then sought
clarification from the Departnent of Law regarding what the
ef fect of adopting Arendrnent 1 woul d be.

1:22:55 PM

TINA KOBAYASHI, Chief Assistant Attorney General - Statew de
Section Supervisor, GIl, Gas & Mning Section, Cvil D vision
(Juneau), Departnent of Law (D), said she agrees wth

Representative Holnmes's summation that because the |anguage of
Amendnent 1 nore closely tracks the | anguage of the court rule,
its adoption would clarify that the proposed statute would not
change the <court rule, that the discretion would be left

entirely up to the court. In response to a question, she
offered her belief that under Anmendnment 1's proposed new
| anguage - "the court considers proper"” - the court would sinply

continue following its current procedure.

REPRESENTATI VE GRUENBERG observed that the dictionary, which the
courts normally look to, in part defines the term "detern ne"
as nmeaning to find out or cone to a decision about sonething via
i nvestigation, reasoning, or calculation.
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REPRESENTATI VE FEIGE, in response to a question, concurred that
that was the nmeaning he intended when initially including the
phrase, "determ ned by the court” in HB 168.

REPRESENTATI VE GRUENBERG posited that Anendnent 1's proposed new
| anguage nerely restates that intent, thereby renoving al
guestion regarding what the bill does.

REPRESENTATI VE KELLER indicated that he still has concerns about
t he neani ng of Amendnent 1's proposed new | anguage.

1:25:51 PM

REPRESENTATI VE HOLMES reiterated that she doesn't consider
Amendrent 1 to be effecting a substantive change. | nst ead, she
ventured, Anendment 1's proposed new |anguage is just another
way of saying what the bill already says, and pointed out that
the bill's sponsor is in agreenent. It is seemngly being
argued that the |anguage currently in the bill should be kept

because it neans sonething different than Anendnent 1's proposed
new | anguage and that which is currently in the court rule, but
if that's really the case, and it really does nean sonething
different, then by not adopting Amendnent 1, it means that the
bill would indeed be changing a court rule - thereby requiring
an affirmative two-thirds vote. The closer the |anguage of the
court rule is tracked, she opined, then the nore likely it is
that the bill isn't going to get struck down as having
i nappropriately effected a court rule change. I n concl usi on,
she urged adoption of Anendnent 1.

REPRESENTATI VE KELLER nentioned that he sinply didn't want to
change the bill contrary to what the sponsor wants. He then
renoved his objection to the notion to adopt Anendnent 1.

VICE CHAIR THOVPSON, noting that there were no further
obj ections, announced that Amendnent 1 was adopt ed.

REPRESENTATI VE CGRUENBERG asked the sponsor to consider, as the
bill noves forward, possibly changing it in order to ensure that
its proposed AS 09.40.230(c) would apply fairly to both parties
in a lawsuit; proposed subsection (c) currently reads:

(c) The existence of security wunder (b) of this
section does not

(1) prohibit a person who is wongly enjoined or
restrained from obtaining relief that may be avail able
to that person; or
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(2) limt the anmpbunt that a party nay recover in
t he action.

VICE CHAIR THOWSON questioned how the portion of a security
bond that reflects |ost wages and benefits would be distributed
to enpl oyees.

1: 31: 09 PM

DOUG WOOLI VER, Administrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), explained that if a security bond is posted to protect
the interests of a conpany that's alleging potential |ost wages,
and if that security bond is then forfeited, the court would pay
that bond anpbunt to the party that was enjoined, but the court
woul dn't have any way of knowing who the conpany should be
reinbursing for lost wages - the decision of who to reinburse
would be left up to the conpany that received the forfeited
bond.

VICE CHAIR THOWPSON questioned whether a conpany could sinply
pocket that noney and not reinburse its enployees for wages.

MR. WOCLI VER acknow edged that a conpany could do that. Again,
the court isn't going to have any of the information necessary
to address the distribution of funds, and so it rnust be left up
to the receiving party to appropriately reinburse its enployees
and subcontractors.

REPRESENTATI VE GRUENBERG ventured that certain types of trusts
and specific court actions could probably be wutilized to
mtigate the potential for an enjoined/restrained industrial
operation to abuse the system

MR. WOOLIVER nentioned that the apportioning of a forfeited
security bond could get sonmewhat conplicated and has the
potential of engendering further litigation.

VICE CHAIR THOWPSQN, after ascertaining that no one else w shed
to testify, closed public testinony on HB 168.

1: 36: 38 PM

REPRESENTATI VE KELLER noved to report HB 168, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 168(JUD) was
reported fromthe House Judiciary Standing Commttee.
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The commttee took an at-ease from1:37 p.m to 1:40 p. m

HB 1 - POLICY FOR SECURI NG HEALTH CARE SERVI CES

1: 40: 07 PM

VICE CHAIR THOMPSON announced that the next order of business
woul d be HOUSE BILL NO. 1, "An Act stating a public policy that
all ows a person to choose or decline any node of securing health
care services." [Before the conmmttee was CSHB 1(HSS), as
anended on 4/1/11.]

1:40: 17 PM

REPRESENTATIVE PRU TT noved to adopt the proposed committee
substitute (CS) for HB 1, Version 227-LS0006\B, Bailey, 4/1/11,
as the working docunent.

REPRESENTATI VE GRUENBERG obj ect ed.

1:40: 46 PM

KAREN SAWYER, Staff, Representative Carl GGatto, Alaska State
Legi slature, on behalf of Representative Gatto, one of the

bill's joint prinme sponsors, expl ai ned that Version B
i ncorporates an amendnent made to CSHB 1(HSS) during the bill's
| ast hearing. Under that anmendnent - which altered both
proposed AS 44.99.130(a) and the title - the word, "choose" was
replaced with the word, "accept”, and the word, "offered" was
added. The proposed state policy under Version B now says in
part, "a person has the right to accept or decline any offered

node of obtaining health care services".
REPRESENTATI VE GRUENBERG renoved hi s objection.

VICE CHAIR THOWPSON, noting that there were no further
obj ections, announced that Version B was before the conmttee.

M5. SAWER, to briefly recap, explained that HB 1 pertains to
the federal Patient Protection and Affordable Care Act (PPACA)

and offered her belief that the PPACA is going to mandate that
all individuals have qualifying healthcare insurance or pay a
tax penalty. Specifically, HB 1 is proposing to establish a
state policy that a person has the right to accept or decline
any offered node of obtaining healthcare services wthout
penalty or threat of penalty. She also noted that a change nade
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in a prior conmttee specifies that as wused in proposed
AS 44.99.130, the term "penalty" does not nean liability for
the cost of healthcare services.

VI CE CHAIR THOWPSON, offering his understanding that the bill is
intended to address the issue of [healthcare] insurance,
expressed dissatisfaction that the bill's language instead
focuses on healthcare services, and characterized this
di screpancy as confusing.

M5. SAWER indicated that the bill was witten as it was in
order to specifically address provisions of the PPACA

REPRESENTATI VE HOLMES, offering her understanding that the

stated goal of the bill is to ensure that no one be required to
have heal thcare insurance, pointed out that that's not what the
| anguage of the bill actually says. Uni nt ended consequences,

therefore, could result from passage of HB 1.

M5. SAWER, relaying that HB 1 is based on nodel |egislation
produced by the Anerican Legislative Exchange Council (ALEC) and
being used by other states, agreed to research the issue
further. In response to a question, she said HB 1 was witten
as if the PPACA is going to be found to be constitutional.

REPRESENTATI VE HOLMES poi nted out, though, that if the PPACA is
found to be constitutional, HB 1 would be preenpted, and if the
PPACA is found to be wunconstitutional, then HB 1 won't be
necessary. Either way, isn't it that the bill wll have no
actual effect?

M5. SAWER of fered her understanding that over 40 other states
thus far have either passed or are considering passing simlar
| egi sl ati on. The hope is that "all off this" wll illustrate
that a nunber of states disagree that the federal governnent has
the right to mandate that a person either have healthcare
i nsurance or pay a tax penalty.

1:48: 44 PM

SIGNE ANDERSON, Chief Assistant Attorney General - Statew de
Section Supervisor, Commercial/Fair Business Section, GCvi
Di vision (Anchorage), Departnent of Law (DOL), concurred that if
the PPACA is found to be constitutional, federal preenption
woul d be an issue, but relayed that she was not prepared at this
point intime to say that the bill would have no effect at all.
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REPRESENTATI VE HOLMES pointed out that regardless of whether the

PPACA is found to be unconstitutional, if passed, HB 1 would
still be in effect and therefore could still have unintended
consequences, particularly given that its |anguage broadly
refers to healthcare services in general. If the bill is

intended as a statenent of disagreenent over provisions of the
PPACA, Alaska is already a party in the federal |awsuit, Florida
et al v. United States Departnent of Health and Human Servi ces,
and so what nore of a statenent of disagreenent than that is
necessary?

REPRESENTATI VE GRUENBERG asked why the bill, via Section 1, is
proposing to add a short title to uncodified |aw He offered
hi s understanding that except in situations involving interstate
conpacts and uniform Acts, providing for a short title was just
not done. He asked whether the [joint prime sponsors] would
object to deleting Section 1 of HB 1.

M5. SAWER, noting [the joint prinme sponsors'] absence, relayed
that she would be unable to speak for [them on this issue at
this tinme.

REPRESENTATI VE  GRUENBERG expressed a preference for not

including a short-title provision. bserving, then, that
proposed AS 44.99.130(b)(2) says that the proposed state policy
may not inpair a contract right that provides healthcare

services, he asked whether any federal law requiring a person to
have or purchase healthcare insurance would sinply becone part
of [enploynment] contracts as an "inplied-in-law' provision,
t hereby rendering HB 1's proposed state policy inapplicable.

M5. ANDERSON - noting that under Alaska's insurance |aws, such a
requirenent by the state would be inplied in [enploynent]
contracts - relayed that due to her nescience regarding federa
jurisprudence, she is unable to say whether such would also be
the case with federal |aw.

REPRESENTATI VE GRUENBERG surm sed, then, that that issue stil
needs clarification, particularly if the PPACA does contain such
a requirenent.

REPRESENTATI VE HOLMES asked whet her the Departnent of Health and
Soci al Services has any concerns that HB 1 would have a negative
i npact on other federal prograns such as Medicaid or Medicare.

1: 57: 07 PM
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JON SHERWOOD, Medicaid Special Projects, Mdicaid and Health
Care Policy, Division of Health Care Services, Departnment of
Heal th and Social Services (DHSS), said he is unable to speak to
t he question of whether Medicare woul d be inpacted, because it's
a federal program that the DHSS is not involved in the
adm nistration of, but with regard to the question of whether
the bill would inpact other state, and state and federal
progranms - such as Medicaid - he said he'd specifically asked
the Department of Law (DOL) whether the exenption provided for
via proposed AS 44.99.130(b)(1) would be adequate for the DHSS' s
purposes, including its child support enforcenent efforts - a
linked requirenment for certain assistance prograns - and the
DCOL assured him that the exenption was adequate for the purpose
of allowing the DHSS to continue admnistering its progranms. In
response to another question, he said it was his understanding
that the PPACA' s tax penalty would apply to soneone who doesn't
have health insurance or sone other neans of obtaining
heal thcare - such as through the Indian Health Service (IHS),
for exanple - and that that's why the bill uses [the phrase

"node of obtaining health care services"].

REPRESENTATI VE HOLMES shared her concern that regardless of the
joint prime sponsors' intent, the |anguage of the proposed state
policy could be interpreted as allowing for sonething that's
contrary to public policy or current |aw.

VICE CHAIR THOMPSON, reiterating his concern that the proposed
state policy doesn't specifically reference heal t hcare
i nsurance, again characterized this |lack as confusing.

REPRESENTATI VE GRUENBERG questioned whether the bill isn't
sinply stating legislative intent.

M5. SAWER said she is unable to speak to whether that's what
the drafter intended when he chose to address [the joint prine
sponsors' concerns about the PPACA] via the proposed state

policy.

REPRESENTATI VE GRUENBERG said that's how he is interpreting the
bill, and is therefore questioning how, as a practical matter,
[the proposed state policy] would be applied and whether it
establishes a statutory right.

MR. SHERWOOD i ndi cated that because of the exenption laid out in

proposed AS 44.99.130(b) (1) and because the prograns offered by
[the DHSS] are generally authorized via statute, the DHSS woul d
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not be bound by HB 1's proposed state policy, and this is why
the DHSS submtted a zero fiscal note for HB 1

2:07:01 PM

REPRESENTATI VE GRUENBERG asked what the joint prinme sponsors
intend for the bill to actually do.

M5. SAWER, in response, said the joint prine sponsors don't
believe an individual should be mandated by the federa
governnent to purchase a particular product, and instead believe
that to then penalize that individual for not doing so would be
anot her error.

REPRESENTATI VE GRUENBERG pointed out, though, that it's the
f eder al courts that are responsible for addressing the
provisions of the PPACA and any constitutional questions that
arise. G ven that wunder the Supremacy C ause, the state is
required to follow federal nmandates, wouldn't the joint prine
sponsors' beliefs regarding the PPACA be better addressed via a
house joint resolution urging the federal governnent to change
the PPACA, or urging the state to challenge the provisions of

the PPACA? "I don't think that this has any authority -- we
can't ... have the kind of effect on federal |law and the federa
Constitution that you're saying you want this bill to have," he
concl uded.

M5. SAWER offered [the joint prinme sponsors' Dbelief] that
heal thcare insurance isn't something the federal governnent
shoul d be mandating, that that duty instead lies with the state.
To address the concern about the |anguage of the proposed state
policy possibly being interpreted as allowing for sonething
that's contrary to public policy or current |law, she noted that
proposed AS 44.99.130(c)(2) defines the term "node  of
obtaining™ in part as neaning directly purchasing healthcare
services froma heal thcare provider

2:11:17 PM

PATRI CK LUBY, Advocacy Director, AARP Alaska, stated that the
AARP opposes HB 1. He then offered his belief that individuals,
busi nesses, and governnent entities/prograns that have, offer,
or adm nister a healthcare insurance plan, end up picking up the
shifted healthcare <costs incurred by the wuninsured. Not
conplying with the provisions of the PPACA will only allow this
practice of cost-shifting to continue, and for this reason, the
AARP is requesting a "No" vote on HB 1. In response to a
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guestion, he offered his belief that the possible benefits
af forded by the provisions of the PPACA won't be realized unless
everyone participates - that's the whole purpose of group
heal thcare insurance; the nore people who have healthcare
i nsurance, the less healthcare services and heal thcare insurance
will cost everybody. 1In response to other questions, he said he
agrees that everyone should be nandated to have healthcare
i nsurance, but acknow edged that to sone extent, cost-shifting
al so occurs when particular individuals - regardl ess of whether
t hey al r eady have heal t hcare i nsurance - require
expensi ve/ ext ensi ve heal t hcare servi ces.

REPRESENTATI VE KELLER suggested that because the AARP offers
suppl enental Medicare insurance, M. Luby has a conflict of
i nterest.

REPRESENTATI VE HOLMES pointed out, though, that those on
Medicare would be considered to already have healthcare
insurance and thus wouldn't be required under the PPACA to
purchase nore healthcare insurance, either through the AARP or
el sewhere

2:17:32 PM

VICE CHAIR THOMPSQON, after ascertaining that no one el se w shed
to testify, closed public testimony on HB 1, and announced t hat
HB 1 woul d be held over.

REPRESENTATI VE KELLER offered his belief that wunder HB 1's
proposed state policy, a person enployed by a conpany that
provides its enployees with healthcare services would have the
right to either accept or decline such services wthout penalty
or threat of penalty. In conclusion, he said he would l|ike the
| egislature to establish the right policy for Alaska and its
citizens.

[HB 1, Version B, was held over.]

HB 6 - REMOVI NG A REGENT

2:19:56 PM

VI CE CHAIR THOWPSON announced that the final order of business
woul d be HOUSE BILL NO. 6, "An Act authorizing the governor to
remove or suspend a nenber of the Board of Regents of the
University of Alaska for good cause; and establishing a
procedure for the renoval or suspension of a regent." [Before
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the commttee was CSHB 6(EDC); |eft pending from the hearing on
March 21, 2011, was the notion to adopt the proposed committee
substitute (CS) for HB 6, Version 27-LS0027\T, M schel, 2/25/11

as the working docunent; included in nmenbers packets was a new
proposed committee substitute (CS) for HB 6, Version 27-
LSO0027\ R, 3/25/11.]

2:20: 11 PM

REPRESENTATI VE PRU TT noved to adopt the proposed CS for HB 6,
Version 27-LS0027\R, 3/25/11 as the working docunent.

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.
2:20: 46 PM

TED MADSEN, Staff, Representative Max G uenberg, Alaska State
Legi sl ature, on behalf of the sponsor, Representative G uenberg,

expl ained that Version R incorporates three changes. Pr oposed
AS 14.40.155(a)(3) now uses the phrase, "an accusation"” rather
than the phrase "a conplaint”; this new |anguage confornms to
that used by the Departnent of Law (DOL) with regard to the
state's personnel board. Proposed AS 14.40.155(g)(1) now
includes the additional wording of, "that results in a
recomendation of renoval under AS 39.52.410(b)(3)"; this
addi ti onal | anguage should ensure that only the nobst serious of
such violations may constitute good cause for renoval. And
proposed AS 14.40.155(g)(4)(B) now includes the additiona

wording of, "for an extended period of tinme"; this additiona

wor di ng should ensure that an inability to serve for just one
nmeeting, for exanple, wouldn't constitute grounds for renoval.

REPRESENTATI VE HOLMES renoved her objection.

VICE CHAIR THOVPSON, noting that there were no further
obj ections, announced that Version R was before the conmttee.

MR. MADSEN, to briefly recap, explained that HB 6 has been
introduced in response to an incident that occurred back in
2007, when a nenber of the Board of Regents of the University of
Al aska was indicted on many counts of fraud and enbezzl enent of
federal funds [but refused to resign his position as regent].
Inquiries by various legislative conmttees at the tinme reveal ed
that the Board of Regents didn't have a procedure in place by
which to renove a regent. To date, the Board of Regents has yet
to adopt such a procedure. House Bill 6 would insulate the
university from any cloud of suspicion, and ensure that the
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university remains free from political pressure. Under HB 6, a
regent could only be renoved or suspended for good cause.

2:24:23 PM

REPRESENTATI VE KELLER referred to a proposed anendnent i ncluded
in nmenbers' packets that read [original punctuation provided]:

Page 2 line 5
Del ete all | anguage and insert

05 (1) «clarify that the governor nay renbve a regent
for good cause, or a determnation that the good of
the university requires it;

REPRESENTATI VE KELLER noted that currently the bill authorizes
t he governor to renove a regent only for "good cause", w th that
concept then being defined in ternms of actions undertaken by the
regent, and asked why the bill wasn't witten such that the
governor could sinply renove a regent if he/she thinks doing so
woul d be good for the university. Wth sonme other boards, for
exanpl e, nmenbers serve at the pleasure of the governor.

REPRESENTATI VE CRUENBERG, speaking as the sponsor, explained
that the University of Alaska was set up as a separate
constitutional entity, with its Board of Regents being different
than other boards or conm ssions, which fall under the purview
of the executive branch. Under Article 111, Section 26, of the
Al aska State Constitution, the nenbers of those other boards and
comm ssions may be renoved as provided by [|aw [ Under Article
VII, Section 3, of the Alaska State Constitution, regents are
al so appointed by the governor and subject to |egislative
confirmation, but in contrast, that constitutional provision
doesn’t directly address the renoval of a regent and instead
mandates that the Board of Regents fornmulate policy in
accordance with |aw Again, the Board of Regents has yet to
exercise] this inherent constitutional authority to establish a
policy for renoving a regent for good cause, and so the only
option currently is for the legislature to conduct a fornal

i npeachnent proceeding, but such proceedings, in addition to
bei ng cunbersonme, are not practical given that the |legislature
neets for only part of the year. He of fered his understanding

t hat menbers' packets include a | egal opinion to this effect.

REPRESENTATI VE GRUENBERG, referring, then, to the proposed
anmendnent, said he is concerned that it would subject the Board
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of Regents to potential political pressure and politica
interpretation regarding what would constitute "the good of the
university" in the eyes of the governor, particularly given that
in the Alaska State Constitution, the university has been set
apart from the executive branch of governnent. The proposed
amendnment woul d therefore be subject to constitutional challenge
and likely be found unconstitutional, he predicted.

REPRESENTATI VE KELLER asked of Legislative Legal and Research
Services whether, if the conmttee were to choose to allow, as a
matter of policy, for the renoval of a regent by the governor
for the good of the university, that would pass constitutiona
nmuster, and whether there is currently a way to renpbve a regent
because of sone wong that the regent is accused of commtting.

2:31: 01 PM

JEAN M SCHEL, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA)

ventured that inpeachment would be one way of renoving a regent,
and offered her belief that currently the governor has the
inplied authority to renove any regent, and that nothing in
current case law or the Alaska State Constitution prohibits the
governor from renmoving a regent under the governor's inherent
appoi ntment authority. The legislature's options are to either
clarify that point in statute and risk a constitutiona
chal l enge over separation of power, or <change Article VII,
Section 3, of the Alaska State Constitution to allow for the
removal of a regent as provided by | aw.

VI CE CHAI R THOVWPSON asked whet her the governor supports HB 6.
M5. M SCHEL rel ayed that she wasn't able to say.
2:33: 28 PM

JUDY BOCKMAN, Assistant Attorney General, State Ethics Attorney,
Opi ni ons, Appeal s, & Ethics, G vil D vision (Anchorage),
Departnent of Law (DOL), relayed that she wasn't able to say,
ei t her.

VI CE CHAIR THOWSON asked whet her passage of HB 6 would provide
the governor with the imrediate authority to suspend a regent
and have that suspension remain in effect until the regent is
cleared in a hearing.

M5. BOCKMAN said she was unable to say.
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REPRESENTATI VE GRUENBERG of fered his belief that passage of HB 6
woul d provide that authority. [Under proposed AS 14.40.155(b), ]
the governor <could renobve a regent for good cause, [wth
proposed AS 14.40.155(g) defining what would constitute good
cause]; sone exanples are felony convictions, or nalfeasance or
nonf easance in office, including an inability to serve [for an
extended period of tine. Under proposed AS 14.40.155(a)], the
governor, after providing notice and an opportunity for a
hearing, <could suspend a regent while final disposition on
certain issues is pending; one exanple wuld be a felony
i ndi ct ment. Wth regard to suspensions, either the governor or
the regent could request a hearing, which would be conducted by
the Ofice of Adm nistrative Hearings.

REPRESENTATI VE GRUENBERG, regarding the question of whether the

gover nor supports HB 6, ment i oned t hat t he previ ous
adm nistration had assisted in drafting a previous iteration of
the bill, and that no one from the current admnistration has

expressed concern about HB 6.
2:37:27 PM

REPRESENTATI VE KELLER asked Representative G uenberg whether he
would be anenable to altering the bill such that it would
provi de the governor with a means of renobving a regent for the
good of the university, or whether he would prefer to keep the
bill's current limtation of renoving a regent only for good
cause.

REPRESENTATI VE GRUENBERG offered his belief that from both a
policy perspective and a constitutional-law perspective, there

should be specific guidelines set out in the bill rather than
just a vague and standard-less delegation of authority. The
| anguage in the proposed anmendnent - “"the good of the
uni versity" - goes beyond what he would be confortable with, he
rel ayed, because adoption of such I|anguage would allow the
governor to inpose his/her political will sinply because he/she
di sapproves of certain decisions made by the Board of Regents -
for exanple, how many football scholarships to provide for. | t
would therefore be unwise to adopt such vague |anguage, he
opi ned, surm si ng t hat it woul d probably al so be

unconstitutional.
REPRESENTATI VE GRUENBERG pointed out that even proposed AS

14. 40. 155(9g) (4) - which currently lists mal f easance  or
nonf easance in office as one neaning of the term "good cause" -
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further outlines in its subparagraphs (A-(E) what would
constitute mal feasance or nonfeasance in office, and regardl ess
that sone of those itens are subjective, a nexus is required

In other words, there nust be a finding that the regent had
either done sonmething or failed to do sonmething and that that
action or failure to act was connected with the duty of the
regent .

REPRESENTATI VE KELLER indicated a preference for ensuring that
the legislature, along with the executive branch, be able to
provide input regarding the university and its Board of Regents.

REPRESENTATI VE GRUENBERG expressed a preference for setting up
sonme sort of procedure now, regardless that it may not yet be
perfect, that would allow for the renmoval a regent for good
cause. Doi ng sonething now would ensure that the legislature
isn't put in the same position it found itself in a few years
ago, when a regent was indicted on crimnal charges but refused
to resign his position.

REPRESENTATI VE KELLER - nentioning that he wouldn't be noving
the proposed anendnment because he agrees that it's too broad -

requested that the bill not be reported from committee at this
time. He indicated, however, that he would be anenable to
reporting the bill from conmttee if that was the vice chair's

pref erence.
2: 44: 47 PM

REPRESENTATI VE KELLER then made a notion to adopt [ Conceptual
Amendnent 1], which read [original punctuation provided]:

Page 2, line 14

after the word "suspend”

Add

14 ...wWith or without pay....

REPRESENTATI VE PRU TT obj ected for the purpose of discussion.

REPRESENTATI VE KELLER explained that [Conceptual Anmendment 1]
woul d address situations in which the governor w shes to suspend
a regent w thout pay.

MR. MADSEN relayed that information he's been provided wth
indicates that regents do not receive pay for serving on the
Board of Regents but instead receive per diem when traveling to
nmeeti ngs, and since a suspended regent wouldn't be attending any

HOUSE JUD COW TTEE - 20- April 4, 2011



neetings during the period of suspension, he/she wouldn't be
entitled to per diem

REPRESENTATI VE KELLER wi t hdrew [ Concept ual Anendnent 1].

REPRESENTATI VE KELLER then nmentioned that he would not be
of fering anot her proposed anendnent he'd had drafted [that would
al so have provided for the renoval of a regent for the good of
t he university].

VICE CHAIR THOMPSQON, after ascertaining that no one el se w shed
to testify, closed public testinmony on HB 6.

2:46: 57 PM

REPRESENTATI VE GRUENBERG noved to report the proposed CS for
HB 6, Version 27-LS0027\R, M schel, 3/25/11, out of commttee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE KELLER objected, expressing a preference that
nore research be conducted on the bill before it's reported from
conmittee.

REPRESENTATI VE GRUENBERG, in response, relayed that he would

continue working on the bill to try to address nenbers' concerns
about it.

2:49: 01 PM

A roll call vote was taken. Representatives Pruitt, Thonpson

Gruenberg, and Holnes voted in favor of reporting the bill from
conmittee. Representative Keller voted against it. Ther ef or e,

CSHB 6(JUD) was reported out of the House Judiciary Standing
Commttee by a vote of 4-1.

2:49:43 PM
ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmttee neeting was adjourned at 2:50 p. m
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