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W TNESS REG STER

KAREN SAWYER, St aff

Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Presented HB 88 on behalf of the sponsor
Representative Gatto.

JEFFREY A. M TTMAN, Executive Director

American Civil Liberties Union of Al aska (ACLU of Al aska)
Anchor age, Al aska

POSI TI ON STATEMENT: Expressed concerns regarding HB 88.

ROBERT SPENCER

Anmerican Freedom Defense Initiative (AFDI)

(No address provided)

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 88.

NONI E DARW SH, Director

Former Muslinms United

(No address provi ded)

PCOSI TI ON  STATEMENT: During the discussion of HB 88, provided
comment s.

SAM CBEI DI

I slam c Community Center of Anchorage Al aska, Inc. (I CCAA)
Anchor age, Al aska
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PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 88.

MARY ELLEN BEARDSLEY, Assistant Attorney Genera

Conmmrer ci al / Fair Busi ness Section

Civil D vision (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
HB 88.

PAMELA GELLER

Ameri can Freedom Defense Initiative (AFD)

(No address provided)

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 88.

JANET LEVY

(No address provi ded)

PCSI TI ON  STATEMENT: During discussion of HB 88, provided
coment s.

PATRI CK J. TRAVERS, Reverend, J.D., J.C L

Vi car General and Judicial Vicar

D ocese of Juneau;

Al aska Cat holic Conference of Bishops

Anchor age, Al aska

PCOSI TI ON STATEMENT: On behalf of the Alaska Catholic Conference
of Bishops, expressed a concern regarding HB 88 and suggested
that the bill be altered.

MARI A RENSEL
Fai r banks, Al aska
POSI TI ON STATEMENT: Testified in favor of HB 88.

DAVI D E. HECKERT

Fai r banks, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 88.

ACTI ON NARRATI VE

1:07: 45 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmittee
neeting to order at 1:07 p.m Representatives Gatto, Lynn,
Pruitt, and Thonpson were present at the call to order
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Representatives Hol nes and Gruenberg arrived as the neeting was
i n progress.

HB 88 - USE OF FOREI GN LAW

1: 08: 08 PM

CHAI R GATTO announced that the [only] order of business would be
HOUSE BILL NO 88, "An Act prohibiting a court, arbitrator,

nmedi ator, admi nistrative agency, or enforcenent authority from
applying a law, rule, or provision of an agreenent that violates
an individual's right under the Constitution of the State of

Alaska or the United States Constitution.” [Before the
commttee was CSHB 88(STA); included in nenbers' packets was a
proposed comrittee substitute (CS) for HB 88, Version 27-

LS0333\ D, Bailey, 3/30/11.]

1: 08: 55 PM

KAREN SAWER, Staff, Representative Carl Gatto, Alaska State
Legi slature, on behalf of the sponsor, Representative Gatto,
explained that HB 88 would stipulate that in Al aska's courts,
application of a foreign law in violation of an individual's
constitutional rights shall not be permtted.

1: 09: 43 PM

REPRESENTATI VE THOVPSON noved to adopt the proposed commttee
substitute (CS) for HB 88, Version 27-LS0333\D, Bailey, 3/30/11,
as the working docunent. There being no objection, Version D
was before the conmttee.

M5. SAWER went on to explain that [both CSHB 88(STA) and
Version D] specify that proposed AS 09.68.140 isn't addressing
tribal [aw and would not apply to corporations, partnerships, or
other forms of business associations. She also relayed that a
|l egal opinion by the Departnent of Law (DCOL) dated March 21,
2011, indicates that wunder the Supremacy Clause of the U S
Constitution, HB 88 would be preenpted in situations where it
conflicts with a federal law or with a treaty that the United

States is a party to. She offered her understanding that two
states have passed, and sixteen other states are considering
passing, legislation simlar to HB 88, which is intended to

statutorily enphasize that both the Constitution of Alaska and
the U S. Constitution provide the fundanmental basis for civil
law [in Al aska]. She offered her belief that HB 88 is not
intended to address the issue of religion or First Amendnent
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rights, and that nothing in HB 88 would prevent a person from
exercising his/her right to freedom of religion. In conclusion
she noted that Section 2 of Version D [in part] read:

LEG SLATI VE | NTENT. It is the intent of t he
| egi slature that AS 09.68.140, enacted by sec. 3 of
this Act, does not address, directly or indirectly,
any question of tribal law or the application of
tribal law or otherwise address the intersection
bet ween state |aw and tribal |aw

1:14: 07 PM

JEFFREY A. M TTMAN, Executive Director, Anmerican Cvil Liberties
Union of Alaska (ACLU of Alaska), after nentioning that he'd
submtted witten testinmony, offered his wunderstanding that
under both the Alaska State Constitution and the U S
Constitution, the courts are already required to ook to those

docunents for clear statenents of public policy. So to the
extent that HB 88 seeks to address the issue of public policy
and constitutional rights, it sinply reiterates the existing
state of the law, and therefore would not acconplish anything
| egal ly. Gven that, the question then beconmes what negative
i mpacts would HB 88 have, and this issue is addressed in the
aforenmentioned witten testinony. For exanple, even though
Version D exenpts business entities, it is unclear whether the
bill would still apply in situations wherein a business entity

has a contract with an individual, and such lack of clarity
would only serve to entangle business contracts in uncertainty,
whi ch bot h busi nesses and courts dislike.

MR M TTMAN went on to say:

What you're beginning to do is, you're negatively
i npacting business relationships and the standing of

the state of Al aska. I f an individual can disavow a
contract unil aterally wi t hout , potentially, a
reasonabl e basi s, or, nore inportantly, i f an

i ndi vidual can raise uncertainty as to the validity of
a contract, that's a negative inpact for business

rel ations even if businesses are excluded. Mor eover,
we have significant concerns - ... which we've raised
in our witten testinony - as to the intent of the
bill. W note - ... as has been noted in the
[witten] testinmony - that the |anguage of the
legislation itself references ... international |[|aw

however, the initial sponsor statenent and sone of the
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supporting docunentation and testinony, which would be
reviewed by courts to determine legislative intent, do
reference shari'a |aw If we are not intending it to
apply to, for exanple, shari'a law, the question is
rai sed, "What does it apply to?" And on that basis we
woul d have sone concerns as to whether the courts
would find that this 1is constitutionally wvalid.
Agai n, whether or not courts would view [it] that way,

it raises uncertainty, it could interfere wth
arbitration rights, it coul d interfere W th
contractual rights. So ... wthout solving any
problens, it sinply ... [raises] negative inpacts.

MR MTTMAN said that for those reasons and the reasons set
forth in the aforementioned witten testinony, the ACLU of
Al aska urges the conmttee not to support HB 88.

1:17: 33 PM

ROBERT SPENCER, Anmerican Freedom Defense Initiative (AFD),
offered his belief that HB 88 would restrict the political
aspects of Islamc law that are at variance with constitutional
freedons but would not restrict a person's right to practice the
religion of his/her choice. After providing comrents regarding
hate crinmes, shari'a, and freedom of speech, he predicted that
if HB 88 is not adopted, that "shari'a provisions would be
introduced into the United States," and characterized HB 88 as
bei ng necessary.

1: 22: 20 PM

NONIE DARW SH, Director, Former Mislins United, nentioned that
she is an author and that she lived under Islamc law - shari'a
- for 30 years [before noving to the United States], and
descri bed her experiences and treatnent and the treatnent of
wonen and girls under shari'a. She pointed out that a |aw,
regardless of what it is called, is not a religion - a |law
affects everyone in a society regardless of his/her religious
beliefs - and opined that as a l|legal system shari'a should
never be practiced in the United States and should instead be
def ended against. In conclusion, she asked the conmittee to "do
the right thing," and prevent shari'a from being used as the
law, offering her belief that true freedom and true denocracy
cannot exi st under shari'a, which, she opined, has nothing to do
with religion. In responding to a hypothetical question, and
citing England as an exanple, she predicted that once any
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provi sion of shari'a gains a foothold in U'S. courts, it will be
very difficult to renove

1: 37: 40 PM

SAM OBEIDI, Islamc Community Center of Anchorage Al aska, Inc

(ICCAA), offered his belief that the Mislins who' ve chosen to
live in Anerica have already chosen to live under the U S
Constitution and have adopted it as the basis of their civil
law, and opined that there is nothing, therefore, to fear from
shari'a. In response to a question, he pointed out that as |ong
as he is living in the United States, he is obliged to abide by
the laws of the United States and the U S. Constitution, and
understands that if he were to conmt a wongdoing while living
here, that he would be judged accordingly under those |aws and
Consti tution. He added his understanding that it would be the
same in other countries: if a person conmts a wongdoing while
in a foreign country, he/she could not be tried under the |aws
of hi s/ her honel and.

REPRESENTATI VE PRUI TT observed that HB 88 doesn't contain any
reference to shari'a.

MR MTTMAN, in response to a question, indicated that under the

bill, the validity/applicability of any contractual choice-of-
| aw provisions would have to be reviewed by the court on a case-
by-case basis. Under existing US. and Alaska Ilaw, he

expl ai ned, there are already exceptions to choice-of-law
provi sions, with one exception being that such provisions mnust
not be applied in unconstitutional ways or in ways that deny due
process.

CHAI R GATTO indicated that HB 88, by providing guidelines to the
courts, is intended to address situations in which a person in
Al aska wi shes to follow laws that are in conflict with those of
the United States and Al aska, clarifying that any such person
woul d be precluded from doing so. Operating under dual |ega
systens can be conplicated, and therefore those who wish to
avoid such conplications in Alaska's courts should support
HB 88, he suggest ed.

1:51: 03 PM

MARY ELLEN BEARDSLEY, Assi st ant Att or ney Cener al
Comrercial/Fair Business Section, Cvil Dvision (Anchorage),
Department of Law (DOL), in response to a hypothetical question

involving a polygamous famly visiting Alaska from another
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country, indicated that under the bill, if one of the famly
menbers sought redress in an Al aska court regarding his/her
marriage, the court would first have to determ ne whether there

were any constitutional issues involved, whether they were
fundanmental, and whether any constitutional rights were being
vi ol at ed. In response to another question, she said her

interpretation of HB 88 is that it would only pertain to civi
aw, not crimnal |aw

REPRESENTATI VE CGRUENBERG concurred, noting that HB 88 s

proposing to alter Title 9 - Code of Cvil Procedure - rather
than Title 11 - Crimnal Law, therefore, the bill wouldn't have
any effect on crimmnal [|itigation. He then offered his

interpretation that because proposed AS 09.68.140(f) would
exenpt corporations, partnerships, and other forms of business
associations, the bill wuld perhaps only be applicable in
situations i nvol vi ng [ nonconmer ci al | property rights or
ownership in real estate

M5. BEARDSLEY pointed out that even then an Al aska court m ght
not have jurisdiction over the matter if the initial action
between the parties took place in the foreign country and that's
where the property was | ocated. Furthernore, under the bill
the courts would still have to determ ne whether any fundanenta
constitutional rights had been viol at ed.

CHAI R GATTO surm sed that the bill wouldn't apply in situations
where soneone from Alaska did sonmething illegal under the |aws
of a foreign country while in that country.

REPRESENTATI VE GRUENBERG questioned, then, whether the bil
woul d have any effect on anything at all.

REPRESENTATI VE HOLVES referred to HB 88's pr oposed
AS 09. 68. 140(b), whi ch  addresses contractual choi ce-of - | aw
provisions, and proposed AS 09.68.140(c), which addresses
contractual choi ce-of -venue/forum provi sions. Noting that she's
a contract attorney, Representative Holnes pointed out that
parties to contracts generally don't want to leave it up to the
courts to decide what laws shall apply or where any litigation
shall occur. I nstead, parties want such issues addressed
bef orehand, and so commonly include choice-of-law and/or choice-
of -venue/ forum provisions in the contract itself. She expressed
concern that the |language in the bill ©pertaining to such
cont ract ual provi si ons woul d require addi ti onal court
i nvol venent.
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2:02:46 PM

MS. BEARDSLEY concurred that proposed subsections (b) and (c)
would require additional court involvenent because an Al aska
court would first have to determ ne whether the laws of the
country in question were in essence alnost equal to what the
United States and Alaska provide to individuals, whether the
right that the individual clains is being violated is simlar to
one that the other country provides, and, if not, then whether
that right under the U.S. Constitution or Alaska State
Constitution really is being violated. She referred to this
type of court involvenent as a bench trial, where the
determ nations would be nmade exclusively by the judge, and
predi cted that such court involvenent would be fairly protracted
and result in alot of extra work for the parties.

REPRESENTATI VE HOLMES expressed concern that HB 88 would have
very detrinmental effects on international contracts between
i ndividuals, particularly given the inportance of choice-of-I|aw

and choi ce-of -venue/forum provisions in such contracts. For
exanpl e, an unscrupulous party could use the |anguage of the
bill to call heretofore agreed-upon contractual provisions into
guesti on.

M5. BEARDSLEY relayed that she'd addressed this issue in her
March 21, 2011, |egal opinion. Foreign entities mght |ook at
| egislation such as HB 88 and decide not to do business in
Al aska because of the bill's proposed stipulations regarding
contractual choice-of-law and choi ce-of-venue/forum provisions.
The potential for these stipulations to be a problemresulted in
the inclusion of proposed subsection (f)'s exenption for
cor por at i ons, par t ner shi ps, and ot her forms  of busi ness
associ ati ons.

REPRESENTATI VE HOLMES pointed out that that exenption doesn't
i ncl ude sol e proprietorships.

VB. BEARDSLEY concurred t hat such i ndi vi dual s - sol e
proprietorships - would not be exenpt fromthe bill.

2:07:18 PM

REPRESENTATI VE HOLMES offered her understanding that HB 88 is
still unclear with regard to whether it would apply in instances
involving a contract between an individual and a corporation,
partnership, or other form of business association, such as a
nondi scl osure agreenent or an enploynent contract.
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M5. BEARDSLEY said that according to her interpretation, the
bill as currently witten would apply exclusively to
i ndi vi dual s. For exanple, wunder the bill, if an individual
enters into a contract with a foreign entity, he/she could use
HB 88 if he/she felt that his/her constitutional rights were
bei ng vi ol at ed.

REPRESENTATI VE HOLMES reiterated that contracts generally do
contain choice-of-law and choi ce-of -venue/forum provisions, and

she is therefore still concerned about the bill's potential
negative inpacts on conmerce in Al aska, such as an increase in
court involvenent and litigation, and the Iikelihood that
businesses wll sinply start choosing not to enter into

contracts with Al askans.

M5. BEARDSLEY, in response to a question, said she has
difficulty envisioning how HB 88 would ever be applied

particularly given that the courts already have the ability to
reformand nodify contracts.

MR. M TTMAN added that under existing court public-policy rules,
the only situations in which HB 88 would be applicable are those
in which the court can already apply [stipulations such as those
included in the bill]. Again, the ACLU of Al aska's concern is
that HB 88 would have a negative inpact on business in Alaska

because it raises wuncertainty and could increase litigation
costs.
2:11:50 PM

PAMELA CELLER, Anerican Freedom Defense Initiative (AFD),
characterized HB 88 as sinple, clear-cut legislation that would
prohibit the wviolation of an individual's rights wunder the
Al aska State Constitution or the U S. Constitution, offering her
belief that opposition to HB 88 nerely illustrates the need for
such | egi sl ation. Way woul d anyone oppose a |law that seeks to
prevent foreign law from underm ni ng fundanental constitutiona
liberties, she queried, and indicated her belief that HB 88
woul dn' t af f ect contractual choice-of-law or choi ce- of -
venue/ f orum provi sions because the constitutions already permt
parties in civil cases to waive their constitutional right to a
jury trial. However, there is nothing in either constitution
that allows a person to waive his/her constitutional right to
equal protection under the law, and thus HB 88 is necessary to
ensure that no foreign law would be used to force a person to
wai ve that constitutional right. Citing sone exanples, she

HOUSE JUD COW TTEE - 10- March 30, 2011



asserted that there are cases of what she called shari'a
jurisprudence occurring in the United States, and pointed out
that regardless that the initial rulings in sone of those cases
were later overturned, the fact that there were even such
rulings that had to be overturned raises the questions of why
such [m staken] rulings were allowed to occur in the first place
and why the courts weren't recognizing the threat from shari'a.
In conclusion, and citing situations occurring in Europe, she
opined that there is a need to stand against shari'a and anyone
who defies American law while living in this country, and that
it is time to stand up for the American rule of Iaw and
i ndi vidual rights for all.

2:20: 51 PM

JANET LEVY, after nentioning that she is a freelance witer and
political activist, pointed out that although sonme m ght argue
that [courts should provide for] shari'a because they provide
for Jewish law and Catholic canon law, there isn't really
absolute freedom of religion in the United States, since
pluralistic marriages, human sacrifice, and religious cults, for
exanple, aren't allowed despite that the practice of such things

are advanced by sone religions. She offered her understanding
that thus far 20 states have felt it necessary to "reaffirm
American constitutional law - state and federal - due to a

percei ved increased-threat from other, outside |egal systens."
She then offered her understanding of how shari'a differs from
both Jewish law and Catholic canon law, and how it conflicts
with the laws of the United States and its constitutionally-

guaranteed freedons, and - <citing England as an exanple -
cautioned against allowing such a law to becone a replacenent
for constitutional law - the law of the land in the United
St at es.

2.28.:22 PM

PATRI CK J. TRAVERS, Reverend, J.D., J.CL., Vicar General and
Judicial Vicar, Di ocese of Juneau; Al aska Catholic Conference of
Bi shops, noting that he was speaking on behalf of the Al aska
Cat holic Conference of Bishops, and then outlining aspects of
Catholic canon | aw, i ndicated that the Alaska Catholic
Conference of Bishops' concern with HB 88, as expressed in its
|etter dated March 30, 2011, is that the term "foreign |law' as
used in the bill as currently witten could be construed to be
referring to Catholic canon |aw, thereby upsetting the
coexi stence of secular courts and canon tribunals, which often
rely upon contractual provisions - including choice-of-law and
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choi ce- of -venue/ forum provisions - to address interactions wth
secul ar courts and | aw He indicated that the Alaska Catholic
Conference of Bishops, while not taking a position on the issue
of whether legislation such as HB 88 mnmght be necessary, is
sinply suggesting that changes be nade to HB 88 to address the
organi zation's concerns, perhaps, for exanple, by adopting the
nore general |anguage used in simlar proposed legislation in
Arizona that r eads [ original punct uati on, t hough W th
capitalization changes, provided]:

A court, arbitrator, admnistrative agency or other
adj udi cative, nediation or enforcenent authority shall
not enforce a foreign law if doing so would violate a
right guaranteed by the constitution of this state or
of the United States or conflict with the laws of the
United States or of this state.

2:43:56 PM

MARI A RENSEL expressed appreciation for HB 88, and said she
would be speaking in favor of it, now believing that its
adoption is necessary in order to address such things as un-
ratified international conventions, for exanple, that could
nonet hel ess be used to informcourt decisions in Al aska.

2:48:21 PM

DAVID E. HECKERT, nentioning that he has provided witten
cooments to the committee, and referring to a hypothetical
exanple, opined that HB 838 would be of great benefit to people
in Alaska - whether they be citizens, visitors, or immgrants -
providing thema tool with which to seek redress from oppressive
foreign |aws. In conclusion, he expressed his disconfort that
peopl e would even question whether the Constitution should be
the suprene law of the land in Anmerica.

CHAI R GATTO announced that HB 88 [Version D] would be held over
2:51:06 PM
ADJ OQURNNMENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 2:51 p. m
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