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W TNESS REG STER

SARAH MUNSQN, St aff

Representative Carl Gatto

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: Presented HB 169 on behalf of the sponsor,
t he House Judi ci ary St andi ng Comm ttee, chaired by
Representative Gatto.

LI SA KI RSCH, Attorney

Legi sl ative Legal Counsel

Legi sl ati ve Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: As one of the drafters, responded to
guestions during discussion of HB 169.

DEBORAH BEHR, Chief Assistant Attorney General - Statew de
Section Supervisor

Legi sl ati on & Regul ati ons Secti on

Cvil Division (Juneau)

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 169.

KATHRYN KURTZ, Assistant Revisor of Statutes

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: As an assistant revisor of statutes,
presented SB 61 on behalf of the Senate Rules Standing
Comm ttee, sponsor by request of Legislative Council.
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KENDRA KLOSTER, St aff

Representati ve Cat hy Minoz

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: During discussion of HB 171, responded to
guestions and comments on behalf of Representative Minoz,
sponsor by request.

QUI NLAN STEI NER, Director

Central Ofice

Publ i ¢ Def ender Agency (PDA)

Department of Adm nistration (DOA)

Anchor age, Al aska

PCSI TI ON STATEMENT:  Responded to questions during discussion of
HB 171, and expressed concerns.

GERALD LUCKHAUPT, Assistant Revisor of Statutes

Legi sl ati ve Legal Counsel

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: As the drafter, provided coments and
responded to questions during discussion of HB 171

ACTI ON NARRATI VE

1:11: 34 PM

CHAIR CARL GATTO called the House Judiciary Standing Commttee
meeting to order at 1:11 p.m Representatives Gatto, Lynn,
Keller, and Holnmes were present at the <call to order

Representative Pruitt arrived as the neeting was in progress.
Representati ve Thonpson was excused.

HB 169 - LAA REVI EW OF PROPOSED REGULATI ONS

1:12: 20 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO 169, "An Act relating to the review of proposed
regul ations by the Legislative Affairs Agency; and providing for
an effective date."

The commttee took an at-ease from1:13 p.m to 1:15 p. m

1: 15: 23 PM
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SARAH MJUNSON, Staff, Representative Carl Gatto, Alaska State
Legi slature, on behalf of the sponsor, the House Judiciary
Standing Committee, chaired by Representative Gatto, explained
that [by anending AS 24.20.105(e),] HB 169 would fix problens
with the statutes pertaining to regulation review Exi sting
AS 24.20.105 enunmerates who can request Legislative Legal and
Research Services to conduct a review of proposed regulations -
a standing commttee, the Admnistrative Regulation Review
Commttee, and Legislative Council - and who Legislative Lega

and Research Services is allowed to notify of the results of
such a review when it finds a problem with the proposed

regulations - the Admnistrative Regulation Review Commttee,
the president of the Senate, and the speaker of the House of
Represent ati ves. The existing statute does not, however,
currently allow the standing commttee or the Legislative
Council that requested the review to be notified of such
results, and HB 169 would address this problem by adding those
entities to the |list of those who <could be notified.

Furthernore, in order to address situations involving a review
of proposed regulations inplementing newly enacted | egislation
HB 169 would add |anguage allowing the prine sponsor of such
legislation to also be consulted by Legislative Legal and
Research Services during the review and to be notified of the
results of the review if a problemwth the proposed regul ations
is found. The bill would al so add | anguage allow ng Legislative
Legal and Research Services to notify the requester of the
review in situations where no problem wth the proposed
regul ations is found.

IVS. MUNSON nentioned that under the bill, when proposed
regul ations are found to have a problem notification nust be
made in witing, but when no problemis found, notification may
be comunicated by [other, Iless formal neans]. She al so
menti oned that some people have expressed concern that HB 169
would alter how regulations are promul gated, but pointed out
that those concerns are unfounded because the bill only pertains
to Legislative Legal and Research Services' review of, and
subsequent communi cati ons regardi ng, proposed regul ations.

CHAI R GATTO i ndi cated that HB 169 was devel oped at his request.

M5. MIUNSON, in response to questions, reiterated that under
existing law, reviews may be requested by a standing committee,
the Adm nistrative Regulation Review Conmttee, or Legislative
Council; and offered her understanding that when a problem with
proposed regulations is found by Legislative Legal and Research
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Services, just the chair of the comrmttee or council that
requested the review woul d be notifi ed.

REPRESENTATI VE HOLMES indicated interest in possibly expanding
the list of who could be notified.

1: 22: 15 PM

LI SA KIRSCH, Attorney, Legislative Legal Counsel, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA),
as [one of the drafters], explained that wunder Alaska's
Adm ni strative Procedure Act (APA), all legislators get notice
of proposed regulations, and so if an individual |egislator has
an interest in a particular proposed regulation but is not a
menber of one of the aforenmentioned |egislative bodies, under
other provisions of existing AS 24.20, he/she could stil
request a legal opinion on the proposed regul ation, which would
then undergo a simlar, confidential review as that provided for
under AS 24.20.105. In response to a question about the phrase,
"consult with", as used on page 1, lines 6 and 9, she expl ai ned
that wunder current |aw, when conducting a review of proposed
regul ati ons, Legislative Legal and Research Services is allowed
to discuss the proposed regulation and the issues surrounding it
with the Departnment of Law (DOL), the requesting legislative
body, and the state agency proposing the regulatory change.
Under the bill, in conducting a review of proposed regulations
i npl enenting newly enacted |egislation, Legislative Legal and
Research Services would also be able to discuss those things
with the sponsor of the enabling |egislation.

M5. MINSON - in response to a question about the term
"statutory standards" as wused in the sponsor statenment -
clarified that under existing AS 24.20.105(d)(1)-(3), in
reviewing a proposed regulation, Legislative Legal and Research
Servi ces i's required to eval uat e t he legality and
constitutionality of the proposed regulation; whether the state
agency has the statutory authority to adopt the proposed
regulation in order to inplenment, interpret, meke specific, or
otherwise carry out a statute; and whether the proposed
regulation is consistent with the applicable statutes.

MS. KIRSCH noted that during such reviews, Legislative Legal and
Research Services also evaluates whether a proposed regulation
is consistent with legislative intent - at least in so far as
such can be determ ned.
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CHAIR GATTO, after ascertaining that no one else wshed to
testify, closed public testinony on HB 169.

1:33:39 PM

DEBORAH BEHR, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor, Legislation & Regulations Section, GCvil
Division (Juneau), Departnent of Law (DOL), 1in response to

guestions and comments, indicated that the existing limtations
under AS 24.20.105 regarding who may request a Legislative Legal

and Research Services' review of a proposed regulation and who
receives notification of the results of such a review were neant
to ensure that a review didn't take on a life of its own,

particularly when the proposed regulation raised constitutiona

i ssues. She, too, noted that wunder Alaska's Administrative
Procedure Act (APA), all Ilegislators get notice of proposed
regul ations, and that under other provisions of AS 24.20, any
| egislator nmay request a review of a proposed regulation from
Legi sl ative Legal and Research Services.

CHAIR GATTO indicated that he is disinclined to further expand
the bill's proposed list of who is notified of review results.

M5. KIRSCH, in response to a question, clarified that the bil
is not proposing to expand the list of who can request a review
under AS 24.20. 105; reiterated aspects of MVs. Munson' s
explanation of the bill; and pointed out that if a |egislator
isn't specifically entitled under AS 24.20.105 to receive
notification of the results of a review conducted under that
provision, he/she <could sinply ask Legislative Legal and
Research Services to conduct a review of the proposed regul ation
under ot her provisions of AS 24. 20.

REPRESENTATI VE KELLER expressed favor with keeping the bill's
proposed list of who may receive notification of review results
under AS 24.20.105 as is.

1:40: 45 PM

REPRESENTATI VE PRU TT noved to report HB 169 out of comittee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HB 169 was reported from the
House Judiciary Standing Comrttee.

The commttee took an at-ease from1:41 p.m to 1:43 p. m

SB 61 - 2011 REVISOR S BI LL
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1: 43: 16 PM

CHAI R GATTO announced that the next order of business would be
CS FOR SENATE BILL NO 61(STA), "An Act nmaking corrective
anendnents to the Alaska Statutes as recommended by the revisor
of statutes; and providing for an effective date."

1:43: 35 PM

KATHRYN KURTZ, Assistant Revisor of Statutes, Legislative Lega
Counsel, Legislative Legal and Research Services, Legislative
Affairs Agency (LAA), explained that revisor's bills are

prepared annually to correct or renove deficiencies, obsolete
provi sions, and conflicts in statute; and that nenbers' packets
contain a sectional analysis of SB 61. [ Sections 6-8, 14, 23-
35, 39-40, and 44 would anmend various provisions in Titles 9,
18, 22, 24, 33, 36, 39-40, and 44] to create uniformty anong
the statutory references to the admnistrative director of the
Al aska Court System (ACS). [ Sections 1 and 36-37 would change
references in AS 03.22.050 and AS 38.07] to the United States
Soil Conservation Service, to references to the United States
Depart ment of  Agriculture, Nat ur al Resources Conservation
Servi ce, to reflect a 1994 renamng of t hat servi ce.
Sections 42 and 45 would anend references to federal laws [in
AS 42.06.430(7)(A) and AS 45.68.120(a)] to reflect renunbering
changes in those referenced federal laws. [Sections 10-12 would
renmove references in AS 14.40.809(b) and AS 14.42.015(a) and
(d)] to Sheldon Jackson College because that institution no
| onger exi sts.

M5. KURTZ expl ai ned that Sections 15, 18-19, and 41 would delete
obsol et e, and therefore unnecessary, date references in
[ provisions of AS 29, and in AS 42.04.080(b)]. Section 2 would
add a definition of the term "departnent™ in AS 08.02 to
clarify that as wused in that chapter, that term neans the
Departnment of  Commerce, Community & Economic Devel opnent

( DCCED . Section 9 would make a conformng change in AS
14.07.020(a)(16)(B) by replacing the term "math" with the term
“mat hematics", which is the term used elsewhere in Alaska's
st at ut es.

M5. KURTZ, in response to a question, clarified that for
purposes of avoiding the wuse of a split infinitive in

AS 14.40.809(b)(5), [Section 10] is also proposing to replace
the phrase, "to annually report on", with the phrase, "to report
annual ly on". In response to further questions, she reiterated
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that [Sections 10-12] are proposing to delete the obsolete
references to Sheldon Jackson College, and explained that
al though the legislature could choose to renpve [Sections 10-12
of the bill - thereby leaving existing AS 14.40.809(b) and AS
14.42.015(a) and (d) as is] - retaining the references to
Shel don Jackson College could put [the Board of Regents of the
University of Alaska and the Al aska Comm ssion on Postsecondary
Education] in the difficult position of being statutorily
required to treat wth, and include individuals from a
nonexi stent entity. Shoul d another private college cone to the
| egislature's attention at sone point, then the legislature
could decide at that tine whether to add the appropriate
statutory references via a substantive bill.

CHAI R GATTO indicated favor with the bill's proposal to delete
the obsolete references to Sheldon Jackson College; retaining
such references wuld only serve to mslead people, he
predi ct ed. In response to a question, he pointed out that even
if the legislature was already considering other private
colleges, it couldn't insert statutory references to any of them
via SB 61 because SB 61 is a revisor's bill and as such is
precl uded from proposi ng substantive changes.

M5. KURTZ, in response to comments, ventured that perhaps
researching legislative history could provide insight into the
reasoni ng behind the initial inclusion of references to Shel don
Jackson College in AS 14.40.809(b) and AS 14.42.015(a) and (d).

2: 00: 06 PM

REPRESENTATI VE KELLER noved to report CSSB 61(STA) out of
commttee with individual recomendati ons and the acconpanying
fiscal notes. There being no objection, CSSB 61(STA) was
reported fromthe House Judiciary Standing Commttee.

The conmttee took an at-ease from2:01 p.m to 2:03 p. m

HB 171 - ARRESTS FOR M SDEMEANORS

2:03:41 PM

CHAI R GATTO announced that the final order of business would be
HOUSE BILL NO 171, "An Act relating to arrests wi thout warrants
by peace officers for certain m sdeneanors."”

2:04: 06 PM
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REPRESENTATIVE HOLMES nmade a notion to adopt Conceptual
Amendnent 1, which read [original punctuation provided]:

Page 2, line 5
followi ng "AS 11.41":
Insert "and there is reasonable cause to

believe arrest wi t hout war r ant is a practical
necessity to prevent inmmnent physical harm to the
public"

CHAI R GATTO obj ect ed.

REPRESENTATI VE HOLMES ventured that Conceptual Anendnent 1 would
address the concerns raised during HB 171's |ast hearing that
the bill would allow warrantless arrests for all m sdeneanor
of fenses against a person, even very |owlevel offenses such as
reckl ess endangernent, and those wherein no additional danger to
the public exists if soneone isn't arrested.

2:07: 30 PM

KENDRA KLOSTER, Staff, Representative Cathy Minoz, Al aska State
Legislature, on behalf of Representative Minoz, sponsor of
HB 171 by request, in response to a question, indicated that
many other states do allow, to some degree or another

warrantl ess arrests for certain m sdenmeanor offenses commtted
outside the presence of an officer. The sponsor, she rel ayed

feels that when a person [poses a danger to others,] he/she
should be renoved from the [vicinity]. Simlar to the laws in
some other states, HB 171 would only apply in situations
involving a m sdeneanor offense against a person. She noted
that nenbers' packets contain a nmenorandum by Legislative Lega

and Research Services detailing the specifics of t he
warrantl ess-arrest authority granted in other states.

REPRESENTATI VE ~ KELLER  expressed concern that Concept ual
Amendrment 1 wouldn't actually narrow the bill much, and that
insufficiently-trained |aw enforcenent officers could still end
up abusing the arrest authority granted by the bill.

M5. KLOSTER rel ayed that the concept of HB 171 was brought forth
by the Juneau Police Departnent (JPD), and that other |aw
enf orcenent organi zations throughout Al aska have also requested

the type of warrantless-arrest authority the bill would provide
for. The goal, however, is to sufficiently narrow the bill
while still giving law enforcenent officers an adequate tool

with which to address situations that involve inmmnent danger to
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the public. She offered her understanding, and hope, that |aw
enforcenment officers already receive the training necessary to
make determ nations about whether there is probable cause to
make an arrest and whether the behavior in question constitutes
an of fense agai nst a person.

REPRESENTATI VE PRUI TT expressed concern that the warrantl ess-
arrest authority being granted by the bill would still be abused
regardl ess of the training | aw enforcenent officers receive.

2:15:51 PM

QUI NLAN STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnent of Admnistration (DOA), in response to
a question, paraphrased portions of AS 11.41.250, AS 11.41.230,
and AS 11.41.220 to illustrate what kinds of activities could
constitutes the m sdeneanor crinme of reckless endangernent, what
kinds of activities could constitute the m sdeneanor crinme of
assault in the fourth degree, and what kinds of activities could
constitute the felony crinme of assault in the third degree.

REPRESENTATI VE LYNN [speaking as a forner |aw enforcenent
officer] opined that police officers are already cognizant of
the substanti al consequences  of making a false arrest,
particularly given that anytime they are called to a scene or
come across a situation, they are faced with the decision of
whether or not to arrest sonebody - such decision-naking is
al ready part of their job.

MR. STEINER, in response to a question, said that the |anguage
of Conceptual Amendnent 1 does appear to "reduce the discretion
in a definable way, to kind of mmc what the other parts of

[AS 12.25.030(b)] are getting at, which is inferred exigency or
sone necessary reason for concluding that if sonething doesn't

happen now, the public's at risk"™; in so doing, Conceptual
Amendnent 1 sonewhat targets one of the concerns he has wth
HB 171. He pointed out, however, that a police officer would
still have to nake a judgnent call regarding whether, at that
nmoment, there's a practical reason for trying to control the
situation by nmaking an arrest. Furthernore, because there is no
statutory tinme limt by which the state must act to indict

soneone arrested for a m sdeneanor offense, such cases tend to
go on quite a bit longer without judicial or state review than
what occurs with a felony case, which, by statute, nust be acted
upon wthin 10 days of the person being put in jail.
Theoretically, therefore, adoption of Conceptual Amendnent 1
would limt the proposed warrantless-arrest authority to only

HOUSE JUD COW TTEE -11- March 28, 2011



those situations in which there is a physical danger to the
public if soneone isn't arrested, thereby mtigating the bill's
pot enti al to further increase l|aw enforcenent's already-
substanti al m sdenmeanor wor Kkl oad.

REPRESENTATIVE HOLMES - in response to questions/coments
regardi ng Conceptual Amendnent 1's use of the phrase, "imm nent
physical harm to the public" - indicated that she would be
anenable to replacing that |anguage with the phrase, "inm nent

physi cal harmto a person”.
2:23: 36 PM

CERALD LUCKHAUPT, Assistant Revisor of Statutes, Legislative
Legal Counsel , Legislative Legal and Research Services,
Legislative Affairs Agency (LAA), as the drafter of HB 171
concurred that Conceptual Anmendnent 1 would narrow the [arrest]

di scretion that wuld be available wunder the bill, and
acknow edged that in sonme situations involving m sdenmeanor
offenses against a person, law enforcenent officers sinply
aren't going to be able to show that physical harm would occur
absent an immedi ate arrest. He added that he would be able to
draft appropriate repl acenent | anguage for Concept ua
Amendnent 1. In response to questions and conments, he offered

his understanding that the fact of an arrest does stay on a
person's record even if he/she isn't convicted; that for
purposes of the crimnal justice system juveniles are treated
differently than adults and by statute cannot be held in adult
jails; that law enforcenment officers nmust still have probable
cause to nmke an arrest regardless of what the offense is and
HB 171 wouldn't change that; and that with the other offenses
for which |law enforcement officers are already pernmtted to nake
a warrantless arrest wthout having w tnessed the offense -
whet her felony or m sdeneanor - officers are already neking such
pr obabl e- cause deterni nati ons. In conclusion, he surmsed that
| aw enforcenent officers' responsibility to nmake good choices
and apply their training would sonewhat increase under the bill,
which currently addresses seven m sdeneanor offenses against a
per son.

REPRESENTATI VE KELLER indicated that he'd been considering a
conceptual anendnent that would allow for a warrantless arrest
for the crines addressed by the bill J[only] if the wvictim
expressed or clainmed fear of being in inmmnent danger absent an
arrest of the alleged perpetrator.
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REPRESENTATIVE PRU TT, referring to testinony heard during
HB 171's last hearing, offered his wunderstanding that |aw
enforcenent officers are in favor of the bill because they
believe that their current inability to make a warrantless
arrest for certain misdeneanor offenses against a person
commtted outside their presence does put the public in inmnent
danger.

CHAIR GATTO, in response to a question, surmsed that [having
the warrantless-arrest authority proposed by the bill for the
m sdemeanor offenses outlined therein] would better allow |aw

enforcenment officers to put end to whatever crisis they are
respondi ng to.

REPRESENTATI VE PRUI TT indicated disfavor with the bill's current
| anguage.

CHAI R GATTO relayed that HB 171 would be held over [with the
notion to adopt Conceptual Amendnent 1 |eft pending].

2:37:28 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:37 p. m
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