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ACTI ON NARRATI VE
1: 07:48 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmittee
nmeeting to order at 1:07 p.m Representatives Gatto, Thonpson

Lynn, Keller, and Pruitt were present at the call to order.
Representatives Gruenberg and Holnes arrived as the neeting was
i n progress.

HB 168 - [ NJUNCTI ON SECURI TY: | NDUSTRI AL OPERATI ON

1: 08: 06 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO. 168, "An Act requiring the amount of the security
given by a party seeking an injunction or order vacating or
staying the operation of a permt affecting an industrial
operation to include an anmount for the paynent of wages and
benefits for enployees and paynents to contractors and
subcontractors that may be lost if the industrial operation is
wrongful ly enjoined."

1: 08: 31 PM

REPRESENTATIVE ERIC FEIGE, Al aska State Legislature, sponsor,
offered his understanding that there have been several cases
over the years that were later dismissed in which the courts
[initially] issued an injunction against an entity engaged in
resource extraction or construction, with the result being [an
unnecessary] delay in that entity's project. House Bill 168
woul d ensure that a party take sonme risk in bringing suit
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agai nst such a project. He offered his belief that under
current law, there is no risk to bringing a frivolous |awsuit.
Referring to the sectional analysis included in nenbers
packets, he noted that it says in part that HB 168 won't
prohibit a party that is wongly enjoined from other relief, or

otherwise limt the amunt that a party may recover in the
action. House Bill 168 is acconpanied by zero fiscal notes, and
menbers' packets include an article from H gh Country News
titled "' Firebrand ways'" indicating that injunctions are being

used to stop projects, as well as a 2011 report by the Al aska
M nerals Comm ssion highlighting the need for litigation reform
- including requiring security bonds of those initiating |egal
actions - and information regarding a simlar Mntana |aw. He
added that research thus far indicates that that |aw, enacted in
1995, has yet to be used, surmising that this nmeans that it is
having its intended effect of limting frivolous |awsuits.

REPRESENTATI VE KELLER nentioned that he is a co-sponsor of
HB 168.

REPRESENTATI VE FEIGE, in response to a question, indicated that
the bill would only apply [in situations where a party seeks a
restraining order, prelimnary injunction, or order vacating or
staying the operation of a permt that affects an industrial
operation].

1:14: 32 PM

SCOTT THORSON, expressing approval with the legislature for
addressing this issue, offered his belief that it's far too easy
for someone to bring a lawsuit to stop a resource devel opnent
project that has already been issued a permt by the state or

the federal government, resulting in extra costs - in terns of
time and noney - being incurred by contractors, enployees, and
vendor s. In conclusion, he relayed that he is in full support
of HB 168.

REPRESENTATI VE FEIGE, in response to questions, explained that
the concept of HB 168 was sonething that he'd come up with on

his own, and that the bill was drafted before he'd beconme aware
of the aforenentioned simlar Mntana |aw and was therefore not
nodeled on it, and that he is unaware of any court

interpretations or |egal opinions pertaining to the construction
or constitutionality of that Montana |aw. He confirmed that in
addition to [costs and damages that may be suffered by an
i ndustrial operation, the security bond authorized by HB 168
could also include paynents to contractors and subcontractors,

HOUSE JUD COW TTEE -4- March 21, 2011



and enployee wages and benefits]. In response to further
guestions, he explained that the reach of the bill, and
determ nations regarding which costs to include in the security
bond, would be nmade by the courts, adding that "the objective
with [HB 168] is ... not to change a court rule,"” and that he
doesn't believe that a court rule change would be necessitated
by adoption of the bill's proposed statute.

REPRESENTATI VE GRUENBERG noted that the bill drafter had rel ayed
to himhis understanding that [Rule 65(c) of the Al aska Rul es of
Civil Procedure] applies to tenporary restraining orders and
prelimnary injunctions, but not additionally to permanent
injunctions regarding orders vacating or staying the operation
of a permt that affects an industrial operation.

REPRESENTATI VE FEI GE, in response to further comments, nentioned
that research he's conducted indicates that HB 168 neither
conflicts with [Rule 65(c)] nor constitutes a court rule change.

1:25:54 PM
TINA KOBAYASHI, Chief Assistant Attorney General - Statew de
Section Supervisor, Ol, Gs & Mning Section, Civil Dvision

(Juneau), Departnent of Law (DOL), offered her wunderstanding
that under the wording of [the bill], when setting the anount of
the security bond, the court may take into account the potential
damages that m ght be suffered by the industrial operation if it
is wongfully enjoined or restrained, and that the intent of
bill is to not change the court's discretion in determ ning the
appropriate anmount of the security bond.

REPRESENTATI VE GRUENBERG noted that Rule 65(c) says in part:

(c) Security. No restraining order or prelimnary
injunction shall issue except wupon the giving of
security by the applicant, in such sum as the court

deens proper, for the paynment of such costs and
damages as may be incurred or suffered by any party
who is found to have been wongfully enjoined or
restrai ned.

REPRESENTATI VE GRUENBERG asked whet her there have been any court
cases wherein a security bond required under Rule 65(c) has
included an anount for the paynent of wages and benefits for
enpl oyees and paynent to contractors and subcontractors.
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M5. KOBAYASH said she is not aware of any such cases or any
cases wherein that issue was even rai sed.

REPRESENTATI VE GRUENBERG questioned whether HB 168 could be
construed to be affecting the public interest such that
application of Rule 24(c) of the Alaska Rules of Cvil Procedure
would be necessitated should the bill be challenged on
constitutional grounds. Rule 24(c) says in part:

Wen the constitutionality of a state statute
affecting the public interest is drawn in question in
any action to which the state or an officer, agency,
or enployee thereof is not a party, the court shall
notify the Attorney General of Alaska of such fact,
and the state shall be permtted to intervene in the
action.

M5. KOBAYASHI indicated that in such a situation, application of
that court rule woul d be necessitat ed.

REPRESENTATI VE HOLMES asked whether the bill would apply in
situations involving the operation of a federal permt.

M5. KOBAYASH offered her belief that in such situations,
federal |aw woul d apply instead of HB 168.

REPRESENTATI VE HOLMES asked whether the bill would apply in
situations involving the operation of a permt issued by a |ocal
gover nnent .

M5. KOBAYASHI offered her belief that it woul d.

REPRESENTATI VE GRUENBERG raised the questions of whether the
bill is intended to also address industrial operations owned by
a governnental agency, and of whether, if so, the proposed
security bond could then include the paynent of wages and
benefits for government enpl oyees.

1: 37: 18 PM

TOM CRAFFORD, Director, Ofice of Pr oj ect Managenent &
Permtting, Departnment of Natural Resources (DNR), expressed
concern that the bill mght inpact the various regulatory
prograns that the state either has obtained or is obtaining
primacy for from the federal governnent, such as [the Surface
M ning Control and Reclamation Act of 1977 (SMCRA) prograns, the
National Pollutant Discharge Elimnation System (NPDES) permt
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pr ogram and the Congestion Mtigation and Ar Quality
| mprovenent (CMAQ Program. Cenerally, when such prograns are
assunmed from their associated federal agencies, it's with the
understanding that the state's laws are at |east as protective
as the federal |aws, and so the concern centers on the fact that
those federal agencies could perhaps find that HB 168 results in
state laws that are not as stringent as required. Therefore, he
opi ned, consideration should be given to how the bill mght
affect the state's assunption of the aforenentioned federal
regul atory prograns.

1:42: 27 PM

LYNN TOM CH KENT, Director, Dy vision of Wter, Departnent of
Environnmental Conservation (DEC), in response to a question,
explained that if a permt is stayed, then the industrial
operation's activity that would purportedly cause danmage to an
area wouldn't actually occur during the extent of that stay.

REPRESENTATI VE FEI GE additionally offered his belief that HB 168
won't prevent a party from seeking a restraining order,
prelimnary injunction, or order vacating or staying the
operation of a permt that affects an industrial operation, but
woul d instead sinply increase the party's risk in bringing an
action by requiring a security bond, a bond which could at | east
partially mtigate a wongfully-enjoined industrial operation's

| osses. He added that should the party bringing the action
prevail, it is his intention that that security bond would be
ret ur ned.

CHAI R GATTO not ed, though, that even a prevailing party would be
out the cost of obtaining the bond.

REPRESENTATI VE GRUENBERG asked whet her there were any nmechani sns
that would allow a party bringing a successful action to recoup
that cost or any other costs.

REPRESENTATI VE FEI GE ventured that it would be the court which
would be in the best position to ensure that the financial
interests of all the parties are protected, and to address
frivol ous clains. And, again, it would be up to the court to
determne the appropriate anmount of the security bond; this
judicial discretion should ensure that even a small party with a
potentially-legitimate claim isn't precluded from bringing an
action. In response to another question, Representative Feige
reiterated that the bill would only apply [in situations where a
party seeks a restraining order, prelimnary injunction, or
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order vacating or staying the operation of a permt that affects
an industrial operation].

1:50: 01 PM

REPRESENTATIVE HOLMES noted that the term "industri al
operation” is defined in the bill as including a construction,
ener gy, or tinber activity, and oil, gas, and mneral

expl oration, devel opnment, and production. She characterized the
term "construction" as perhaps being overly broad, appearing to
allow the bill to apply to any construction activity, including
a nei ghbor's home-renovation project, for exanple.

REPRESENTATI VE FEIGE said he is not expecting the bill to be
used by individuals to stop the activities of other individuals
- other private property owners - but acknow edged that perhaps
an anmendnent excluding residential construction activities m ght
be in order.

REPRESENTATI VE HCOLMES observed that the potential costs and
damages of sone industrial operations could potentially be so
high as to preclude a party from obtaining a security bond in
t hat anount.

REPRESENTATI VE FEI GE acknow edged that point, but noted that
i ndustrial operations, whether large or small, if wongfully
enjoined, could incur substantial costs and suffer substanti al
damages as a result of a stay based on a frivolous claim
Again, it would be up to the court to deterni ne what the anount
of the proposed security bond should be, and the court woul dn't
have to set the bond so high that it results in the party being

unable to obtain it. There should be some kind of risk placed
on the plaintiff in order to "weed out" frivolous |awsuits, he
opi ned, since even when frivolous, they are still lawsuits and
can still result in costs and danages being incurred and
suffered as the result of a stay, with serious inplications for
the state's econony. In response to conments, he surm sed that

the court, too, has a role in determining which clains have
potential nerit.

CHAIR GATTO reiterated Representative Holnes's point regarding
| arge security bonds.

REPRESENTATI VE = THOVPSON, t oo, observed that as «currently

witten, the bill could apply in situations involving
residential construction projects.
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CHAI R GATTO questioned how a forfeited security bond would be
distributed to an industrial operation and its contractors,
subcontractors, and enployees when it is found to have been
wrongful ly enjoined or restrained.

REPRESENTATI VE FEI GE indicated his belief that it would be up to
the court to handle that distribution.

1: 58: 18 PM

REPRESENTATI VE ~ GRUENBERG  poi nt ed out t hat t he phr ase,
"wrongfully enjoined or restrained" as used in both the bill and
Rule 65(c) signifies only that the party bringing the action
hasn't prevailed, and not necessarily that its assertions were
frivol ous. He questioned whether the sponsor is intending for
the bill to only be applied in situations where the party's
assertions are found to be frivol ous.

REPRESENTATIVE FEIGE indicated a preference for the proposed
security bond to be forfeited in any situation wherein the party

bringing the action doesn't prevail regardless that its
assertions weren't frivolous. In response to comrents and a
guestion regarding the definition of the term "industrial
operation”, he suggested that the bill be anmended to exclude

certain types of residential construction activities, though
exactly which types to exclude would be up to the comrittee to
det er m ne.

REPRESENTATI VE KELLER pointed out that as currently witten, the

bill would apply to any construction activity that requires a
permt.

REPRESENTATI VE LYNN suggested Ilimting the bill to just
activities involving the developnent of the state's natural
resources, offering his understanding that the bill is only

meant to address frivolous lawsuits filed with the intention of
st oppi ng resource devel opnent.

REPRESENTATI VE FEIGE indicated that he doesn't intend for the
bill to apply to "sone of the smaller level of activities," but
rather only to projects requiring a permt, even residential
construction projects. In response to further comments and
guestions, he acknow edged that the commttee could choose to
somewhat |imt the scope of the bill as it relates to
residential construction activities.

CHAI R GATTO rel ayed that HB 168 woul d be hel d over
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The commttee took an at-ease from2:10 p.m to 2:12 p. m

HB 6 - REMOVI NG A REGENT

2:12: 10 PM

CHAI R GATTO announced that the final order of business would be
HOUSE BILL NO 6, "An Act authorizing the governor to renove or
suspend a nenber of the Board of Regents of the University of
Al aska for good cause; and establishing a procedure for the
removal or suspension of a regent." [Before the committee was
CSHB 6( EDC) . ]

2:13: 06 PM

REPRESENTATI VE KELLER nobved to adopt the proposed commttee
substitute (CS) for HB 6, Version 27-LS0027\T, M schel, 2/25/11,
as the working docunent.

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.
2:13:59 PM

TED MADSEN, Staff, Representative Mx Guenberg, Alaska State
Legi slature, explained on behalf of +the sponsor of HB 6,
Representative Guenberg, that back in 2007, a nenber of the
Board of Regents of the University of Alaska was indicted on
many counts of fraud and enbezzlenment of federal funds but
refused to resign his position as regent, and so in addition to
the Senate's beginning formal inpeachnent proceedings, a bill
was introduced in the House that would have created a procedure
by which to renove a regent. At that tinme, the Board of Regents
didn't have such a procedure in place, and so was invited [by
the House Judiciary Standing Committee] to adopt policies
t hrough which the Board of Regents could renpve one of its own
menbers, but it didn't do so then and has yet to do so.
Specifically, HB 6 would allow the governor to renobve a regent
for good cause, and provides for the establishment of both a
r enoval procedure and a suspension procedure, wth both
procedures conplying with Alaska's Admi nistrative Procedure Act
(APA) . He offered his belief that Section 1, which pertains to
| egi slative findings and purposes, offers reassurance that the
bill is intended to allow for the renpoval of a regent only for
good cause, while also ensuring that the wuniversity remains
insulated frompolitics.
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MR. MADSEN explained that Section 2's proposed AS 14.40.155(a)
enunerates instances in which a regent may be suspended. Under
Version T, though, proposed AS 14.40.155(a)(3) now says, "a
probabl e cause determ nation of a knowi ng ethics violation under
AS 39.52 that results in a conplaint under consideration by the
personnel board"; and proposed AS 14.40.155(a)(4) now says, "a
verified conplaint of nmalfeasance or nonfeasance in office
described under (g)(4) of this section under consideration by
t he governor™. These two changes in | anguage address a concern
that nere allegations could [result in suspension]. Al so under
Version T, proposed AS 14.40.155(a) now contains a paragraph (5)
that says, "proceedings involving msconduct that is related to
the regent's ability to serve as a regent under consideration by
a professional or occupational |icensing body".

2:19: 00 PM

MR. MADSEN explained that Section 2's proposed AS 14.40.155(hb)
provides [a regent facing an accusation by a governor seeking
the regent's renoval] an opportunity for a hearing and judicia
review, that Section 2's proposed AS 14.40.155(c) allows a
suspended regent to request a hearing to defend against the
stated grounds for the suspension, or a hearing to have the
suspension |ifted; that Section 2's proposed AS 14.40.155(d)
allows the governor to delegate the office of admnistrative
heari ngs to conduct such hearings - such delegation is comonly
done for hearings pertaining to many of the state's boards and
comm ssions; that Section 2's proposed AS 14.40.155(e) states
that the APA - AS 44.62.330 through AS 44.62.630 - shall apply
to all proceedi ngs under proposed AS 14.40.155; that Section 2's
proposed AS 14.40.155(f) stipulates that anmong other things, a
conplete record of the renoval proceeding shall be filed wth
the lieutenant governor's office; and that Section 2's proposed
AS 14.40.155(g) defines the term "good cause" as it would be
used in proposed AS 14.40.155 to justify the renoval of a
regent. Under Version T, though, proposed AS 14.40.155(9)(5)
now says good cause also neans, "msconduct related to the
regent's ability to serve as a regent and resulting in the
revocation or suspension of a professional or occupational
i cense issued under state |aw'.

MR. MADSEN, in conclusion, explained that Section 3 - the
applicability section - stipulates that the bill would apply to
all conduct and acts occurring before, on, or after the bill's

ef fecti ve date.
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REPRESENTATI VE GRUENBERG, in response to a question and speaking
as the sponsor, explained that currently, the only way a regent
could be renmoved would be via a formal inpeachnent proceeding
conducted by the |egislature. Such a limtation is neither
practical nor responsible, given that the |egislature neets for
only part of the year, he opined.

REPRESENTATI VE HOLMES referred to the |anguage of proposed
AS 14.40.155(g)(1) stipulating that "good cause" also neans a
violation of the Al aska Executive Branch Ethics Act - AS 39.52 -
and questioned whether that includes even mnor violations of
t hat Act.

REPRESENTATI VE GRUENBERG said that as the sponsor of the bill

it's his intention that it would have to be a very nmgjor
vi ol ati on. Because the Board of Regents of the University of
Al aska has been established by the Al aska State Constitution, a
regent should not be renpbved except for a reason so serious that
t he person either cannot or should not continue to function as a

regent. He nentioned that he would be anenable to altering
proposed AS 14.40.155(g)(1) in order to ensure that that's
really the case - perhaps by stipulating that it mnust be a
serious violation, or a very serious violation. In response to

a comment regardi ng proposed AS 14.40.155(g)(3) stipulating that
"good cause" also means a conviction of a m sdeneanor involving
di shonesty, breach of trust, or the University of Al aska, he
characterized such m sdeneanors as very serious [for a regent to
have comm tted].

2:24: 55 PM

REPRESENTATI VE LYNN referred to proposed AS 14.40.155(9g)(1), and
suggested that perhaps it could instead be anended to stipul ate
only violations of the Al aska Executive Branch Ethics Act for
whi ch a substantial penalty is assessed.

REPRESENTATI VE GRUENBERG i ndi cated that he would be anenable to
such a change as an alternative to his suggestion. In response
to comments and a question, he offered his understanding that
nmenbers' packets include a nmenorandum from the drafter defining
a nunber of the ternms used in proposed AS 14.40.155(g), and
rel ayed that he woul d be anenable to holding HB 6 over.

REPRESENTATI VE HOLMES said she wants to ensure that HB 6

conplies with the sponsor's intent, that being that a regent
woul d only be renoved for a very serious reason
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REPRESENTATI VE LYNN referred to proposed AS 14.40.155(9g)(4)(B)
stipulating that "good cause" also neans nualfeasance or
nonfeasance in office, including an inability to serve, and
opined that the length of that inability to serve should be
speci fi ed.

REPRESENTATI VE GRUENBERG nentioned that he would continue to
work on the bill in order to address menbers' concerns.

CHAIR GATTO relayed that HB 6 would be held over [with the
notion to adopt Version T as the working docunent |eft pending].

2:28:11 PM
ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:28 p. m

HOUSE JUD COW TTEE -13- March 21, 2011



