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ACTI ON NARRATI VE

1:37: 24 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmttee
neeting to order at 1:37 p.m Representatives Gtto, Pruitt,
Thonpson, Lynn, and Keller were present at the call to order.

Representative Gruenberg arrived as the neeting was in progress.

HB 127 - CRIMES | NVOLVI NG M NORS/ STALKI NG | NFO

1: 37: 54 PM

CHAI R GATTO announced that the only order of business would be
HOUSE BILL NO 127, "An Act relating to the crinmes of stalKking,
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online enticenent of a mnor, unlawful exploitation of a mnor,
endangering the welfare of a child, sending an explicit imge of
a mnor, harassnent, distribution of indecent material to
m nors, and m sconduct involving confidential i nformation;
relating to probation; and providing for an effective date."

1: 38: 08 PM

REPRESENTATI VE THOVPSON noved to adopt the proposed commttee
substitute (CS) for HB 127, Version 27-GH1840\M Gardner,
2/ 24/ 11, as the working docunent. There being no objection,
Version Mwas before the commttee.

1: 38: 50 PM

REPRESENTATI VE LYNN made a notion to adopt Amendnent 1, |abeled
27-GH1840\M 1, Gardner, 2/24/11, which read:

Page 1, line 2, followng "mnor,":
I nsert "crimnal inpersonation,”

Page 2, follow ng line 31:

Insert a new bill section to read:
"* Sec. 6. AS 11.46.565(a) is anended to read:
(a) A person conmts the crinme of crimna

i npersonation in the first degree if
(1) the person

(A [(D)] possesses an access device or
identification docunment of another person;
(B [(2)] wi thout authorization of the

ot her person, uses the access device or identification
docunent of anot her person to obtain a false
identification docunent, open an account at a
financial institution, obtain an access device, or
obtain property or services; and

(O [(3)] reckl essly damages the financial
reputation of the other person; or

(2) the person violates AS 11.46.570 and

the crime intended is a sex offense; in this
paragraph, "sex offense” has the neaning given in
AS 12.63.100."

Renunber the followi ng bill sections accordingly.

Page 11, |ine 16:
Delete "Sections 1 - 12 and 15"
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REPRESENTATI VE LYNN, noting that Anmendnent 1 addresses false
caller identification (ID) technol ogy, relayed that although the
DCOL has expressed some concerns about Anmendnent 1, [the drafter
has indicated his belief] that there mght be situations in
which its adoption m ght nmake it easier to prosecute soneone.

1: 40: 28 PM

THOMAS REIKER, Staff, Representative Bob Lynn, Al aska State
Legislature, indicated that [by altering AS 11.46.565(a), which
addresses the crinme of crimnal inpersonation in the first
degree,] Amendrment 1 would rmake it a [nore serious] crine to use
false caller 1D technology, a false "Facebook"” account, a false
instant nessaging profile, or a false e-mail account in
furtherance of a crinme that is a sex offense. Speci fically,
under Amendnent 1, if a person commits the crinme of crimnal
i npersonation in the second degree as outlined in AS 11.46.570
and does so in furtherance of a sex offense, then he/she could
be charged with the crinme of crimnal inpersonation in the first
degree; existing AS 11.46.570 reads:

(a) A person conmits the crinme @ of crim nal
i npersonation in the second degree if the person

(1) assunes a false identity and does an act in
t he assuned character with intent to defraud, commt a
crime, or obtain a benefit to which the person is not
entitled; or

(2) pretends to be a representative of sone
person or organization and does an act in the
pretended capacity with intent to defraud, commt a
crime, or obtain a benefit to which the person is not
entitl ed.
(b) Crimnal inpersonation in the second degree is a
cl ass A m sdeneanor.

MR. REIKER, in response to questions, gave sonme exanples of how
a sexual predator mght easily use [the aforenentioned types of
technology] to give his/her victins a false sense of security
with regard to who they think they are interacting wth.

The commttee took an at-ease from1:46 p.m to 1:48 p. m

MR. REIKER, in response to further questions, relayed that under
Amendnent 1, conmtting the crinme of crimnal inpersonation in
the second degree in furtherance of a sex offense would be a
class B felony; that although sone of +the sex offenses
referenced via Anmendnent 1 are msdeneanors, whet her a
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perpetrator would be charged with a violation of Anmendnent 1's
proposed AS 11.46.565(a)(2) would be at the discretion of the
prosecutor; and that Amendnment 1 could provide prosecutors wth
anot her option regardi ng what they could charge sonmeone with.

REPRESENTATI VE  THOWSON  questi oned whet her t he behavi or
Amendnent 1 is intended to address was already covered under the
statute pertaining to the crinme of online enticenent of a mnor
- AS 11.41.452.

MR. REI KER rel ayed that the sponsor didn't feel that it was. In
response to another question, he noted that the crime of
crimnal inpersonation in the second degree is a class A
m sdeneanor, and the crine of crimnal inpersonation in the
first degree is a class B felony, and reiterated that wunder
Amendnent 1, committing the second-degree crine in furtherance
of a sex offense would result in the penalty associated with the
first-degree crine.

REPRESENTATI VE GRUENBERG characterized that as a significant
junp in penalties, and noted that under Amendnent 1, the term
"sex of fense" has the neaning given in AS 12.63. 100.

1: 56: 15 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), observed
that AS 12.63.100(6) defines the term "sex offense" for
purposes of registering as a sex offender. She then read
provisions of AS 12.63.100(6), clarified which specific crines
were being referenced therein, and responded to questions about
sonme of those various crines; AS 12.63.100(6) read:

(6) "sex offense" neans

(A) a crinme wunder AS 11.41.100(a)(3), or a
simlar law of another jurisdiction, in which the
person commtted or attenpted to conmt a sexual
offense, or a simlar offense under the laws of the
other jurisdiction; in this subparagraph, "sexua
of fense" has the nmeaning given in AS 11.41.100(a)(3);

(B) a crine wunder AS 11.41.110(a)(3), or a

simlar law of another jurisdiction, in which the
person conmmtted or attenpted to conmmt one of the
following crimes, or a simlar Jlaw of another

jurisdiction:
(1) sexual assault in the first degree;
(ii1) sexual assault in the second degree;
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(tii) sexual abuse of a mnor in the first
degree; or

(itv) sexual abuse of a mnor in the second
degree; or

(O a crime, or an attenpt, solicitation, or
conspiracy to commt a crine, under the follow ng
statutes or a simlar |aw of another jurisdiction:

(i) AS 11.41.410 - 11.41.438;

(ii) AS 11.41.440(a)(2);

(iii1) AS 11.41.450 - 11.41.458;

(iv) AS 11.41.460 if the indecent exposure is
before a person under 16 years of age and the offender
has a previous conviction for that offense;

(v) AS 11.61.125 - 11.61.128;

(vi) AS 11.66.110 or 11.66.130(a)(2) if the
person who was induced or caused to engage in
prostitution was 16 or 17 years of age at the tinme of
t he of f ense;

(vii) former AS 11.15.120, fornmer 11.15.134, or
assault wth the intent to conmt rape under former AS
11.15.160, former AS 11.40.110, or former 11.40.200;
or

(viii) AS 11.61.118(a)(2) if the offender has a
previ ous conviction for that offense;

2:05:12 PM

REPRESENTATI VE THOMPSON surm sed that prosecuting soneone under
Amendrment 1 would be difficult if the person violating
AS 11.46.570 weren't also convicted of one of the aforenentioned
sex of fenses.

M5. CARPENETI concurred, adding that she couldn't 1inmagine a
circunstance in which it would be possible.

MR. REIKER, in response to coments, elaborated that Anmendnent 1
is intended to nmake the underlying crimnal inpersonation crinme
a nore serious offense if the person's intent in conmtting that
crime is to then commt a sex offense. Thi s approach, rather
than narrowing the sex offense statutes thenselves to address
false caller ID technology, was taken because the drafter felt
that the use of false caller ID technology was already covered
under the crimnal inpersonation statutes. In response to a
guestion, he «clarified that the wuse of false <caller |ID
technology would only be a crime if the person using that
technology did so with the intent to commt a crinme or obtain a
benefit to which he/she was not entitled. He too relayed that
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the drafter felt that there mght be situations in which the
adoption of Anmendnment 1 mght nake it easier to prosecute
soneone.

M5. CARPENETI, in response to comments and questions, indicated
that the DOL's concern with Amendnent 1 revolves around the fact
that it addresses a property crine that includes a specific
intent to conmt a crinme against a person. The DOL woul d have
to prove beyond a reasonable doubt that when the person assuned
the false identity, that he/she intended to commt a sex offense
- a crine against a person. Furthernore, because the crinme of
crimnal inpersonation is a property crine, soneone convicted
under Anendnent 1 wouldn't be required to register as a sex
of f ender. G ven the problens Alaska has wth regard to sexual
assault crines and sexual abuse of a mnor crinmes, and given the
[adm nistration's] stance on this issue, prosecuting a sex
offense as a non-sex-offense is not something the DOL would
generally do, because sex offenses are too serious. Al so,
because the use of false caller ID technology is already covered
under existing law, in situations where a person uses such
technology in furtherance of a sex offense, the DO. could
already charge the person with both the crinme of crimnal
i npersonation in the second degree, and the wunderlying sex
of fense. Approaching such situations in this manner would avoid
"this kind of crossover of property [crines] versus sex crinmes"”
that the DOL is concerned about wth Anendnent 1.

2:22: 24 PM

DOUGLAS GARDNER, Director, Legal Services, Legislative Legal and
Research Services, Legislative Affairs Agency (LAA), speaking as
the drafter of HB 127, in response to questions and coments

offered his wunderstanding that [the presunptive sentencing
range] for a class B felony offense that isn't a sex offense is
3 to 5 years, with a maxi mum sentence of 10 years, whereas [the
presunptive sentencing range] for a class B felony sex offense
is 5 to 15 years, with a maxi num sentence of 99 years; and that
he could conceive of a situation in which Anendnent 1 m ght be
used instead of the existing sex offense statutes iif a
perpetrator [through the use of the aforenentioned types of
technol ogy] intends to commt a sex offense but hasn't yet taken
a substantial step towards doing so.

M5. CARPENETI, in response to coments, reiterated that the DOL
has a policy against reducing a sex crine to a crine that isn't
a sex crine, because, again, a convicted perpetrator wouldn't
have to register as a sex offender.

HOUSE JUD COW TTEE -7- February 28, 2011



REPRESENTATI VE GRUENBERG suggested that the issues raised by
Amendnent 1 be researched further.

[ The notion to adopt Anendnent 1 was |eft pending.]

2:35:41 PM

M5. CARPENETI - in response to questions regarding the phrase
", with the intent to annoy or enbarrass another person,” as
used in Section 7, on page 3, lines 23-24 - explained that that

phrase addressing the person's cul pable nental state was added
to Version M so that proposed AS 11.61.116, establishing the new
crime of sending an explicit imge of a mnor, wouldn't apply in
situations where soneone sends around baby pictures or other
accidental ly-explicit depictions.

REPRESENTATI VE GRUENBERG expressed a preference for wusing the
word, "humliate” on page 3, line 24, instead of the word,
"enbarrass", because the word, "humliate" would perhaps be a
stronger termfor purposes of crimnalizing the behavior.

M5. CARPENETI relayed that although her supervisor thinks that
nore people understand the word, "enbarrass", she thinks he
doesn't feel strongly either way about replacing it with the
word, "humliate".

CHAIR GATTO suggested instead sinply adding the word,
"humi | iate" to that phrase.

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 2, to
repl ace the word, "enbarrass"” on page 3, line 24, with the word,
“hum |iate".

CHAI R GATTO offered his belief that use of the word, "humliate"
sets a pretty high standard, perhaps too high. He asked whet her
such a substitution would be hel pful.

MS5. CARPENETI indicated that it would be helpful just in terns
of arriving at a conprom se. In response to concerns expressed
about the word, "annoy", she pointed out that that term has been
used for a nunber of years, wthout problem in the statutes
pertaining to the «crime of harassnent; specifically, AS
11.61.120(a) says in part, ", with intent to harass or annoy
anot her person,".

REPRESENTATI VE GRUENBERG w t hdrew Anendnent 2.
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CHAI R GATTO surmsed that if the act of annoying a victimis
enough to charge a person under proposed AS 11.61.116, then it
matters not that the person also went so far as to engage in the
act of humliating the victim

2:38: 15 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Anendnent 3, to
repl ace the word, "enbarrass"” on page 3, line 24, with the word,
"har ass".

REPRESENTATI VE KELLER obj ect ed. He said he didn't consider
using the word, "enbarrass", to be a problem regardless that it
m ght set a standard that could be easily proved. | nst ead, he

surm sed, the problem is going to be in proving the intent of
t he person, regardless of which terns are used.

CHAI R GATTO expressed a preference for using the word, "harass",
inthat it could provide for an easier threshold to arrive at.

REPRESENTATI VE LYNN questioned, though, whether to "harass”
someone requires a series of actions.

CHAI R GATTO acknow edged that point.

M5. CARPENETI relayed that the word, "humliate" would be
preferable to the word, "harass" because the phrase, "to annoy
or harass" already constitutes the culpable nental state
required for the crime of harassnment, and so it would be good to
make sone sort of distinction between the two cul pable nental
states. In response to a question, she added that she is nerely
concerned that using a phrase in proposed AS 11.61.116(a) so
simlar to that used in AS 11.61.120(a) would raise the question
of whether a separate crine is even necessary. The dictionary
definition of the word, "humliate” is not confusing, she
remar ked, and predicted that the courts could apply it wthout
difficulty. In response to comments and further questions, she
explained that in order for a person to be found guilty of
violating proposed AS 11.61.116, the State would have to prove
that the person intended for his/her behavior to result in a
particul ar outcome - that being to affect how the victimfelt or
how others felt about the victimas a result of the behavior -
regardl ess of whether that outcome was actually achieved. The
DOL, would prefer that Section 7 retain the phrase, ", with the
intent to annoy or enbarrass another person,”, but would be
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anenable to having the word, "enbarrass" changed to the word
“hum |iate".

REPRESENTATI VE GRUENBERG expressed concern that by wusing the
word, "enbarrass”, the person could intend to nmake the victim
feel enbarrassed and it would be a crinme even though very little
harmto the victimactually occurs. The word, "enbarrass" m ght
be too broad, he concl uded.

M5. CARPENETI again relayed that the DOL would be anmenable to
having the word, "enbarrass” changed to the word, "hum|liate".

2:45:11 PM
REPRESENTATI VE CGRUENBERG wi t hdr ew Anendnent 3.

REPRESENTATI VE GRUENBERG renmade the notion to adopt Anmendnent 2,
to replace the word, "enbarrass" on page 3, line 24, with the
word, "humliate".

CHAIR GATTO ventured that in the context of proposed AS
11.61.116 - which would crimnalize the act of sending an
explicit imge of a mnor under the age of 16 - it seens |like
al nrost any word woul d be suitable.

REPRESENTATI VE LYNN opined that being humiliated is much worse
than nerely being annoyed or enbarrassed, particularly given
that many [seemi ngly inconsequential] actions can annoy or
enbarrass soneone.

IVS. CARPENETI , in response to a question, characterized
Amendnent 2 as being fine.

REPRESENTATI VE  KELLER objected to the notion to adopt

Amendnent 2. He questioned whether it would be better to
i nstead replace the phrase, "annoy or enbarrass”" with the word,
"harm'; Section 7 would then in part read, ", with the intent to

har m anot her person,".

M5. CARPENETI said such a change woul d be concerni ng because she

woul dn't know what the word, "harmi neans in the context of
prosecuting soneone for the crine of sending an explicit inage
of a mnor. It would be better, therefore, to specify what is

meant, as both the current [|anguage and Anendnent 2 do.
Changi ng the current |anguage as Amendnent 2 proposes would be
easier for the DOL to deal with, she concl uded.
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REPRESENTATI VE KELLER renoved his objection to the notion to
adopt Amendnent 2.

CHAIR GATTO, noting that there were no further objections,
announced that Anmendnment 2 was adopt ed.

CHAIR GATTO observing that nmre work on both the bill and
Amendnment 1 was warranted, assigned HB 127 [Version M to a
subconm ttee chaired by Representative G uenberg.

2:51:43 PM

ADJ OQURNNMENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 2:51 p. m
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