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CHAIR CARL GATTO called the House Judiciary Standing Conmmttee
neeting to order at 1:06 p.m Representatives Gtto, Keller,
Pruitt, and Thonpson were present at the <call to order
Representative Lynn arrived as the neeting was in progress.
Representative G uenberg was excused.

HB 116 - CORRECT SPELLI NG OF LORAZEPAM

1: 07:14 PM

CHAI R GATTO announced that the first order of business would be
HOUSE BILL NO. 116, "An Act making a corrective anendnent to the
Al aska Statutes as recommended by the revisor of statutes by
correcting the spelling of 'lorazepani and providing an
applicability section; and providing for an effective date."

1: 07: 59 PM

GERALD LUCKHAUPT, Assistant Revisor, Legal Services, Legislative
Legal and Research Services, Legislative Affairs Agency (LAA

explained that HB 116 is a special revisor's legislation. There
is another revisor's legislation, which includes all the other
changes that have beconme outnoded in statute. Traditionally,
the revisor hasn't placed crimnal natters in the revisor's
| egi sl ation because it can have an effect on past convictions

Therefore, HB 116 was introduced to correct the m sspelling of
| orazepam that occurred in 1982 and remained unnoticed until
| ast year. Another reason for HB 116 is to have an
applicability section that specifies this is merely a technica

change that doesn't change the law. Therefore, HB 116 nakes it
clear that past [charges and convictions] involving "l orazepan”
were neant to refer to "lorazepant. 1In response to Chair Gatto,
M. Luckhaupt acknow edged that one could argue he/she is
i nnocent [because the individual's charges involved "l orazepan,"”
whi ch doesn't exist]. However, that's why the applicability
section of HB 116 is necessary; to specify that the msspelling
was a clerical mstake. He offered his belief that there won't
be any problem with past convictions or current prosecutions as
the notion of strict code pleading went away sone 50 years ago.
Still, if there is a problem the applicability clause attenpts
to fix it as best it can. Departnent of Law staff nenbers agree
that HB 116 is the best way to fix the problem In response to
Chair Gatto, M. Luckhaupt relayed that the msspelling was
brought up last year with a prosecution in Fairbanks. He
reviewed the case in which the msspelling of |orazepam a form
of valium was discovered. He noted that this fix was added to
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| egislation at the end of l|ast year, but the legislation didn't
get through the process.

1:11: 48 PM

REPRESENTATI VE PRUI TT asked whether the m sspelling affected the
prosecution of the Fairbanks case in which it was di scover ed.

MR. LUCKHAUPT replied no; rather there was recognition that it
was nerely a msspelling in statute. In further response to
Representative Pruitt, M. Luckhaupt surmsed that the court
recogni zed what the legislature intended to do, which wasn't to
crimnalize the possession of sonething that didn't exist.

1:13:18 PM

REPRESENTATI VE THOVPSON rel ated his understanding that there are
other msspellings in the sanme section. For instance, in AS
11.71.140(b) (1) (O "oxynorphine" should be "oxynorphone" and in
AS 11.71.170(f)(3)"propoxphene” should be "propoxyphene". He

asked whet her those m sspellings could be addressed with HB 116.

MR. LUCKHAUPT expressed the need to have tinme to research
whet her those are actual msspellings. He infornmed the
commttee that he went through a process with |orazepam to
ensure that the msspelling wasn't nerely a clerical error in
the statute books, but rather something the I|egislature did.
The m sspelling of "propoxyphene” is sinply a msspelling by
Lexis Nexus in the statute books because the |legislature
actually passed the correct spelling, and therefore it wouldn't
require a |egislative change. However, "oxynorphine" is |isted
by the US. Dr ug Enf or cenment Adm ni stration (DEA) as
"oxynor phi ne" and "oxynorphone." Therefore, he said he was
hesitant to recommend a change until he has had tine to research
it further.

1:15: 31 PM

CHAIR GATTO after ascertaining that no one else wished to
testify, closed public testinony.

1:16:15 PM
REPRESENTATI VE THOVMPSON noved to report HB 116 out of committee
with individual recomrendations and the acconpanying fiscal

not es. There being no objection, HB 116 was reported from the
House Judiciary Standing Comm ttee.
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HB 8 - FEDERAL REGULATI ONS & EXECUTI VE ORDERS

1:17: 09 PM

CHAI R GATTO announced that the final order of business would be
HOUSE BILL NO 8, "An Act relating to certain federa
regul ations and presidential executive orders; relating to the
duties of the attorney general; and providing for an effective
date."

1:17:46 PM

REPRESENTATI VE KELLER, speaking as the sponsor of HB 8,
expl ained that HB 8 addresses the threat to the sovereignty of
the state. He identified the volune of federal regulations as
one source to the threat of the sovereignty to the state. This
legislation nerely instructs the attorney general to keep
abreast of federal regulations and executive orders and report
to the House and Senate Judiciary Standing Conmttees if a
problem is identified. He relayed that the Departnent of Law
(DAL) has informed himthat the departnent can't keep abreast of
all the regulations, which he said he believes. In fact, he
recalled being told when the health care |egislation was going
t hrough, every page of |aw generates 100 pages of regulations.
Therefore, he estimated that the 2,000-page health care |aw
generated about 200,000 pages of regulations. The DOL can't be
expected to go through every word of the law and thus DCOL has
proposed an anendnent, as follows [original punct uati on
provi ded] :

Del ete page 2, line 8 through Iine 20:

Del ete page 2, lines 22 through |ine 29:

| nsert

"(h) If the attorney general finds that a federal
regulation or presidential executive order has the
effect of preenpting state law and that the regulation
or order is wunconstitutional or was not properly
adopt ed, the attorney general shal | report the
findings to the chairs of the house and senate
commttees having jurisdiction over judicial matters.
The report nust include”

REPRESENTATI VE KELLER explained that the above anmendnent

provides for DOL to let the House and Senate Judiciary Standing
Conmmittees know if the departnment sees a problemwith a federa
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regulation or presidential executive order. Representati ve
Kel l er characterized that portion of the proposed anendnent as

accept abl e. However, he enphasized that it's inportant to him
that the portion of the proposed anmendnent that proposes to
delete the |anguage on page 2, lines 8-20, not be deleted and

rather remain in the | egislation.
1:22: 51 PM

REPRESENTATI VE LYNN asked whether something is unconstitutiona
only after the U S. Supreme Court says it is or can sonething be
unconstitutional prior to the U S Suprenme Court [ruling] it as
such.

REPRESENTATI VE KELLER offered his wunderstanding that the U S.
Constitution clarifies that states maintain sovereignty over any
federal agency branch, including the federal governnent. There
have been numerous cases in which states have stood up [for
their sovereignty] with various results. Representative Keller

stressed that the state's sovereignty is present and it has the
right to challenge whether [sonmething 1is unconstitutiona

regardl ess of] whether there's a U S. Suprene Court deci sion.

1:24: 43 PM

REPRESENTATI VE LYNN noted his agreenment, but questioned at what
poi nt somet hi ng actual ly noves from bei ng al |l egedl y
unconstitutional to unconstitutional. He opined that the answer

to the aforenenti oned woul d i mpact how one views HB 8.
1:25:18 PM

M CHAEL FORD, Assistant Attorney Ceneral & Legislative Liaison

Legislation & Regulations Section, Cvil Dvision (Juneau),
Department of Law (DOL), said that one of the issues raised by
HB 8 is regarding the point at which it's known that there is a
preenption issue. To know there is a preenption issue, there
must be a ruling by a court. He noted, however, that there can
be views on matters. For exanple, wth the health care dil emma
there are courts with differing views. Until the U S. Suprene
Court rules, it's unknown, wth finality, whether there is a
preenption i ssue or not.

CHAIR GATTO said that's the point. At the point at which the
state views the federal decision as wunconstitutional and the
federal governnent does not, he asked if the state would have to
act on the law that was passed or can the state ignore the |aw
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wi t hout consequence. He ventured that the latter is what HB 8
is intending to acconplish. Chair Gatto said:

So many other issues that are going to require us to
enact an exchange program $1 nillion fromthe feds to

do it; it's alnost like a bribe. Say, '"Hey, |I'll give
you $1 mllion if you will do sonething that indicates
that the law is constitutional.’ ... If, indeed, the
constitution says what it says, everything is

unconstitutional that we say is unconstitutional unti
a law decides that we were wong. O, is everything
constitutional as long as the feds say it, until we
decide that a | aw was wong? There's no gui dance.

MR. FORD said that the principles are easy to describe, but the
application of the principles is very difficult. Al t hough one
can say there is a line beyond which the federal governnent
can't pass because those rights are reserved for the states,
specifying the line is what the litigation is about.

1: 28: 14 PM

REPRESENTATI VE KELLER ventured that the issue isn't regarding
what action the U S. Suprene Court takes against the state. In
fact, HB 8 doesn't address the issue directly, but instead
leaves it such that [both the House and Senate Judiciary
Standing Conmittees] receive notification from the attorney
general that there is a problem Representative Keller opined
that the aforenentioned problem can't be solved ahead of tine
because every circunstance is different.

1: 29: 26 PM

JOANNE GRACE, Chief Assistant Attorney GCeneral, Opi ni ons,
Appeals, & Ethics, Cvil Dvision (Anchorage), Departnent of
Law, explained that when a [federal] court finds a law to be
unconstitutional, it wll have always been unconstitutional.
However, until such a decision is received froma federal court,
the choice of not following the |aw would be done at one's own
peril. M. Gace related her understanding that HB 8 would rely
on an opinion of the attorney general. She opined that the
Attorney Ceneral's Ofice is typically fairly prudent about
giving this type of advice.

CHAIR GATTO, referring to the Commerce O ause and the Affordable

Health Care Act, opined that it's not conceivable to him that
the Commerce C ause could be applied so broadly. Therefore, he
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guesti oned whether the state should spend funds to institute all
the prograns required under [the Affordable Health Care Act]
assumng that the state would win [the court case] |later and be
able to undo those prograns. O, should the state spend the
funds to institute all the prograns required wunder [the
Affordable Health Care Act] based on the assunption that the Act
will be shown constitutional. Chair Gatto pointed out that the
state has to take an action that costs mllions of dollars based
on what [the legislature] believes the U S. Suprenme Court wll
rul e. He acknow edged that one can't predict the U S. Suprene
Court's deci sion.

The commttee took an at-ease from1:32 p.m to 1:34 p.m
1:34:38 PM
MS. GRACE, regarding the question of how does the state know how

to proceed on the Affordable Health Care Act if the state
doesn't know how a court is going to rule, answered that it is a

difficult situation. However, in general, when one seeks a
| egal opinion, an attorney will relay what he/she thinks a court
will do. In the context of the Affordable Health Care Act for

which two federal courts have ruled in one way and two federa
courts in another way, she doubted that any attorney would
provide a firmlegal opinion on this question.

CHAIR GATTO asked whether the order of the court decisions
matter.

M5. GRACE replied no. However, it nmay be of sone significance
that Alaska is a party to the Florida D strict Court case. Ms.
Grace said that she hesitated to speak at |ength about this case
because she's not very know edgeabl e about it. She reiterated
that the order of the court decisions doesn't matter, but what
is of significance is the level of the court and whether Al aska
is bound by that court.

CHAI R GATTO posed a scenario in which the US. Suprene Court
ruled that the Commerce Cause did allow for the Affordable
Health Care Act, but the state hasn't done anything up to the
deci si on. In such a scenario, he asked whether the state would
be liable for past clains.

1: 37: 39 PM
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MS. GRACE declined to venture an answer and indicated she would
defer to DOL staff nmenbers that are very know edgeabl e about the
Af fordabl e Health Care Act.

CHAI R GATTO asked if the state would be |liable for soneone who
is sick and the state didn't institute the Act, which is the | aw
of the land at the nonent.

M5. GRACE said that nmay depend upon how the law is witten.
However, she opined that it's possible that the state not being
up-to-speed and ready to proceed with the law may place sone
Al askans in a difficult situation. Again, she reiterated that
she hesitated to coment on this Act because she's not
know edgeabl e on the Act.

CHAI R GATTO asked whether it's possible that the U S. Suprene
Court wouldn't take up this case.

M5. GRACE responded that although it's possible for the U S
Suprene Court to decline to take up a case, it's very unlikely.
Because the courts are already split with regard to this Act,
it's very likely the U S. Suprene Court would accept a petition
for a wit of certiorari if there were tw different circuit
courts with conflicting opinions. Furthernore, this Act is an
i ssue of national interest.

1: 40: 13 PM

REPRESENTATI VE LYNN asked whether something is unconstitutional
prior to it being declared unconstitutional by the U S. Suprene
Court of the Al aska Suprene Court.

CHAI R GATTO rem nded the commttee that Ms. Gace testified that
once sonething is declared unconstitutional it has always been
unconstitutional. He opined that the state would be "off the
hook" if the Act is declared unconstitutional. He then rem nded
the commttee that the |ast judge considering the Act, declared
the entire Act wunconstitutional based on the Severability
Cl ause. Therefore, Chair Gatto said that he felt confortable
proceeding as if the Act will be declared unconstitutional.

REPRESENTATI VE PRU TT asked if the four district court rulings
on the Affordable Health Care Act apply only to the
[jurisdiction] of the particular court, the states involved, or
the entire U S He clarified that his question is regarding
where the ruling of the district courts apply.
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CHAI R GATTO noted that Al aska joined the Florida |awsuit, and
thus he surm sed that Alaska would be part of the decision of
that district court.

1:42: 10 PM

M5. GRACE answered that generally the decision of [a district
court] would bind the parties and be effective in the district
covered by the ruling court. However, she pointed out that it's
an awkward situation when it's a national law and the US. is
one of the parties. 1In such a situation it would nmean that the
US. is bound to enforce the law in [the states involved in the
particular district court ruling] but not in the states that
aren't involved. The aforenentioned, she enphasized, isn't how
the federal governnent operates, which is one of the reasons why
the Act will likely proceed to the U S. Supreme Court; there has
to be uniformty in terns of how the | aw i npacts the country.

CHAI R GATTO offered his belief that in the future HB 1 wll cone
before the commttee and that |egislation states that no one can
be conpelled to purchase a product they don't want to purchase.
He opined that if HB 1 beconmes law it would add to Alaska's
ability to justify refusing to follow the Affordable Health Care
Act .

1:43: 32 PM

REPRESENTATI VE PRU TT asked then whether the Affordable Health
Care Act is unconstitutional as it applies to Al aska.
Therefore, by not inplenenting aspects of that Act, the state
isn't in violation of the federal |aw

M5. GRACE said it's not clear that the state needs to be doing
anyt hing, other than possibly getting ready to inplenent the Act
when it goes into effect. Al though she didn't know that the
state would be violating a federal |aw by doing nothing, there
may be a point at which if a higher court were to deem the Act
constitutional, the state may not be ready to inplenment the |aw
when required.

CHAIR GATTO recalled that part of the Act requires the
collection of taxes to support the program Therefore, he
opined, "We wll probably be stuck paying certain taxes to
support the bill."

1: 45: 33 PM
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REPRESENTATI VE KELLER explained that HB 8 was not introduced to
address the Affordable Health Care Act rather it's intended [to
require the attorney general to notify the House and Senate
Judiciary Standing Comrttees of federal regul ations and
presidential executive orders that may be in conflict wth and
preenpt state |l aw].

1:46: 14 PM

MR FORD, returning to his coments on HB 8, referred the
commttee to the proposed new |anguage for Section 4 [text
provi ded previously], which he believes will narrow the scope of
the legislation and alleviate DOL's concerns.

REPRESENTATI VE KELLER said that he has no problem with the
portion of the anmendnent inserting new | anguage on page 2, lines
22-29, save the use of the word "If".

1:48: 02 PM
STUART  THOVPSON, representing his sovereign <citizenshinp,
provi ded t he foll ow ng testi nony [ origi nal punct uati on
provi ded] :

| testify in support of House Bill No. 8 and conmend

the sponsors for acting in acute conpliance to their
oath of office. The nost deadly nmeans of overthrow ng
our form of mul ti-1evel republ i c—or get foreign
enemes and terrorism+s to permt Federal governnent
officials to have uncheckable authority to interpret
the US Constitution in defining their powers. Quot e
"If the federal government has the exclusive right to

judge the extent of its own powers", warned the
Kentucky and Virginia resolutions' authors Thomas
Jefferson and Janes Madison, "it will continue to grow
- regardless of elections, the separation of powers,
and other nuch-touted limts on governnment power."
Unquot e.

This is especially true since, currently, t he

Constitution's 10th Anmendnment (that strictly limts
t he possible extent of Federal government powers), and
the Constitution's strict process of anendnent are
openly ignored under the doctrine of "The Living
Constitution". For Alaska not to take action
concerning the constitutionally noral principle of
nullification is to make the US Pl edge of All egiance a
cheap chant for | enm ngs.
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To strengthen this legislation, | reconmmend several
al nost sel f-evident changes.

Bill Page 2, line 1& should be nodified to read
"federal |aw and regulations or presidential executive
orders that are not properly adopted in accordance
with constitutional and statutory authority are not
laws of the US for the purposes of the Suprenacy
cl ause". The rest of the bill's language should be
nodi fied to be consistent with these proposed changes.

An additional |egislative finding should approximtely
read "Federal law and regulations or presidential
executive orders not conplying to or respecting the
Constitution's 10th Amendnment depend on forcing the
Constitution to be inconsistent and in conflict wth
itself-in order to gain apparent legitimacy in the
confusion. Such efforts are not only unconstitutiona
but anti-constitutional, and nust earn w de
condemati on. "

Lastly, this bill should provide that, in addition to
any state legislation fornulated, using a Governor-
si gned Al aska nul lification resol ution & its

docunentation, the Attorney General shall obtain the
support of a fast-tracked Alaska Suprene Court
i njunction agai nst t he of f endi ng
| aw/ regul ati on/ presi dential executive order in Al aska
The injunction is intended to provide the time for
Al aska to sue the Federal Governnment for relief from
& puni shnent of , its unconstitutional behavi or.
Coordinated use of the three branches of Al aska
governnment, conbined with using established national
legal paths, wll avoid the secessionist |abel that
has castrated States Rights for 150 years.

Gentl emen, good luck in your deliberations.
1:51:17 PM

CHAIR CGATTO related his wunderstanding that M. Thonpson was
suggesting that in HB 8 the |anguage should include "federa
law' as well as "federal regulations”. He further understood
M . Thonpson to suggest including language referring to
"presidential executive orders not conplying with the 10th
Amendnent that are unconstitutional”
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MR. THOWPSON related an incident in which a [U S.] Suprene Court
justice asked an attorney in court if he/she could provide an
exanple of the US. Constitution limting the wuse of the
Commerce Clause in federal governnent activity. The attorney
couldn't provide such an exanple, which he opined seens to be a
contradiction that needs to be revi ewed.

1:52: 24 PM

CHAIR GATTO, upon determning no one else wished to testify,
cl osed public testinony.

1:52: 41 PM

CHAI R GATTO announced that he would accept anendnents to HB 8
now, otherwi se the commttee will vote on the legislation as it
st ands.

1:53: 33 PM

REPRESENTATI VE KELLER remarked that M. Thonpson's conments are
consistent with his intent, but before conmtting to such
changes he wanted to hear fromhis staff.

1:54:10 PM

JIM POUND, Staff, Representative Ws Keller, Alaska State
Legi sl ature, speaking on behalf of the sponsor, Representative
Kel l er, acknow edged that [HB 8] is an issue of the Suprenacy
Clause versus the Tenth Anendnent. The Suprenacy C ause
specifies that what is passed by Congress is the law of the
| and. The case cited in HB 8 is the United States Suprene
Court, in City of New York v. Federal Communications Comm Ssion

486 U.S. 57 (1988). The aforenmentioned ruling includes
statutes, but subsequently included regulations that Congress so
i nt ended. He noted that there is standing regarding whether
certain departnments wthin the federal governnent have the
authority to enforce certain laws that address crimnal
activity, which is normally | ocal. The Tenth Amendnent, which
essentially specifies that the powers given to the federal
governnment are limted, was certainly discussed.

1:55:12 PM

MR. POUND then read the Supremacy C ause, Article VI of the U S.
Constitution, as follows:
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This Constitution, and the Laws of the United States
which shall be made in Pursuance thereof; and al
Treaties mnamde, or which shall be nade, under the
Authority of the United States, shall be the suprene
Law of the Land; and the Judges in every State shall
be bound thereby, any Thing in the Constitution or
Laws of any State to the contrary notw t hstandi ng.

MR. POUND then read the Tenth Anendnent, as foll ows:

The powers not delegated to the United States by the
Constitution, nor prohibited by it to the States, are
reserved to the States respectively, or to the people.

MR. POUND clarified that those are the two argunment points that
arise in various regulations and laws. Even at the state |evel
regul ations are established that don't follow the intent of the
state | egislature.

CHAIR GATTO said that the first tine he heard the notion that

the U S Constitution is a living docunment was surprising. | f
it's a living docunent, then there are no standards and
everything can be reinterpreted, depending upon the year and the
direction of the country. Chair Gatto stated that he is a

constitutionalist and believes that the U S. Constitution should
be fol |l owed exactly.

1:57:17 PM
The commttee took a brief at-ease.
1: 58: 05 PM

REPRESENTATI VE KELLER nmde a notion to adopt Conceptual
Amendnent 1, as foll ows:

Del ete page 2, lines 22 through Iine 29:

| nsert

“(h) If the attorney general finds that a federal
regulation or presidential executive order has the
effect of preenpting state |law and that the regulation
or order is wunconstitutional or was not properly
adopt ed, the attorney general shal | report the
findings to the chairs of the house and senate
commttees having jurisdiction over judicial matters.
The report nust include”
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There bei ng no objection, Conceptual Amendnent 1 was adopt ed.
1:59: 05 PM

REPRESENTATI VE THOWPSON noved to report HB 8, as anended, out of
commttee with individual recomendations and the acconpanying
fiscal notes. There being no objection, CSHB 8(JUD) was
reported fromthe House Judiciary Standing Commttee.

1:59: 30 PM

ADJ OQURNNMENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 1:59 p. m
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