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PCOSI TI ON  STATEMENT: Introduced HB 127 on behalf of the
adm ni strati on.

ANNE CARPENETI, Assistant Attorney General

Legal Services Section

Crimnal D vision

Depart ment of Law (DQL)

Juneau, Al aska

PCSI TI ON  STATEMENT: Expl ained the provisions of HB 127 and
responded to questions.

DEREK DeGRAAF, Sergeant, Supervisor

Technical Crinmes Unit (TCU)

Al aska Bureau of Investigation (ABI)

Di vision of Al aska State Troopers

Departnment of Public Safety (DPS)

Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
HB 127.

ACTI ON NARRATI VE
1: 02: 27 PM

CHAIR CARL GATTO called the House Judiciary Standing Conmmttee
neeting to order at 1:02 p.m Representatives Gtto, Pruitt,
Thonmpson, Hol nes, and Keller were present at the call to order
Representatives Gruenberg and Lynn arrived as the neeting was in
pr ogr ess.

HB 127 - CRIMES | NVOLVI NG M NORS/ STALKI NG | NFO

1: 02: 51 PM

CHAI R GATTO announced that the only order of business would be
HOUSE BILL NO 127, "An Act relating to the crinmes of stalKking,
online enticenent of a mnor, unlawful exploitation of a mnor,
endangering the welfare of a child, sending an explicit image of
a mnor, harassnent, distribution of indecent material to
m nors, and m sconduct involving confidential i nformation;
relating to probation; and providing for an effective date.™

1:04: 46 PM
JOHN J. BURNS, Acting Attorney GCeneral, Departnent of Law (DQL)

- noting that children in Al aska are sexually abused six tines
nore often than the national average and that wonen in Al aska
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are raped two and one-half tinmes nore often than the nationa

average - explained that HB 127 [primarily] addresses [sexual]
exploitation of a mnor crinmes and stalking crines. House
Bill 127 expands the crine of [stalking in the second degree] by

amending the definition of the term "nonconsensual contact"” to
include the use of a global positioning device to follow or
monitor a victim or the installation or attenpted installation
of a device that observes, records, or photographs events in the
home, workplace, or vehicle of a victim or on a victims
personal telephone or conputer; this proposed change reflects
that these types of technology are being used to commt
[stal king] crinmes. House Bill 127 would also make it a crine to
publish or distribute a sexually explicit imge of a mnor; and
make it a crime to, wthout Iegal authority or consent,
knowi ngly obtain confidential information about another person

In conclusion, he said that the objective of HB 127 is
consistent with efforts to eradicate sexual assault and donestic
violence (DV) [in Al aska].

1: 08: 59 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnent of Law (DOL), referring
to the sectional analysis of HB 127 included in nenbers

packets, concurred that Section 1 would expand the definition of

the term "nonconsensual contact" for purposes of Alaska's
stal king statute. A person commits the crinme of stalking if
he/ she engages in a course of conduct that recklessly places
anot her person in fear of death or physical injury, and the
term "course of conduct” is defined as repeated acts of

nonconsensual contact with the victim Section 1 is proposing
to add to AS 11.41.270(b)(3) [two new subparagraphs]:

(H following or nonitoring that person with a gl oba
positioning device or simlar technol ogi cal neans;

(I') using, installing, or attenpting to use or instal
a device for observing, recording, or photographing
events occurring in the residence, vehi cl e, or
wor kpl ace of that person, or on the personal telephone
or conputer of that person;

M5. CARPENETI then explained that Section 2 is proposing to add
to AS 11.41.270(b) a definition of the term "device" in order
to clarify that that term includes software. In response to
guestions, she indicated that she would research whether
proposed AS 11.41.270(b)(3)(l) would also include software that
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enables a perpetrator to track a victinmis conputer keystrokes;
assured the commttee that [Sections 1 and 2] pertain to the
crime of stalking, not to parents nonitoring what their m nor
children are doing on the conputer; and explained that for
drafting purposes, the phrase "of that person” - as used in
proposed AS 11.41.270(b)(3)(1) - is wused when prohibiting one
person from behaving in a particular way in relation to another
per son.

REPRESENTATI VE HCOLMES guesti oned whet her pr oposed AS
11.41.270(b)(3)(l) would apply in situations where the conputer,
residence, or vehicle is owned by sonmeone other than the person
bei ng stal ked.

M5. CARPENETI said she considers that it would apply but
acknow edged that it wouldn't hurt to clarify that issue in the
bill.

REPRESENTATI VE GRUENBERG rel ayed that he would be providing the
DOL with a list of questions in witing.

1:16:11 PM

M5. CARPENETI went on to explain that Section 3 would raise the
penalty for the crinme of online enticenent of a mnor, from a
class C felony to a class B felony, and that Section 4 would
raise the penalty for that same crine when conmtted by soneone
[already] required to register as a sex offender or child
ki dnapper, from a class B felony to a class A felony. She
added:

This has significant inpact on the potential penalty
that a person may be sentenced to who was convicted of
these crines, because the bill, also, in Section 12,
adds these crines to those sex offenses in Title 12
... that are given elevated sentences, and that's
found in AS 12.55.125(i), which is a particular
section just for sex offenses.

M5. CARPENETI surm sed that [Section 12] is nerely correcting an
oversight, that the crinmes of online enticement of a mnor
should be included in that sentencing statute. Sections 3 and 4
propose significant changes to the penalties for such crines,
which are seriously harnful to children, constitute classic
groom ng behavior, are seriously predatory, lead to even nore
serious offenses against children, and thus warrant the proposed
increase in penalties. In response to questions and comments,
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she agreed to research how Al aska conpares to other states, and
what the new [presunptive] sentencing ranges would be; ventured
that Alaska is behind the federal governnment in addressing this
i ssue; and offered her understanding that in any given year, the
DOL doesn't prosecute very many people for online enticenment of
a mnor crimes.

1: 23: 22 PM

M5. CARPENETI then explained that Section 5 would change the
penalty for the crime of wunlawful exploitation of a mnor -
whi ch occurs during the nmaking of child pornography - such that
all offenders would be subject to a class A felony. Under
current law, only repeat offenders are subject to a class A
felony, and first-time offenders are subject to only a class B

f el ony. This conduct is really serious, she opined, and thus
it's entirely justified for all such offenses to be class A
f el oni es. She noted, though, that the D vision of Juvenile

Justice (DJJ) has expressed interest in renoving this particular
offense from the automatic-waiver-into-adult-court provisions
|ocated in Title 47, and so the DOL has prepared an anendnent to
that effect, agreeing with the DJJ on this issue. In response
to coments, she assured the conmittee that the making of child
por nography is not protected by the First Amendnent.

M5. CARPENETI explained that Section 6 addresses the crine of
endangering the welfare of a child in the first degree;
specifically, Section 6 would add those required to register as
a child kidnapper to AS 11.51.100(a)(2), the list of those
people with whom a person may not |eave a child. Exi sting AS
11.51.100(a)(2) already includes those required to register as a
sex offender, and so Section 6 is nerely cleaning up that
provi si on. In response to a question, she noted that this
provi sion would not - and does not now - apply to those who are
a parent, guardian, or |awful custodian of the child.

REPRESENTATI VE KELLER asked why this provision would only apply
in situations where the child is under the age of 16.

M5. CARPENETI surmsed that it's because 16 is the age of
consent in Al aska. In response to other questions, she relayed
that the penalty for the crine of endangering the welfare of a
child is dependent upon the facts of the particular case, such
as [where and with whom the child was left and] what harm was
done to the child; that the DOL has attenpted to nmake the
crines/penalties listed in Title 11 consistent with each other,
t hough there may still be some discrepancies; that depending on
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the facts of the particular case, the DOL mght be able to
prosecute a person for a crinme other than that of endangering
the welfare of a child in the first degree; that the DOL doesn't
feel that any other changes to AS 11.51.100 are warranted -
again, Section 6 is intended as a cleanup provision; that the
DCOL doesn't consider AS 11.51.100 to be too broad, particularly
given that the DOL retains prosecutorial discretion; and that
whet her soneone would be prosecuted under AS 11.51.100 for
leaving a child in a library would depend on the specific facts
of the case.

REPRESENTATI VE GRUENBERG offered his belief that existing AS
11.51.100(a)(2)(B)-(C) warrants revision to address those who
were charged a long tinme ago and those whose charges were |ater
di sm ssed.

MS. CARPENETI agreed to research that issue further and perhaps
provide a clarifying amendnent regarding [those whose charges
wer e di sm ssed] .

1:37: 29 PM

M5. CARPENETI then explained that Section 7 - which would add a
new crime under proposed AS 11.61.116 - addresses a concern
that's cone up in recent years regarding the electronic sending
of explicit inmages of mnors under the age of 16; specifically,
Section 7 would nmake it a crinme to publish or distribute an
el ectronic or printed photograph, picture, or film that depicts
the genitals, anus, or female breast of a m nor under the age of
16. However, Section 7 would not apply in situations involving
the sending of lewd images of children [under the age of 16],
since such child pornography is already covered under AS
11.41.455 - unlawful exploitation of a mnor. This is a
difficult issue to address, she observed, because the goal would
be to just have a law that applies in situations where sexua

predators are using explicit inmages in a way that further abuses
their wvictinms, but not in situations where children have
foolishly sent explicit i mages  of thenmselves to their
boyfriend/girlfriend.

M5. CARPENETI relayed that Section 7's proposed | anguage
attenpts to reach a balance by prohibiting the sending of an
explicit inmage of a mnor without the consent of the mnor's
parent, but not the sending by a mnor of his/her own explicit
image. Nothing in this provision wuld allow a child to consent
to the sending of his/her explicit inage by soneone else, since
in Alaska, a mnor under the age of 16 cannot give consent; a
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child under the age of 16 is not capable of nmeking a mture
deci sion about his/her explicit imge that may end up on the
Internet for the rest of his/her life. The penalty provided for
in Section 7, therefore, is based on the harm that could result
from the transm ssion of such inmages; it would be a class B
m sdeneanor [if the explicit inage was sent to one or two other
people, a class A msdeneanor if it was sent to three or nore
ot her people,] and a class C felony if it was [posted] on the
| nternet.

CHAI R GATTO noted that Section 7 uses the phrase, "electronic or
printed photograph, picture, or filnf, and asked whether these
ternms were duplicative.

M5. CARPENETI explained that although that mght be the case,
that |anguage was taken from the wunlawful exploitation of a
m nor statute, and has the added benefit of having already been
interpreted by the courts, and of already having been defined in

ot her stat utes. In response to comments and further questions,
she assured the conmmttee that Section 7 would not apply to the
sending of text - regardless of how graphic - adding that it

would be very difficult to draft statutory |anguage defining
what, exactly, would be prohibited without also raising First
Amendnent concerns. Again, Section 7 is limted to the sending
of explicit images of children under the age of 16; such inmages
are not constitutionally protected.

RESENTATI VE HOLMES, referring to the term "fermale breast"” as
used in Section 7, said she would not want this provision to
apply in situations where a person sends around pictures of a
kids' birthday party, for exanple, that include a fenale
baby/toddler without a shirt on, or pictures that include a
teenage girl in a lowcut top. She asked how that term would be
interpreted; for exanple, at what age would a female child be
considered to have breasts, and how nuch of the fenmale breast
nmust be showing in the image in order for Section 7 to apply.

1: 44: 13 PM

M5. CARPENETI indicated that Section 7's exception for the
sending of explicit imges with the child s parent [or |[egal
guardi an's] consent mght address situations such as in the
kids' birthday party exanple, and relayed that although the

statutes don't further define the term "female breast", there
have been sone court decisions on the matter which she would
provide to the commttee. In response to another question, she

said that Section 7 would not apply to an image of a girl in a
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wet top because, although it mght be revealing, the girl would
still be clothed. Wth regard to what cul pable nental state
woul d be required under Section 7, she explained that the DOL
would have to prove that a person knowingly distributed the
image with reckless disregard that it was of a mnor under 16
years of age.

M5. CARPENETI, in response to further questions, said she is not
aware of any federal -supremacy, treaty, interstate-conmerce, or
i nternational -conmerce issues raised by Section 7, and posited
that as a practical matter, there probably wouldn't be,
particularly given that Alaska's courts have already held, and
Al aska's statutes already provide, that if a person's acts
occurring outside the state cause harmto a victimin the state,
then the State of Alaska has jurisdiction over the person and

could prosecute hinfher. [Section 11 of HB 127] nerely
clarifies that point [wth regard to the crines outlined in
proposed AS 11.41.452 - online enticenent of a mnor - and

proposed AS 11.61.116 - sending an explicit imge of a mnor],
though it won't ensure that the perpetrator can be found or that
it would be practical to prosecute hinfher, but it does allow
for prosecution by the state. Additionally, if there are
simlar crinmes under federal law, then both jurisdictions could
prosecute the person for the offense.

1:52:17 PM

M5. CARPENETI went on to explain that Section 8 would nmake a
conform ng change to AS 11.61.120(a)(6) to clarify that behavior
constituting a crinme under Section 7's proposed AS 11.61.116 is
different than behavior constituting a crinme under AS 11.61.120
- harassnent in the second degree. Section 9 would anend the
statute pertaining to the crinme of distribution of indecent
materials to mnors - AS 11.61.128 - to clarify that the person
distributing the nmaterial nust know that it depicts the
prohi bited conduct, and to clarify that if the mnor to whomthe
mat erial was sent is under 16 years of age, that the person was
reckless with regard to that fact. Section 9's proposed changes
essentially spell out the cul pable nental state required for the
crime of distribution of indecent materials to mnors, and are
intended to address issues raised in federal court in Anerican
Booksel l ers Foundation for Free Expression (ABFFE) v. Sullivan
[ now known as ABFFE v. Burns], and the DOL is expecting that
[the plaintiffs] are going to be suggesting further changes to
AS 11.61.128, which the DOL believes is constitutional as is.
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MS. CARPENETI indicated that Section 10 would create two new

m sdeneanor  cri nes: proposed AS 11.76.113 - m sconduct
involving confidential information in the first degree, a class
A m sdeneanor; and proposed AS 11.76.115 - m sconduct involving
confidential information in the second degree, a class B

m sdeneanor. A person would commt the second degree offense if
he/ she knowi ngly obtains confidential information about another
person wthout either the legal authority to do so or the
consent of the other person, and a person would conmt the first
degree offense if hel/she conmts the second degree offense with
the intent to use that information to conmmt a crime, [or toO
obtain a benefit he/she is not entitled to, or to injure another
person, or to deprive another person of a benefit]. [ Proposed
AS 11.76.115(b) defines the term "confidential information" as
including] information that has been classified confidential by
law - such as information about mnors, tax information

information dealing with trade secrets, and nedical information
- and information encoded on an access device, [on an
identification (ID) card issued under AS 18.65.310,] or on a
driver's license. She nentioned that new technol ogy has enabl ed
people to access the information encoded on various access
devices, ID cards, and licenses and then use that information to
commit property crines.

REPRESENTATI VE GRUENBERG not ed that |anguage on page 5, line 25,
contains a typographical error in that the word "if" should
instead be the word "of" in proposed AS 11.76.115(a).

M5. CARPENETI concurred. In response to conments, she noted
that sonetinmes businesses wll ask for a custoner's driver's
license for no apparent reason, and then run it through a device
and obtain the information encoded on it, and she opined that
busi nesses shouldn't be doing that unless they first obtain the
custoner's consent. In response to a question, she shared her
belief that HB 127 doesn't violate the single subject rule.

2:02:21 PM

M5. CARPENETI again explained that Section 11 clarifies that the
State of Alaska would have jurisdiction to prosecute people who
aren't in Alaska but who conmit the crinme of online enticenent
of a mnor, or the crinme of sending an explicit inmage of a
mnor, in situations where the mnor was in Alaska when the
of fense took place. In response to questions, she reiterated
that when the state and federal governnent have simlar crines,
then both jurisdictions could choose to prosecute the person for
the offense, depending on the circunstances, though it may not

HOUSE JUD COW TTEE - 9- February 7, 2011



be practical to do so or possible to find the perpetrator; and
relayed that in terns of jurisdiction over crimnal matters, a
lot of Alaska's crimnal statutes are driven by policy, not
necessarily by the constitution.

REPRESENTATI VE GRUENBERG questioned why no other crinmes were
i ncluded in Section 11.

M5. CARPENET! indicated that although the DOL definitely doesn't
want to limt any jurisdiction that Alaska nay have over any
Internet crinmes, it felt that it was inportant to clarify the
issue for those two specific crines. Section 11, though, also
states, "This jurisdiction 1is in addition to any other
jurisdictional basis expressed or inplied in |aw'.

REPRESENTATI VE  GRUENBERG indicated interest in expanding
Section 11 such that it would also address distribution crines
and conspiracy crimes committed against mnors, and interest in
expanding the conspiracy statutes such that they would address
sone of the crinmes against mnors outlined in the bill.

REPRESENTATI VE LYNN expressed interest in adding a provision to
HB 127 that woul d address situations in which false caller IDis
used in the comm ssion of a crine against a nmnor.

M5. CARPENETI agreed to research those issues further.
2:11:09 PM

M5. CARPENETI explained that Section 12 would change the
sentencing provisions in Title 12 to reflect the bill's proposed
changes [via Sections 3, 4, and 5] to the penalties for the
crimes of unlawful exploitation of a mnor and online enticenent
of a mnor. Section 13 would clarify for the courts that the
commi ssioner of the Departnent of Corrections (DOC) nmay, but is
not required to, provide active supervision to persons placed on
probation for certain m sdeneanor offenses; currently, active
supervision is not generally provided for m sdeneanor offenders.
In response to questions and coments, she indicated that
Section 13 would address situations involving the DOC s pilot
Probati oner Accountability wth Certain Enforcenent (PACE)
program and clarified that under current |aw, the DOC cannot
provi de active supervision for an offender unless he/she has
been placed on probation, that the judge is the only one who can
pl ace an offender on probation, and that Section 13, regardless
that it is repealing and reenacting AS 33.05.020(a), wouldn't
change t hat.
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REPRESENTATI VE GRUENBERG, referring to Section 15, asked why
July 1, 2011, was chosen as the effective date.

M5. CARPENETI relayed that when crafting crimnal |aws, the DOL
tries to provide a specific effective date in order to give
those who nust deal with the new laws time to become famliar
with them and so generally chooses July 1 since that's a
reasonable anmount of time after the legislative session has
ended for the DOL to get the word out. Wthout a specific
effective date, it can be confusing for |law enforcenent to keep
track of when particular laws go into effect.

2:21: 15 PM

DEREK DeGRAAF, Sergeant, Supervisor, Technical Crines Unit
(TCU), Al aska Bureau of Investigation (ABlI), D vision of Al aska
State Troopers, Departnment of Public Safety (DPS), said that
just in the past year, he has seen exanples of all the crines

outlined in the bill occurring throughout Al aska. Sonme of the
crinmes have occurred in rural areas and others have occurred in
ur ban areas. Because of the technical nature of sone of these
crines, the TCU has statewide jurisdiction and thus can
suppl emrent | ocal law enforcenent investigations into such
crinmes. On the issue of devices that can track a victims
keystrokes, he relayed that [the TCU believes that the |anguage
proposed in the bill is sufficient to address such devices,
whet her they are software devices or hardware devices. I n

response to questions, he surmsed that in rural communities, it
could well be that VPSOs would be the first responders to the

crimes outlined in the bill, and then the TCU would be
contacted, and that as the VPSO program is expanded, the nore
success there wll be in reporting, i denti fyi ng, and

i nvestigating such crines.

CHAIR GATTO surmised that nore reporting will lead to fewer
of fenses occurring.

MR. DeGRAAF, in response to a question, indicated that the
changes proposed via Section 7 of HB 127 fall in line with |aws
in other states, and that over the past couple of years, |aw
enforcement offices in Al aska have been receiving many reports
of people - often mnors - sending explicit imges of other
m nors. He opined that Section 7's proposed |anguage strikes a
fair bal ance between those who engage in such activity with bad
intentions and those who do so as part of a joke. In response
to comments and anot her question, he pointed out that in many of
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the cases he is famliar with, although the activity nay have
started out as part of a joke, it quickly progressed beyond that
and becane very harnful to the mnors involved. Currently,
[ w t hout passage of HB 127] not nuch can be done in such cases
because there is no crimnal statute in place addressing this
behavi or.

CHAI R GATTO expressed an interest in receiving suggestions for
statutory changes that could further assist |aw enforcenent in
protecting Al aska's children. I n conclusion, he announced that
HB 127 woul d be held over.

2:31:12 PM

ADJ OURNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 2:31 p. m
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