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April 15, 2011
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CONTI NUATI ON OF RECESSED MEETI NG FROM 4/ 15/ 11 PM

CALL TO ORDER

Co-Chair

Stoltze called the House Finance Conmittee neeting

to order at 9:02 p.m
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Representative
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VEMBERS ABSENT

None

ALSO PRESENT

Bill Stoltze, Co-Chair

Bill Thomas Jr., Co-Chair
Anna Faircl ough, Vice-Chair
Ma Costello

M ke Doogan

Bryce Edgnon

Les Gara

David Guttenberg
Reggi e Joul e
Mar k Neuman
Tammie W1 son

Representative M ke Hawker; Representative Beth Kertull a;
Representative FEric Feige; Representative Bob Herron;
Representative Paul Seaton; Representative Kyle Johansen;
Representative Mke Chenault; John J. Burns, Attorney
General, Departnent of Law, Larry Hartig, Conm ssioner,
Departnment of  Environment al Conservation; Joe Bal ash,
Deputy Conmi ssioner, Departnent of Natural Resources; M ke
Satre, Executive Director, Council of Al aska Producers;
Representati ve Bob Herron; Representative Eric Feige.
SUMVARY
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CSHB 106(FIN) was REPORTED out of Conmittee with
a "do pass" recommendation and wth two new
fiscal notes by the Departnent of Environnmental
Conservation and one new fiscal inpact note by
t he Departnent of Natural Resources.

#hb106
HOUSE BILL NO. 106

"An Act extending the termnation date of the Al aska
coast al managenment program and relating to the
extension; relating to the review of activities of the
Al aska coastal managenent program providing for an
effective date by anmending the effective date of sec.
22, ch. 31, SLA 2005; and providing for an effective
date."

9:03: 20 PM

Vi ce-chair Fairclough MOVED Wrk Draft CSHB 106(FIN), (27-
GH1965\T, 4/15/11) as a working docunent before the
conmittee.

Co-Chair Stoltze OBJECTED

JOHN J. BURNS, ATTORNEY GENERAL, DEPARTMENT OF LAW spoke
to the CS. He declared that the bill represented a finely
structured bal ance between |ocal comunities, industry and
econom ¢ opportunity. He described changes that addressed
concerns articulated earlier wth the House Resources
version. He elaborated that the bill provided objective
standards, predictability, and ensured |ocal input but
denied | ocal veto power over proj ects. Wthin the
paranmeters coastal districts were provided neani ngful input
and opportunity to create enforceable policies that ensure
devel opnment was conpatible with |local concerns. He stressed
that the enforceable policies nust neet very specific
criteria to safeguard that the policies were consistent
with the interests of the whole state. He clained that the
CS encouraged and facilitated neaningful dialogue between
industry and costal districts. He identified the Al aska
Coast al Policy Board. The board's conposition and
procedures were designed to build understanding and
agr eenent .

9:07:23 PM
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M. Burns provided an overview of the bill. He explained
that the CS created the Al aska Coastal Policy Board that
consi sted of nine nenbers. He described the conposition of
t he board appoi nted by the governor:

e Five public nmenbers, one appointed at-large from the
resource devel opnent, extraction industry or Native
regional corporations. Four appointed nenbers from
vari ous geographi c areas.

e Comm ssioners from Departnent of Transportation and
Public Facilities(DOT), Departnent of Fish and Gane
(DFG, Departnment of Environnmental Conservation (DEC),
and one deputy comm ssioner from Departnent of Natural
Resources (DNR).

M. Burns divulged that the conm ssioner of DNR was
enpowered to reconsider Al aska Coastal Managenent Program
(ACMP) decisions; therefore the deputy conm ssioner was
chosen to sit on the board. He detailed that the public
menbers serve staggered three year terns.

M. Burns discussed the function of the board. He read Page
4, Line 12,

(f) Three public nenbers and three designated nenbers
of the board constitute a quorum However, action may
be taken only upon the affirmative vote of at |east
two-thirds of the full nmenbership of the board.

M. Burns explained that the super nmpjority [two-thirds]
voting requirenent was crafted to ensure full dialogue and
build consensus. He added that the board's function was to
serve as a forumto foster agreenent.

M. Burns read Page 4, Lines 25-31:

(j) The board shal
(1) make recomendations to the departnent
relating to the approval or nodification of a
di strict coast al managenent pl an under AS
46. 40. 060( b) ;
(2) provide a forum for the discussion of issues
related to this chapter, AS 46.40, and the
coastal uses and resources of the state; and
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(3) annually solicit from state and federa
agencies information as to whet her t hey
i npl emented any new statutes or regul ati ons

af fecting coastal uses or resources

9:11:16 PM

M. Burns described the passage as a "clean up" provision

The provision prescribed a yearly review of costal plans to
allow affected state agencies to nodify or add regul ati ons.
He noted that the section supported "clawback provisions”
in the bill. The agency was not obligated to act at the
time a costal plan was inplenented. Acceptance or
acqui escence by an agency would not preclude devel opnent of
a regulation in the future.

M. Burns noted that the powers of DNR detailed on Page 5,
Line 15 of the bill remained consistent wth existing
statures. He remarked that the duties of the departnent
outlined on Pages 5-6 of the CS reflected existing statute
except that the departnment was obligated to provide
information and board mnutes to costal districts and
resource service areas.

M. Burns turned attention to the devel opnent of district
costal managenent plans. He read Page 6, |ine 26- 28:

The plan nust neet the |[STATEWDE STANDARDS AND]
district plan criteria adopted under AS 46.40. 040, may
not be inconsistent with the standards adopted under AS
46. 40. 040, and nust include [criteria |isted]

M. Burns read further on Page 7, Line 13-24:

(b) In devel oping enforceable policies in its coasta
managenent plan under

(a) of this section, a coastal resource district shal

nmeet the requirenments of AS46.40.070 and ensure that
the enforceabl e policies

(1) are clear and concise as to the activities and
persons affected by the policies;

(2) use prescriptive or per f or mance- based
standards that are witten in precise and
enf or ceabl e | anguage;

(3) address a coastal use or resource of concern
to the residents of the coastal resource district
as denonstrated by | ocal know edge or supported by
scientific evidence; and
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(4) enploy the least restrictive neans to achieve
t he objective of the enforceable policy

M. Burns identified the definition of "least restrictive"
found on Page 7, Line 28. He read the factors considered for
a least restrictive determnation beginning on Page 7 I|ine
31:

(1) alternative nethods of achieving the objective of
t he policy;

(2) local know edge or scientific evidence supporting
each alternative nethod;

(3) how the alternative nmethods may affect other
exi sting or potential uses;

(4) the economic effects of alternative nethods;

(5) the technological feasibility of the alternative
nmet hods; and

(6) any other relevant factors.

M. Burns indicated that the provisions call for a
nmeani ngful evaluation of the enforceable policy. The
assessnment must wei gh the consequences.

9:15:35 PM

M. Burns defined the "DEC carve-out." He read the phrase
from Page 8, Line 9 of the CS:" Notw thstandi ng any other
provision of law. " The provision reflected the "DEC carve-
out"; the ACMP cannot devel op or recomend regul ati ons that
were in the scope of DEC. He felt that the carve-out was
necessary to achi eve a bal anced regul atory environment.

M. Burns directed attention to the process of the
eval uation of a coastal plan. He read Page 9, Lines 5-9:

(b) If the department finds that a district coastal
managemnment plan is not approvable or is approvable only
in part under (a) of this section, the departnment shal
explain in witing the basis for its decision. The
coastal resource district that submitted the plan my
request that the departnent submt the plan or portions
of the plan to the board for review

M. Burns continued to read Page 9, Lines 19-23:

(c) After the board has reviewed the district coasta
managemnment plan and subm tted recomrendati ons under (b)
of this section [IF, AFTER MEDI ATION, THE DI FFERENCES
HAVE NOT BEEN RESCLVED], the departnment shall enter
findings and, by order, may [ REQUI RE]

(1) approve the plan or portions of the plan;
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M. Burns judged that if the board' s recomendati on was
contrary to the departnment's determ nation the provision
permtted an opportunity for neaningful parti ci pation
bet ween the ACMP and the departnent.

M. Burns referred to the requirements for departnent
review and approval. He declared that Section 15 was the
core of the bill related to inplenentation. The section
depicted the |evel of checks and bal ances established in
the CS. He read Page 10, Lines 16-30:

Sec. 46.40.070. Requirenents for departnent review and
approval. (a) The departnent shall approve a district
coastal managenent plan subnitted for review and
approval if, as determ ned by the departnent, the

(1) district coastal managenent plan neets the
requirenments of this chapter and the district
plan criteria adopted by the departnment; and

(2) enforceable policies of the district coasta
managenent pl an

(A) do not duplicate, restate, incorporate
by reference, rephrase, or adopt state or
federal statutes or regul ations;

(B) are not preenpted by or in conflict with
state or federal statutes or regulations;

(C employ the least restrictive neans to
achieve the objective of +the enforceable
pol i ci es;

(D) do not arbitrarily or unreasonably
restrict uses of state concern; and

(E) neet the requirenments of (b) and (c) of
this section.

9:19:11 PM

M. Burns discussed the legal definition of "uses of state
concern” as it related to the CS. He focused on (D) (line
28) of the CS. He read, "not arbitrarily obstruct uses of
state concern.” He cited the statute that defined the "uses
of state concern®™ AS 46.40.210.12. He paraphrased the
statute as follows, "uses of national interest including
the use of resources for the citing of ports and mgjor
facilities that <contribute to neeting energy needs,
construction and mai ntenance of navigational facilities and
systens, resource devel opnent of federal |and and nationa
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defense and related security facilities that are dependent

upon coastal l|ocation. Uses of nore than |ocal concern
including those land and water that confer significant
environmental, social, <cultural or economc benefits or

burdens beyond the single coastal resource district”

M. Burns enphasized that the statute prohibited a coasta
district to arbitrarily or unreasonably restrict use if the
economc inpact was felt elsewhere in the state. He
believed the law delineated significant restrictions on
[imting use through enforceable policies. The statute
shaped the criteria that ACWMP regulation or enforceable
policies were neasured agai nst.

M. Burns continued with Section 15. He read Pages 10-11,
Li nes 31-9:

(b) The enforceable policies in a district coastal
managenent plan submitted for review under this
section nust mneet the requirenents of (a) of this
section and may establish new  standards or
requirenents that are within the authority of a state
or federal agency unl ess

(1) a state agency specifically objects to the
proposed new standards or requirenents on the
grounds t hat t he pr oposed st andar ds or
requi renents
(A) are based on scientific evidence or
| ocal know edge relied upon by the coasta
resource district to satisfy t he
requi renents  of AS 46.40.030 but t hat
conflicts with the agency's interpretation
of the scientific evidence wthin the
agency's area of expertise;

M. Burns stated that the laws intent was to avoid
conpeting scientific data challenges. He expounded that if
ACVP interpreted scientific data differently than a state
agency the state will endorse the agency data provided the
di sputed data was in the agencies area of expertise.

9:23:12 PM

M. Burns turned to Subsection (B) on page 11, Line 10. He
read as foll ows:

House Fi nance Conmmittee 7 04/ 15/ 11 9:02 P. M



(B) conflict with the agency's allocation of existing
or planned agency resources to neet state policies and
obj ectives; or

(C© conflict with agency priorities or objectives, or
ot her state policies;

M. Burns inforned that the follow ng provision represented
anot her "DEC carve-out." He read Page 11, Lines 14-16:

(2) the proposed new standards or requirenents address
di schar ges, em ssi ons, cont am nant s, condi ti ons,
risks, or other matters that fall within the authority
of the Departnent of Environnental Conservation

M. Burns restated that the coastal districts were
prohibited from adopting policies wthin DEC s regulatory
control

M. Burns identified paragraph (c) as a significant
provision that related to protecting existing rights. He
read Page 11, Lines 18-23:

(c) An approval of a district coastal managenent plan
with enforceable policies may not affect a person's
rights or authorizations under an unexpired permt,
| ease, or other valid existing right to explore or
devel op natural resources that predates the date that
the enforceable policy becones final. An enforceable
policy beconmes final when its adoption is no |onger
subject to further review through either a judicial or
adm ni strative process.

M. Burns stressed that the provision ensured stability and
predictability in the permtting process. New regul ations
will not pertain to existing permts or authorizations
until they expire. Renewal would subject permts to updated
st andar ds.

M. Burns comented on the definition of "specifically
obj ects" found on Page 11, Lines 24-25. He read:

(d) In this section, "specifically objects" neans
that, during a review of a 25 district coasta
managenent plan under AS 46.40. 050 or 46.40. 060

M. Burns indicated that a tinmeframe for review was
carefully considered. The adm nistration concluded that in
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order to file an objection an unconstrained review process
was necessary. He continued to read Page 11, Lines 26-30:

i npl enenting regulations, a witten objection to the
enforceable policy that establishes the new standards
or requirenents is filed with the departnent by

(1) the comm ssioner or the comm ssioner's

desi gnee of a state agency; or

(2) the attorney general of the state

M. Burns characterized Page 11-12, Line 31-3 as a
"cl awback provision." He read the provision:

(e) Notwithstanding any other provision of this
chapter, an enforceable policy that est abl i shes
requirenments wthin the authority of a state or
federal agency shall be superseded upon the enactnent
of a law or adoption of a regulation that is
inconsistent with the enforceable policy.

9:27:29 PM

M. Burns elaborated that the provision protected a state
agency's right to object to an enforceable policy at any
point in the future. A new regul ation adopted in |lieu of the
exi sting enforceable policy will imedi ately supersede the
conflicting policy. The agency would i nformthe board of the
new regul ation during the board' s yearly review process. The
board would require the local district to resubmt a plan.

M. Burns directed attention to Section 16 of the CS. He
communi cated that the section related to the consistency
review process for a proposed project. He read Page 12,
Li nes 5-10 and Lines 18-29:

(d) I n prepari ng a consi st ency revi ew and
determ nation for a proposed project, the reviewng
entity shal
(1) request consistency review comments for the
proposed project from state resource agencies,
affected coastal resource districts, and other
interested parties as determned by regulation
adopted by the departnent;
(2) prepare proposed consistency determ nations;

(B) may occur only if requested by

(i) the project applicant;
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(ii) a state resource agency,; or
(i) an affected coastal resource district; and

(C© shall be conpleted with the issuance of a witten
or der
signed by at least two of the comm ssioners of the
resource agenci es or their deputi es [BY THE
DEPARTMENT] wthin 60 [45] days after the initial
request for an elevated [ SUBSEQUENT] review under this
paragraph; if a witten order is not issued in
accordance wth this subparagraph, the proposed
consi stency determ nation under (2) of this subsection
is t he final consi st ency determ nation and
certification; and

(4) render the final consistency detern nation

and certification

9:31:27 PM

M. Burns delineated that a petitioner [defined in statute
above] my request an elevated review. The resource
conm ssioners of DNR, DOI, and DFG or their deputies wll
review the consistency determ nation and subnmt a witten
order within 60 days. In the event the comm ssioners fail
to submt witten orders within the tinmefrane the reviewers
woul d adopt the consistency determ nation.

M. Bur ns concluded wth t he definition of "l ocal
know edge." He read Page 14, Lines 10-15:

(16) "local know edge" neans a body of know edge or
i nformati on about the coastal environment or the human
use of that environnent, including information passed
down t hrough generations, if that information is

(A) derived from experience and observati ons;

(B) generally accepted by the |ocal conmunity; and

(C© not contradicted by scientific evidence

M. Burns enphasized the significant discussion of the
definition by all parties. He felt the provision reflected
the strong desire for bal anced |egislation.

Co-Chair Stoltze REMOVED his OBJECTION. There being NO
further OBJECTIQON, it was so ordered.

Representative Gara stated concerns about the conposition

of the board. He felt that the governor controlled the
board. He proposed deleting the provision that the governor
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may veto a |list of proposed regional nenbers. He read the
proposed | anguage for deletion on Page 3,[Lines 2-3]

"the governor may reject a list submtted under this
subparagraph and request subsequent l[ists wth
di fferent nanes."

M. Burns explained that the admnistration engaged in
t houghtful deliberation while drafting the conposition of
the board. The CS enconpassed the governor's desire for
bal ance and ensured thorough dialogue. The |ocal nenbers
were chosen from a list submitted by each region. He was
confident that the list would contain a nanme satisfactory
to all parties.

9:39:26 PM

LARRY HARTIG COW SSI ONER, DEPARTMENT OF ENVI RONMENTAL
CONSERVATI ON, spoke in support of the conposition of the
Al aska Coastal Policy Board. He exenplified the simlar
structure of the Board of Forestry, which he was a nenber
for 13 years. He related the success of the Board of
Forestry. He argued that the diverse nmake-up of the
proposed board and the super mgjority requirenment would
foster consensus and build consistency. A diverse board
needed one person to evaluate the nenbership from a
holistic view and choose appointees. He believed the
governor was the best suited for the task. Representative
Gara was unconfortable with the provision allowing the
governor to reject |local nomnees until he finds one that
suits him

Representati ve Doogan queried Section 15 related to agency
objection to new standards. He cited Page 11, Lines 10-13:

(B) conflict with the agency's allocation of existing
or planned agency resources to neet state policies and
obj ectives; or

(C conflict with agency priorities or objectives, or
ot her state policies;

He interpreted that a state agency can specifically object
to the districts proposed new standards "just because it
wanted to." He surmised that it was the npbst expansive
construction possible. He asked why the section was witten
so broadly. M. Burns replied that the subsection (B) net
the standard requi r ement in law that an agency
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determ nation cannot be arbitrary or capricious. He
hypot hesi zed a situation in which a coastal district listed
a species as endangered. The Departnent of Fish and Gane
woul d have to focus its limted resources on nanagenent of
the particular species. The section allowed DFG to object
given their lack of adequate resources. They cannot object
sinply because they want to. He pointed to subsection (QC
related to state policies. He informed that state
priorities and policies were not nebul ous. The agency nust
have a basis to object founded on sound policy.

9:45:24 PM

Comm ssioner Hartig furthered that a coastal district did
not have the authority to enforce policies. He explained
that it was requisite that a new project aligns with any
new district regulations. The agencies nonitored and
enforced policies. The departnments do not automatically
receive an appropriation for additional enforcenent. An
agency cannot reallocate resources to regulate district
enforceable policies that were not as high a priority as
legislatively directed policies. The section was witten
broadly to allow the agencies flexibility. Representative
Doogan appreciated the explanation but it did not answer
his question. He did not understand why the departnents
needed such broad authority.

M. Burns reiterated that all departnment authority was
restrained by arbitrary and capricious standards. The
standards were refined by regulation. He contended that the
section reflected the admnistrations inability to respond
to a nyriad of conceivable issues. The CS permtted
devel opnent of enforceable policies by coastal districts.
The concern was to provide a system of checks and bal ances.
The admnistration discerned that the arbitrary and
capricious standard provided a sufficient neasure to
eval uat e enforceabl e policies against.

9: 50: 32 PM

Representative Doogan noticed a Ilot of checks and no
bal ances.

Representative (Quttenberg referred to the "clawback
provi sion" beginning on Page 11, Line 31. He discussed the
ability of an agency to revisit a regulation and always
retain the right to change it. He asked where the process
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woul d stop. He wondered how that approach was consistent
for industry. M. Burns replied that the right of an agency
to exercise its authority was inperative. He viewed |oca
district policies as stop gap neasures. The local district
was filling a void for an agency function. At a |ater date
the agency can review the policy and devel op a broad-based
statewide policy. He rem nded that the regulation does not

change retroactively. A permtted industry was grandfathered
into a regul atory process.

9:54: 31 PM

Representative Guttenberg described problens that occurred
in normal agency operations with different interpretations
of regulation. He felt that the process in general |acked
adequate protection to ensure regulatory consistency.
Comm ssioner Hartig reported that agencies subscribed to
conprehensi ve processes set up in statute on how to adopt
regul ations. The process was very public. Coastal district
enforceabl e policies were not subject to the same thorough
public process. The agency as the regulatory enforcer was
entitled to submt the regulation to the sanme process and
possi bly supersede the coastal districts policy. He pointed
out that agency oversight was never surrendered when the
district enforceable policy was in place; the policy acted
as a stop gap. He opined that the thorough vetting of an
agency regul ati on made the state process nore predictable.

Representative Joule inquired about "designated areas". He
related that CSHB 106 (RES) contained a provision that
prohibited DNR from requiring that coastal districts nust
designate areas in order to apply enforceable policies. The
CS renoved the provision. He asked if DNR renained
committed to term nating the designated area requirenent.

JCE BALASH, DEPUTY COW SSI ONER, DEPARTMENT OF NATURAL
RESOURCES, affirned the departnent's conmtnment to abolish
the requirement from the body of regulations that govern
t he ACWP

9:59: 35 PM

M KE  SATRE, EXECUTI VE DI RECTOR, COUNCIL OF ALASKA
PRODUCERS, spoke in support of the [|egislation. He
announced that the council represented large nmetal mnes
and |arge developnment projects in the state. The council
thought that the CS achieved the fine balance between
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protection of i nport ant coast al areas and resource
devel opment. The regulatory process remained science-based
and predictable for industry while allowng neaningful
| ocal input based on provable plans with clear enforceable
pol i ci es.

10: 02: 38 PM

Representative Joule read into the record the comments of
Edward S. Itta, Myor of the North Slope Borough (copy on
file):

Thank you, Mster Chairman. | appreciate this opportunity
to address the commttee on the |atest version of HB 106
First of all, I want to thank the Governor and his staff
for the enornous effort and time they have devoted to
finding a way forward on this bill, a way forward that
works for all the parties involved. | particularly want to
t hank Attorney GCeneral Burns, Conm ssioner Hartig for their
commtnment to the process we' ve been goi ng through.

| also want to thank a few of the |egislators who have
contributed their input and participated in finding a
solution. In particular, 1'd like to recognize the work
that Representative Feige, Representati ve Seat on, and
Representative Herron did in the House Resources Conmittee
and their persistence in reaching a solution that they
could bring to this conmttee. | also want to recognize the
efforts of Reggie Joule, nmy representative in bringing this
matter to the conmttee's attention.

Earlier this year, | appeared before you wth Attorney
General Burns, Conmm ssioner Sullivan and Rex Rock, by
fellow whaler and President of Arctic Slope Regiona
Corporation. W all spoke about the concerns and chal |l enges
that we share as Al askans, as well as the belief that we
are in this together | believe that is the spirit that has
brought us back here today. W recognize that the best
solutions conme from working side by side and that this
process helps us to understand each other better and pave
the way for a nore effective process in the future.

Sure, we have different perspectives on sone issues, but
our goals are nuch nore closely aligned than we often allow
ourselves to believe. W all stand together in our desire
for a strong econom c foundation that allows conmunities to
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thrive; and we all see the inherent value in preserving the
qualities of Alaskan |ife that make this state unique.

| do have concerns with this bill. But this bill echoes
these two pursuits. It helps bring |ocal conmunities to the
tabl e, whereas for the past few years they have felt Iike

they were pushed to the back of the room as big projects
were planned for their communities. HBIO6 gives them a way
to discuss their deepest concerns as devel opnment noves
forward

l'"'m very pleased to see that this bill reconstitutes a
coastal policy board and we understand that designated
areas have been elimnated. It also establishes clearer

nmechani sms for the State and the districts to engage in the
process | eading to approved policies.

Again, | want to thank Governor Parnell for commtting his
admnistration to the task of finding a solution to this,
and | support noving the neasure that is enbodied in the
Finance CS of this bill fromthe conmttee.

Thank you, M ster Chairnman.

10: 05: 55 PM

Representati ve Edgnon thanked Co-chair Stoltze's conmittee
| eadershi p on behalf of the |egislation.

REPRESENTATI VE BOB HERRON, spoke in support of the CS. He
appreciated the hard work done by the adm nistration and
their effort to work with his constituents. He hoped that
the effort provided his constituents true participation in
t he ACVP process.

10: 09: 33 PM

REPRESENTATIVE ERIC FEIGE, comented on the process of
drafting the CS. He felt that the CS was created in the
spirit of conpromise and stood as a worthy exanple of the
| egi sl ative process.

Vice-chair Fairclough highlighted the fiscal notes. She
identified three new fiscal notes with fiscal inpact: one
fiscal note fromDNR and two fiscal notes from DFG

Vi ce-chair Fairclough MOVED to report CSHB 106(FIN) out of
Comm ttee W th i ndi vi dual recommendat i ons and t he
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acconpanyi ng fiscal notes. There being NO OBJECTIQN, it was
so ordered.

CSHB 106(FIN) was REPORTED out of Conmittee with a "do
pass" recommendation and with two new fiscal notes by the
Departnent of Environnental Conservation and one new fisca
i npact note by the Departnent of Natural Resources.

10: 14: 14 PM

#
ADJ OURNVENT

The neeting was adjourned at 10: 14 PM
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