HOUSE FI NANCE COWM TTEE
April 11, 2011
9:48 a. m

9:48: 49 AM

CALL TO ORDER

Co-Chair Stoltze called the House Finance Conmmittee neeting
to order at 9:48 a.m

VEMBERS PRESENT

Representative Bill Stoltze, Co-Chair
Representative Bill Thomas Jr., Co-Chair
Representati ve Anna Faircl ough, Vice-Chair
Representative Ma Costello
Representative M ke Doogan

Representati ve Bryce Edgnon
Representative Les Gara

Representative David Cuttenberg
Represent ati ve Reggi e Joul e

Representati ve Mark Neuman
Representative Tanme W/ son

VEMBERS ABSENT

None

ALSO PRESENT

Representative Eric Feige, Co- Chai r, House Resources
Comm ttee; Representative Bob Herron, Co- Chai r, House
Resour ces Comm ttee; Representati ve M ke Hawker ;
Representative Kyle Johansen; Joseph  Bal ash, Deputy

Comm ssioner, Departnment of Natural Resources; John J.
Burns, Attorney Ceneral, Departnment of Law, M chael Satre,
Executive Director, Council of Al aska Producers.

PRESENT VI A TELECONFERENCE

Frank Kelty, Aleutians Wst Coast Resource Service Area,
Unal aska; Steve Borell, Executive Director, Al aska Mners
Associ ation; Jason Brune, Executive Director, Resource
Devel opnent Council; Kara Moriarty, Deputy Director, Al aska
O and Gas Associ ati on, Anchorage.
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SUMVARY
HB 106 COASTAL MANAGEMENT PROGRAM

HB 106 was HEARD and HELD in commttee for
further consideration.

SB 1 BD OF ED./EARLY DEVELOPMENT ANNUAL REPORT
CS SB 1 (EDC) was SCHEDULED but not HEARD.

#hb106
HOUSE BILL NO. 106

"An Act extending the termnation date of the Al aska
coast al managenent program and relating to the
extension; relating to the review of activities of the
Al aska coastal managenment program providing for an
effective date by anending the effective date of sec.
22, ch. 31, SLA 2005; and providing for an effective
date."

9:49: 42 AM

JOSEPH BALASH, DEPUTY COW SSI ONER, DEPARTMENT OF NATURAL
RESOURCES, reviewed the Al aska Coastal Managenent Program
(ACMP) and the notivation for HB 106. He expl ained that the
bill was designed to extend the ACMP for six years. The
program will termnate on July 1, 2011 without |egislative
action. He conmunicated that the governor recognized the
value that the ACMP brings to extend the state's authority
to federal lands and federal activities in the coastal
zone, and incorporate local participation in the permtting
process.

M. Balash instructed that the ACMP was a federally
authorized voluntary state program Participation allows
the state to oversee the responsible devel opnent of costa
resources and federal activities within the coastal zone
and out er conti nent al shel f. Pr oposed devel opnent
activities are subject to review for conpliance through a
consi stency review process. The consistency review process
invited state and federal agencies, coastal districts, and
the public to evaluate a project and help determne
conpliance wth ACMP statewide standards and district
enf orceabl e policies.
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M. Bal ash addressed the size of Alaska's coastal zone. He
noted that the coastal zone was the npbst expansive in the
country. The zone reaches from anadronous water bodies
several hundred mles inland to the offshore three mle
limt of state jurisdiction.

M. Balash pointed out that Alaska was unique in its
structure of the ACMP. Local participation was involved in
both the planning and consistency review process. He
identified 35 coastal districts: 33 districts with approved
plans, 28 districts with revised plans and 25 districts
with plans in effect.

M. Balash discussed recommendations by the Division of
Legislative Audit. The division conducted an audit (copy on
file), of the ACWMP as part of the sunset provision. The
depart nent bel i eved t hat t he audi t represent ed a
conprehensive and objective review of the program The
audit concluded that the |egislature should reauthorize the
program the program was operating consistent W th
statutes, regulations, and legislative intent. Substantial
revisions were made to the ACWP in 2003. The review
determned that the program changes did not dimnish the
states' rights under the Coastal Zone Mnagenent Act; the
federal authorizing statute. The audit nmintained that the
Department of Natural Resources (DNR) was the appropriate
adm nistrative agency for the ACMP. He reported that the
audit recomended inprovenents to the program Certain
aspects of the program could take neasures to inprove
transparency. Sone of the ACMP changes in 2003 resulted in
| essened consensus buil di ng anong revi ew participants.

M. Balash furthered that the adm nistration was satisfied
with the «current structure of the program Coast al
districts had expressed dissatisfaction with elenents of
the program The admnistration requested that sunset
provision legislation travel separately from any proposed
substantive changes to the program

9:55:42 AM

M. Balash continued to discuss HB 106. He pointed out that
the House Resources Committee version included anmendnents
to the legislation. The departnment had engaged with nmenbers
of the conmmttee to keep the anendnents acceptable to the
adm ni strati on; mai ntai n program oper ati ons in a
predi ctabl e manner with objective standards and clear |ines
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of authority. He announced that Attorney GCeneral Burns
woul d speak to the departnent's concerns regarding CS HB
106 (RES). M. Bal ash concluded that the departnent
supported extension of the program

JOHN J. BURNS, ATTORNEY GENERAL, DEPARTMENT OF LAW spoke
to the admnistration's concerns with the |egal inpacts of
CS HB 106 (RES). He recognized the need for coastal
communities to have greater input in the ACMP process. He
di scovered a nunber of issues that required nodification or
clarification in the |egislation. He highlighted the
significant issues beginning with Section 2, Page 4, Lines
12- 14:

(2) in accordance with AS 46.39.040(4), provide a
forum for representatives of affected interests to
di scuss and attenpt to resolve issues related to this
chapter, AS 46.40, and the coastal uses and resources
of the state.

M. Burns assessed that the intent was to create a board
that would provide a forum to resolve issues. He warned
that the phrase, "to discuss and attenpt to resolve issues”
would invite litigation if a resolution was not reached.

9:59:51 AM

M. Burns noved to, Section 7, Page 6, Lines 6-8:

(d) Al reviews and revisions shall be in accordance
with [THE STATEWDE STANDARDS AND] district plan
criteria adopted under AS 46.40.040. Changes to a
district coastal managenent plan nmay not conflict with
st at ewi de st andar ds.

M. Burns explained that the passage was particularly
problematic. There was a significant difference between
"conflict with" and adding to statute. It allowed for
adoption of nore stringent standards. He exenplified the
Endangered Species Act (ESA) , and critical habi t at
designations. The state did not possess current standards.
He directed attention to Section 9, Page 8, Lines 4-5:

(F) designating and developing policies for special

managenent areas [THE USE OF AREAS OF THE COAST THAT
MERI T SPECI AL ATTENTI ON]; and
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M. Burns questioned the definition of a "special
managenent area". He advised that the designation could
entail devel oping a whole new set of standards or processes
for managenent. He noved to, Section 10, Page 9, Lines 20-
22:

(d) The superior courts of the state have jurisdiction
to enforce orders of the departnment or comm ssioner of
natural resources entered under (c) or (e) of this
secti on.

M. Burns sought to define the groups or individuals that
woul d gain the right to bring a case to the superior court.
He cautioned that the authority for the superior court to
"enforce orders" could invite increased litigation. He
enphasi zed that if the intent of the legislation was to
enabl e costal districts to have greater input t he
| egislation should I|imt the opportunity for "other"
parties to bring forward disputes and litigation. He
related that the problemwas repeated in |line 24:

(e) A person affected by a decision of the departnment under
this section may

10: 04: 11 AM

M. Burns stressed that "a person” could be anybody and
war ned that could open Pandora's Box to additional resource
devel opnment |itigation.

He addressed Section 12, which related to requirenments for
departnment review and approval. He cited Page 10, Lines 4-
6:

Sec. 46.40.070. Requirenments for departnent review and
approval. (a) The departnent shall approve a district
coastal managenent plan submtted for review and
approval if the

The section continued to list the criteria for approval. He
argued that the provision mandates approval of a plan if it
neets the limted criteria. The nmandatory provision was a
significant concern because it could add additional |ayers
of restrictions such as ESA or critical habitat provided it
does not "conflict with" existing standards. He asserted
that a plan submitted for review nust be approved if it
does not conflict with the limted criteria in Section 12

He cited Page 10, Line 10(B)
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(B) does not conflict with the statew de standards
adopt ed by the departnent; and

M. Burns pointed out that the departnment referred to was
DNR. The Departnent of Environnental Conservation (DEC) was
statutorily mandated to review ACMP plans and would no
| onger have review authority wunder the provision. He
di scussed the intent of Line 18, on Page 10:

(b) The enforceable policies in a district coastal
managenent plan submtted

M. Burns deened that the intent was if the state or
federal agency objected to a plan that new standards
adopted under Section 12 nay not apply. However, Section 12
(a) mandates approval; the plan should not be objected to
by the state. Subsections (a) and (b), in Section 12
required alignnent. He added that it was inpossible for the
State to nmandate that the federal governnment nust object to
a plan within a certain time or they would |ose the right
in the future. He explained that that the federal
government retained the right to object at any tine.

10: 08: 37 AM

M. Burns directed attention to Section 14 related to the
revi ew process. He referenced Page 12, Lines 15-18:

(C© "shall be conpleted with the issuance of a witten
order signed by at least two of the conmm ssioners of
the resource agencies [DEPARTMENT] wthin 45 days
after the initial request for an elevation [ SUBSEQUENT
REVI EW under this paragraph

M. Burns considered the repercussion if a consistency
determ nation was not rendered within 45 days.

10:10: 57 AM

REPRESENTATI VE ERIC FEI GE, CO CHAI R, HOUSE RESOURCES
COWMWM TTEE, delineated the Resources Commttee process that
lead to CS HB 106 (RES). He conmmunicated that the commttee
held nine neetings over several weeks. The commttee had
worked with the adm nistration, DNR coastal districts, and
industry representatives. The commttee reviewed docunents
including the legislative audit. He explained that the
commttee attenpted to work within the paraneters that the
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governor outlined for the ACWMP. maintain predictability,
mai ntain existing authorities and structure, and value
participant input. They nmintained the current standards
and ensured that coastal districts had a neaningful role in
the process but were not granted veto rights. He assured
that the coastal districts were not seeking veto powers.
The process had been long and difficult at times but he
bel i eved the comm ttee had devel oped a workabl e conprom se.
He enphasized +the <considerable discussions wth the
commttee, representatives fromcoastal districts, and DNR

REPRESENTATI VE BOB  HERRON, CO CHAI R, HOUSE RESOURCES
COWM TTEE, concurred with Representative Feige. He believed
that the legislation was still a work in progress. The
process would yield a good product in the end. He added
that not all parties approved of the Resource Commttee's
version. He agreed with many of the attorney general's
opi ni ons.

10: 15: 22 AM

Representative Herron referred to Page 12, Line 17:

[ Departnent] within 45 days after the initial request
for an el evation

Representative Herron voiced support for the 45 day limt
to ensure predictability in the process. He stressed the
Resources Conmittee collaboration wth the admnistration

He enbraced the evolving process and would continue to help
his constituents. He advocated for a process that protected
the state from "outsiders." He believed that the House
Finance Commttee would need to develop a CS and offered
hi s support.

Co-Chair Stoltze interjected that due to the sharp
di fferences of opinion the process was potentially divisive
but not unsol vabl e. Representative Herron believed that the
| egislature and involved parties were very close to
resol ving the i ssues and wanted the programto conti nue.

Represent ati ve Feige explained two sections of the bill. He
reported that Section 1 would extend the ACWMP for six years.
Section 2 established the Al aska Coastal Policy Board. The
board would be conprised of nine nenbers: five public
menbers from coastal districts appointed by the governor,
and the comm ssioners of DEC, DNR, Departnent of Fish and
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Gane (DFG, and Departnment of Transportation and Public
Facilities (DOT).

10: 20: 31 AM

Co-Chair Stoltze opened public testinony.

M CHAEL SATRE, EXECUTI VE DI RECTOR, COUNCIL OF ALASKA
PRODUCERS, shared that the council represented |arge neta

m nes and devel opnental projects in the state. He stated
that the council supported a sinple sunset extension of the
ACVMP but understood the <coastal districts desire to
contribute neaningful local input. The council supported
the elimnation of Section 12 from the bill. The council

surmsed that the consequences of Section 12 would
establish nore restrictive and unpredictable standards and
requi renents. The council worried that the provisions could
potentially allow coastal districts to mandate restrictive
requi renents "through the back door." He hypothesized that
a coastal district could create new habitat regul ations via
t he Endanger ed Speci es Act . The  council bel i eved
enforcement policies should be wuniform and based on
science. Section 12 provides for ad hoc enforceable
policies. In addition, the council proposed that if an
order was not signed within 45 days the commi ssioner of DNR
woul d decide the outconme and ensure that industry nenbers
have a seat on the Al aska Coastal Policy Board.

10: 24: 09 AM

FRANK KELTY, ALEUTI ANS WEST COAST RESOURCE SERVI CE AREA,
UNALASKA (via teleconference), related that his district
was in support of the legislation. They did not have an
opinion on the CS. The district supported the provision to
elimnate designated areas. He referred to the DEC "carve
out" and expressed concerns. The Aleutians West district
went form 60 enforceable policies down to 10. He felt that
the coastal districts should have a voice in air, water and
| and issues. The district supported the re-formation of the
Al aska Coastal Policy Board; although it was considerably
weakened in the CS.

STEVE BORELL, EXECUTI VE DI RECTOR, ALASKA M NERS ASSCClI ATI ON
(via teleconference), expressed concerns that the bill was
forced through at the end of session. He relayed that the
association was not famliar with all of the various itens
that needed to be addressed in the legislation. He
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commented on the Al aska Costal Policy Board. He recommended
that representatives from regulated industry should be
i ncluded on the board as the at |arge nenber.

JASON BRUNE, EXECUTI VE DI RECTOR, RESOURCE  DEVELOPMENT
COUNCIL (via teleconference), voiced support for the
original legislation. He explained that his organization
did support changes to ACMP to enhance local input and
i ncrease coastal district participation. He did not believe
there was enough tinme to deal wth the issue in the
remai ni ng days of session. He referred to provisions in the
CS as anbi guous. He cited Page 13, Line 20:

district plan criteria, and is not inconsistent with
t he statew de standards, adopted

M. Brune queried why the words "is consistent” were not
used. He underscored concerns related to Sections 12, 14,
and 18 of the legislation. The council recomended the
del etion of |ines 20-21, subsections (b) on Page 10:

within the authority of a state or federal agency
unless the state or federal agency specifically
obj ect s.

M. Brune added that the council also recomended the
del etion of |ines 25-31, subsections (d) on Page 10:

(d) I'n this section, "specifically objects" neans that
a witten objection to the enforceable policy that
establishes the new standards or requirenents is filed
wi th the departnent by
(1) the comm ssioner of a state agency;
(2) the head of a federal agency operating in
t he state;
(3) the official responsible for a federal
agency's operations in the state; or
(4) legal counsel for a federal agency operating
in the state.

M. Brune recommended specific |anguage changes to Section
14, page 12, subsection (C) as follows: "shall be
considered by the comm ssioners of the resource agencies
within 45 days after the initial request for an elevation
under this paragraph. |If the decision is not rendered
wi thin 45 days the conm ssioner of the departnent will have
10 days to render the final consistency determ nation and
certification”
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10: 31:15 AM

M. Brune furthered that the designation "specia
managenent areas" (Section 18) needed a precise definition.
He concluded that the Al aska Coastal Policy Board nenbers
shoul d include nmenbers from industry and structured simlar
to the Board of Forestry.

KARA MORI ARTY, DEPUTY DI RECTOR, ALASKA OL AND GAS
ASSCCI ATI ON, ANCHORAGE (via teleconference), stated that
the association did not support the current CS. She shared
that the association had been actively engaged in the ACW
program since its inception. She indicated that several of
the association's concerns had been nentioned in prior
testinmony including the attorney general's comments. The
associ ation believed that the <concerns related to the
conposition of the board could be easily addressed. She
reiterated concerns expressed with Section 12.

HB 106 was HEARD and HELD in commttee for further
consi derati on.

#sbl
CS FOR SENATE BILL NO. 1( EDC)

"An Act requiring the state Board of Education and
Early Devel opnent to provide an annual report to the
| egi sl ature.”

CS SB 1 (EDC) was SCHEDULED but not HEARD.

#
ADJ QURNVENT

The neeting was adjourned at 10: 36 AM

10: 36: 28 AM
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