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145, as Prine Sponsor.

JEAN M SCHEL, Attorney

Legi sl ative Legal Counsel
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PCSI TI ON STATEMENT: Responded to questions, during the hearing
on HB 145.

ACTI ON NARRATI VE
3:09:10 PM

CHAIR ALAN DICK called the House Education Standing Conmttee
neeting to order at 3:09 p.m Present at the call to order were
Representatives Dick, P. WIson, Feige, Seaton, GC ssna, and
Kawasaki . Representative Pruitt arrived while the neeting was
i n progress.

HB 145-K-12 SCHOLARSHI P PROGRAM

3:09:34 PM

CHAIR DI CK announced that the only order of business would be
HOUSE BILL NO 145, "An Act establishing the parental choice
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schol arship program to be administered by school districts for
t he purpose of paying the cost of attending grades kindergarten
through 12 at public and private schools; and providing for an
effective date." [The proposed committee substitute (CS) for HB
145, labeled 27-LS0223\G M schel, 1/24/12, adopted at the
January 27, 2012 neeting, was before the commttee.]

3:09:48 PM

REPRESENTATI VE FEI GE noved Anendnent G 3, |abeled 27-LS0223\G 3,
M schel, 1/27/12, which read as follows [original punctuation
provi ded] :

Page 2, line 7:

Delete "pay to a participating school attended by the
student under this section"

| nsert "award"

Page 2, line 9:

Del ete "and | ocal "

Page 2, line 11, follow ng "resides."

Insert "of the ampunt available for a parental choice
schol arship under AS 14.31.045, the departnent shal
pay a parental choice scholarship while a student is
attending a participating school as follows:

(1) to the school di strict, in which the
participating student resides, except as provided in
AS 14.31.030(c), 30 percent of the anmpbunt the district
would receive as state aid under AS 14.17 for the
student; and

(2) to a participating school, except as provided in
AS 14.31.030(c), the anount remai ning after t he
district is paid under (1) of this subsection, up to
70 percent of the anmpunt the district in which the
student resides would receive as state aid under
AS 14.17 for the student."

Page 2, line 13:

Delete "(b)"
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Insert "(b)(2)"

Page 3, line 6, followng "districts."

I nsert "(a)"

Page 3, followng line 11:

| nsert new subsections to read:

"(b) If requested by a participating school, a schoo
district t hat receives a paynment under
AS 14.31.020(b) (1) shall enter into a |ease agreenent
with the participating school for space controlled by
t he school district if

(1) the lease is offered with reasonabl e ternmns;

(2) the space that is subject to the |ease agreenent
is avail able; and

(3) the agreenent is consistent with applicable state
I aw.

(c) If a school district that receives a paynent
under AS 14.31.020(b)(1) unreasonably refuses to enter
into a |lease agreenent as provided under (b) of this
section, the board may, after notice and an
opportunity for a hearing before the board, order the
departnment to provide to the participating school that
requested the | ease agreenent the funding the district
received under AS 14.31.020(b)(1) for the students
attending the participating school."

Page 4, line 7, follow ng "school s":

Insert "and affected districts”

Page 4, line 9, follow ng "school s":

| nsert "and affected districts"

CHAI R DI CK obj ected for discussion.

3:10: 13 PM
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REPRESENTATI VE FEIGE said there is a possibility that a schoo
district may experience a nunber of public students departing
the system to enroll in a private facility. Amendrment G 3
provides a nmeans to maintain the infrastructure of the public
school, protecting a state owned building, by allowng district
retention of 30 percent of the state allocated funds; the
remai nder to follow the student to the school of choice. He
suggested that a private school may be located wthin the
existing school building; perhaps renting classroom space.
Private schools should not be denied the opportunity to rent
space, he opined, as such action would hinder the devel opnent
and advancenent of private schools. | f a superintendent chose
not to rent space to a private venture, 100 percent of the
funding would follow the student to the school of choice, as
indicated in the anmendnent. He pointed out that the 30 percent
figure is based on the existing anmount allowed under the BSA for
facility expenditures.

REPRESENTATI VE WES KELLER, Al aska State Legislature, speaking as
t he sponsor of HB 145, stated support for the anendnent.

3:14: 53 PM

REPRESENTATI VE SEATON explained his wunderstanding that the
amendrment directs funds based on where a student resides, not on
the location of the school being attended. District cost
factors, paid to the school of choice may create a situation
where students leave a district with a high geographic cost
differential, to attend a facility with a nuch |ower cost
factor. He asked for clarification on the intent of the
anendnent regardi ng school |ocation versus a student's resident
addr ess.

REPRESENTATI VE FEI GE responded that the intent is to capture the
cost that would be paid to the public school being exited, and
protect the asset value of the state owned buil di ng.

REPRESENTATI VE SEATON hypot hesi zed a scenario of a student, wth
a residence in Toksook Bay, attending a school of choice in
Wasi | | a. He pointed out that the geographic/operational cost
differential between these two school |ocations is substantial
The amendnment would encunber the state to pay 30 percent to
Toksook Bay and 70 percent to Wasilla, based on the student's
resi dence in Toksook Bay.
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REPRESENTATI VE FEI GE said that is correct, and thus, the student
has an opportunity for choice, and the state's asset renains
pr ot ect ed.

REPRESENTATI VE DICK interjected that this scenario is currently
playing out in areas of the Bush. He pointed out that the
Ni kol ai School was built for a capacity of 45 and the current
enrollment is down to 10. The relocation my be for a different
reason than attending a school of <choice, but the cost of
mai ntai ni ng the school building remains the sane.

3:19:55 PM

REPRESENTATI VE KAWASAKI asked whether the new section affects
properties such as buildings |leased from the private sector; a
common practice in the Fairbanks area anong the charter schools.

REPRESENTATI VE FEIGE said the cost of the |ease represents a
fixed amount and the 30 percent would be retained to offset
t hose costs.

REPRESENTATI VE KAWASAKI questioned the origination of the 30
per cent anount.

REPRESENTATI VE FEI GE expl ai ned that under current regulation 70
percent of funding nmust be spent on classroominstruction, which
| eaves 30 percent for fixed, facility costs.

REPRESENTATI VE KAWASAKI stated opposition to the anmendnent, and
said it | eaves the taxpayers on the hook.

REPRESENTATI VE FEI GE suggested that the taxpayers would not be
burdened as the funding for the program originates with the
st at e.

3:22:24 PM

REPRESENTATIVE P. WLSON offered her wunderstanding of the
anendnent, that whatever is budgeted for an individual student,
70 percent of that amount is directed to the school of choice,
and 30 percent remains with the school of origin in order to
preserve and maintain the state facility.

REPRESENTATI VE KAWASAKI suggested that a school may not need the
30 percent, and he asked what woul d happen under that scenario.

3:23: 57 PM
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REPRESENTATI VE Cl SSNA added concern for how transportation costs
woul d be handl ed.

REPRESENTATI VE SEATON rem nded the commttee that a request has
been nmade of the departnent for an analysis of t he
transportation aspect.

3:25:32 PM

REPRESENTATI VE KAWASAKI reported that the nunicipalities of
Anchorage and Fairbanks supplenment school heat and electricity
costs, via property taxes.

REPRESENTATI VE  SEATON returned to the scenario that he
previously theorized, and said it <creates an inequitable
si tuation. He suggested attaching the percentage factor to the
| ocation of the school to reflect applicable maintenance costs.
3:26:47 PM

REPRESENTATI VE SEATON of fered Anendnment 1, to Amendnent G 3, to
r ead:

Page 1, line 17 following "in which the":
Del ete: "student"
I nsert: "school "

3:28:13 PM

CHAIR DI CK announced that wthout objection Amendnment 1, to
Amendnent G 3 was adopt ed.

CHAI R DI CK renmpoved his objection to Arendnent G 3

3:28: 36 PM

REPRESENTATI VE KAWASAKI objected and directed attention to page
2, line 12, of the anmendnent, to inquire how |ease agreenents
woul d be entered into. He said it appears that if a private

school <chooses to lease, or rent a portion of, an existing
publ i c school building, the request cannot be deni ed.

REPRESENTATI VE FEI GE said the purpose of the proposed subsection
(c) is to encourage public schools to |ease out available
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cl assroom space. In a small village, there nay not be suitable
real estate options for a private school, and the existing
public building may be the primry choice. Reasonabl e terns
shoul d be offered to a private venture for consideration.

REPRESENTATI VE KAWASAKI suggested that this action may not be
constitutional, as the building my still be held under a bond.

3:31: 25 PM

JEAN M SCHEL, Attorney, Legislative Legal Counsel, said it is a
legitimate question, and the constitutionality could be a
concern, but it would depend on the facts contained in the terns
of the | ease agreenent.

REPRESENTATI VE SEATON asked for expansion on the previous
response.

M5. M SCHEL said she could research the question and provide
additional information on the topic. Further, she rem nded the
committee that the entire bill raises constitutional questions.
| f schools are conpeting for existing space, the negotiations
woul d need to be taken-up on neutral, not religious, grounds.

The conmttee took an at-ease at 3:35 p.m
3:35:26 PM

REPRESENTATI VE PRUI TT asked to have |egal counsel research the
tax inplications for the benefit of the commttee.

M5. M SCHEL responded that the general rule stipulates that
noney collected as taxes nust be used for the benefit of the
area in which the taxpayers reside. QG her constitutiona
guestions, on this bill, require analysis, she said.

REPRESENTATI VE PRUI TT i nquired whether a | ease entered into at a
cost which would provide revenue to an area could be considered
accept abl e.

M5. MSCHEL answered that it would be fact specific, and
declined to guess how a court would rule. However, if taxpayers
are gaining revenue, it mght neet the benefit |anguage.

REPRESENTATI VE KAWASAKI questioned whether a long tine resident
could find cause to bring suit against the state for leasing a
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public school building, paid for by local taxes, to a religious
school entity.

MS. M SCHEL said, "I believe he would."
REPRESENTATI VE FEI GE said the basic question is whether or not a

public school building can be legally leased to an outside
entity. He pointed out that Amendnent G 3 has 3 qualifying

condi tions: 1) a lease nust be offered; 2) the space nust be
avai lable; 3) the l|lease nmust be consistent with any applicable
state |aws. He added that the [30 and 70 percent] paynents
referred to on page 2, lines 6-8, represent the sane paynents
referred to on page 1, lines 12-14.

3:41: 44 PM

REPRESENTATI VE Cl SSNA expressed interest in having an answer to
the question regarding the feasibility of renting a publicly
owned school building to a private organization.

M5. M SCHEL responded that provision under the uncodified |aw
makes al |l owance for private groups to use a school. The | aw
specifies that it nust be outside of regular school hours.
Al so, the group would be required to be neutral in regards to
religion and other protected interests.

3:43:43 PM

REPRESENTATI VE KAWASAKI asked whether the facilities could be
| eased, or rented, for profit.

M5. MSCHEL offered to provide the requested information, as

well as details on taxpayer challengers to school voucher
prograns, which have recently conme to the U 'S. Suprene Court.
The information applies to the bill, not to the specific

amendnment under di scussion, she stipul at ed.
3:44: 46 PM

REPRESENTATI VE FEI GE suggested that the objections mght be
considered thusly: If a restriction prohibits the public schoo
facility from being |eased during regular operating hours, the
private school would meke necessary scheduling adjustnents;
whet her the public school facility can be |eased for a profit or
not , requires reasonable ternms to be determined by the
i ndi vidual district. The intent is that a school district not
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be allowed to deny the | ease of avail able classroom space, which
woul d directly stifle conpetition.

REPRESENTATI VE KAWASAKI nai nt ai ned hi s objection.

3:46: 45 PM

A roll call vote was taken. Representati ves Seaton, Feige,
Pruitt, C ssna, and D ck voted in favor of Anmendnent G 3.
Representatives Kawasaki and P. WIson voted against it.

Therefore, Amendnent G 3, to the proposed CS for HB 145, was
adopted by the House Education Standing Conmittee by a vote of
5-2, as anended.
3:48: 26 PM
The commttee took an at-ease from3:48 p.m to 3:50 p. m
REPRESENTATI VE FEI GE noved Anendnent G 5, |abeled 27-LS0223\G 5,
M schel, 1/27/12, which read as follows [original punctuation
provi ded] :

Page 3, lines 6 - 7:

Del ete "Notwi thstanding the lower limt for a student
count of 10 under AS 14.17.450(a) and (b), a"

| nsert "A"
Page 3, line 10:
Del ete "the school size factor under AS 14.17.450"
I nsert "state aid under AS 14.17"
CHAI R DI CK obj ected for discussion.
3:50:17 PM
REPRESENTATI VE FEI CE st at ed:
It clarifies that the school that is protected under
this provision is funded as if it had 10 students, not
just treated as having 10 students for sinply the

school cost factor.

REPRESENTATI VE KELLER st ated support for the anendnent.
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3:51: 58 PM

REPRESENTATI VE SEATON commented that the public school wll
receive state funding, and the student's school of choice wll
be funded separately via the scholarship program He noted that
the state would be paying two entities, for two years, for the
same student, and asked if that is the intent.

REPRESENTATI VE FEI GE responded that the intent of the anmendnent
is to clarify |language regarding how the funding is to be
directed. The state could be providing funds to two educati onal

facilities for a two year period. A public school that has
fallen below 10 will be given the opportunity to build up the
quality of the school, regain parent confidence, and regain

| ocal enrollnment, during a two year period.

REPRESENTATI VE SEATON noted that enpty seats would be funded in
the exited school, while funding would also be received by the
school of choice where the student actually attends.

REPRESENTATI VE FEI GE nmaintained that the intent applies to the
10 student clause, and a level of funding needs to be directed
to a school to keep it viable for any renmining students. A two
year grace period is witten into the bill to provide an
opportunity to keep a school from closing.

CHAIR DI CK added that funds nay be expended twice on a given
student; however, noney may be saved by not having to close a
school and possibly re-open it later.

3:55:01 PM

REPRESENTATI VE Cl SSNA reported on the small village of N kol ski
whi ch has been unable to neet the 10 student mninmum  She said
it is expensive to maintain and operate a school in snall
comunities with less than 10 students.

REPRESENTATI VE FElI GE agreed, and said that it is costly to shut
down, as well as reopen a school. However, he pointed out that
| aws already exist pertaining to school size, and those statutes
are not being questioned in this bill.

3:57:22 PM

REPRESENTATI VE KAWASAKI asked to hear from the departnent
regarding the fiscal inpact of this type of approach.
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CHAIR DICK pointed out that the bill carries an indetermnate
fiscal note.

3:58:11 PM

REPRESENTATI VE SEATON cautioned that a school could suffer the
loss of all of its students to a private school. The proposed
amendnent would place in statute a requirenent for continued
funding at the 10 student |evel. He said that this scenario

woul d replicate what has already occurred in the Al eutians, when
ADM fell to zero, but the superintendent and other contractua
costs had to be honored by the state.

REPRESENTATIVE FEIGE agreed that it creates a difficult
situation when the ADM is not viable, but opportunity should be
given to allow a small school to rebuild should the nunbers fal
bel ow 10.

4:00: 06 PM

REPRESENTATI VE PRUI TT referred to the bill, page 3, line 8, and
said that an anendnent could be proposed to include |anguage
stipulating an ADM range of less than 10 but nore than 5
students.

4:01: 04 PM

REPRESENTATI VE KAWASAKI suggested that the departnent may have a
means to determ ne how accountability of funds would be tracked
in this type of situation, perhaps through regul ation.

4:03: 20 PM

The conmttee took an at-ease from4:03 p.m - 4:05 p. m

REPRESENTATI VE FEI GE withdrew Amendrment G 5., then referring to

the bill, proposed Conceptual Anmendnent 1:
Page 3, line 8 following "less than 10":
Insert: "but greater than or equal to 5"

REPRESENTATI VE KAWASAKI obj ected for di scussion.

REPRESENTATI VE KAWASAKI withdrew his objection, and wth no
further objection Conceptual Anendnment 1 was adopt ed.
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4:05:50 PM

REPRESENTATI VE FEI GE re-introduced Anmendnment G 5, as previously
provi ded.

REPRESENTATI VE KAWASAKI obj ected for di scussion.
4. 06: 27 PM

REPRESENTATI VE SEATON clarified that given an ADM below 5,
proposed Amendnent G 5 would not apply, as anended.

REPRESENTATI VE KAWASAKI w thdrew his objection, and wthout
further objection, Amendrment G 5 was adopt ed.

4. 07:28 PM
REPRESENTATIVE CISSNA offered Anendment G 6, | abel ed 27-
LS0223\ G 6, M schel, 1/30/12, which read as follows [original
punct uation provided]:

Page 2, following line 22:

I nsert a new paragraph to read:

"(1) is located in a community with a popul ati on of
not | ess than 35, 000;"

Renunber the foll ow ng paragraphs accordingly.
Page 4, lines 19 - 27:

Delete all material .

Renunber the follow ng bill sections accordingly.
Page 4, line 30:

Delete "Sections 1 and 2 of this Act take"

Insert "Section 1 of this Act takes"

Page 5, line 3:

Delete "sec. 3 of this Act, secs. 1 and 2 of this Act
take effect, they take"
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Insert "sec. 2 of this Act, sec. 1 of this Act takes
effect, it takes"

Page 5, line 4:
Del ete "sec. 3"

| nsert "sec. 2"

REPRESENTATI VE KAWASAKI obj ected for di scussion.

REPRESENTATIVE CISSNA indicated that nmany comunities are
experiencing declining populations, affecting the |ocal school
ADM She said the proposed anmendnent limts the scope of the
bill to areas with populations of not |ess than 35, 000. The
nore popul ated areas of the state are better equi pped to support
the social, economc issues and receive a benefit from this
| egi sl ation, she opined.

CHAIR DICK reported that support, for the bill, has been wde
spread, including response from smaller communities. A pilot
program woul d not be objectionable; however, the |imtation of
t he anendnment would elimnate participation of many areas of the
state.

REPRESENTATI VE PRUI TT opined that the amendnment would limt the

program to residents of Anchorage, Fairbanks, and Juneau. He
poi nted out that the proposed amendment stipulates conmunities,
not districts, and stipulating districts woul d expand

participation significantly.
4:12:16 PM

REPRESENTATIVE P. WLSON interjected that her office has also
received letters of support from smaller comunities, and said,
based on the response, she would not support the amendnent.

CHAIR DICK stated that he would not support limting the scope
of the bill. He said his intent is to activate interest in new
educat i onal approaches for the state, and reducing the
possibility of participation nay serve to create apathy rather
t han provide a stimulus.

4:13: 24 PM

HOUSE EDC COW TTEE -14- February 1, 2012



REPRESENTATI VE KAWASAKI enphasi zed the affective difference
between considering the population of a comunity versus a
district, and asked the sponsor for clarification of intent.

REPRESENTATI VE Cl SSNA deferred to | egal counsel

M5. M SCHEL responded that the term community is not defined in
Title 14. She read the definition of conmunity, as found under
AS  06.05.990(8), whi ch states t he foll ow ng [ origi nal
punct uation provided]:

(8) "conmuni ty" means a city, t own,
uni ncorporated village, or, in the absence of one of
the foregoing, a trade area;

M5. MSCHEL said the term as defined, applies only to the
banki ng i ndustry. However, the dictionary definition and common
use of the termcould be used for purposes of the anendnent.

CHAIR DICK lauded the commttee nenbers concern for the snal
communities, but maintained that the restricted scope, and
exclusionary action, would not be helpful to the intent of the
bill.

4:15:25 PM

REPRESENTATI VE Cl SSNA opined the possibility of an opportunity
being negative, and said that nany questions have renained

unanswered regarding the proposed |egislation. What ever
emanates will be an experinment she said, and positive actions
such as magnet schools could spring forth. She stressed her

support for school choice and the intent of the |egislation;
however, enough questions renmain unanswered to require the
committee to proceed with caution.

REPRESENTATI VE KAWASAKI nai nt ai ned hi s objection.

4:18: 59 PM

A roll call vote was taken. Representatives Ci ssna and Kawasaki
voted in favor of Amendnent G 6. Representatives P. WIson,
Seaton, Feige, Pruitt, and Dick voted against it. Ther ef or e,

Amendnent G 6, to the proposed CS for HB 145, failed to be
adopted by the House Education Standing Conmittee by a vote of
2-5.
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4:20:17 PM

REPRESENTATIVE P. WLSON noved Anmendnent G 7, |abeled 27-
LS0223\ G 7, Mschel, 2/1/12, which read as follows [origina
punct uation provided]:

Page 2, following line 22:
I nsert a new paragraph to read:

"(1) wi thout discrimnating on the basis of race,
religion, color, national origin, sex, or disability,
enrolls all eligible students who submt a tinely
application; if the nunber of applications exceeds the
physi cal capacity of the program class, grade |evel,
or building, students shall be accepted by random
drawi ng; "

Renunber the foll ow ng paragraphs accordingly.

4:20: 26 PM
REPRESENTATI VE KAWASAKI obj ected for di scussion.

REPRESENTATIVE P. WLSON explained that the intent of the
proposed amendnment is to elimnate discrimnation and to include
a process of action when a private school's application count
exceeds the school/class capacity. She pointed out that state
funded public schools nust be prepared to accept and incorporate
every enrollee, but private schools typically have requirenments
for enrollnment. The anmendnent seeks to equalize that onus:
when accepting state funds, private schools nust be prepared to
accept every student who submts a tinely application. Further
a lottery would be held, if the nunber of applications to the
private facility exceeds the institute's threshold.

CHAIR DI CK inquired about special needs students. He said it
could be financially difficult if, in a community wth a class
of twenty-five, one was a special needs student, requiring a
speci ali zed instructor.

REPRESENTATIVE P. WLSON replied that the severity of the
student's needs would dictate the requirenent. However,
i ntensi ve needs students are allotted 17 tinmes the anount of the
normal ADM enough to hire appropriate staff.
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CHAIR DICK recalled that simlar concerns, raised in other
states, were determnm ned to be unfounded.

4:22:46 PM

REPRESENTATI VE KELLER stated opposition to the anmendnent, and
said that the purpose of the bill is to stinmulate innovation and
new opportunities. He said the majority of private schools have
formed specifically for special educational purposes, and Ilike
nost private schools, form wunder a 501(c)(3) [federal tax
structure]. Protections are provided wunder the 501(c)(3)
regardi ng discrimnation, and, he opined, further protection is
not necessary.

4:23:46 PM

REPRESENTATI VE KAWASAKI asked if Alaska has had any private
school s open to specifically serve special needs students.

REPRESENTATI VE KELLER clarified that he was not speaking of
schools in Al aska, but the nation in general. Further, he said
the purpose of the bill is not to mandate that every school
provi de services to every class of students; parental choice is
the intent.

REPRESENTATI VE KAWASAKI inquired about special needs private
schools and how they are funded el sewhere. He asked whet her
extra funds are available, outside of the base student
al l ocation, which the cormmttee could review

REPRESENTATI VE KELLER explained that HB 145 holds the parents
responsible for any additional funds necessary to support a
special needs student in a regular classroom beyond what the
state budgets.

REPRESENTATI VE P. WLSON pointed out that whatever has occurred
in other states, the situations would not be conparable to what
exists in Alaska, given the road systens and population
di stribution of the Lower 48. She said this is a fairness issue
and the anmendnent ensures that parents will receive choice and
not be turned away.

REPRESENTATI VE KAWASAKI referred to a previous statenent, nade

by the sponsor, and asked for further <clarity on the
discrimnation laws that apply to private schools.
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REPRESENTATI VE KELLER answered that the 501(c)(3) federal tax
docunents defines what is legitimte and what is not.

4:27:18 PM
REPRESENTATI VE KAWASAKI expressed concern for the federal tax

code, under discussion, being intertwined with Alaska Statute.
He said an intentionally small section of state |law exists for

dealing with religious and private schools. The section is
small due to the state <choosing to remain renoved from
i nvol venent with private and religious institutions.

Speci fically, students in private schools are not fully

protected by nondiscrimnation laws relating to religious
affiliation, ethnicity, or ability limtations. He asked I egal
counsel to confirm his understandi ng.

M5. M SCHEL said that conpeting constitutional interests are at
stake, and each private school that participates in the program
will need to be scrutinized to determne eligibility of federal
funding, and whether anti-discrimnation |aws apply. Equal
protection and establishnent clause issues also arise, and it
woul d be possible for a parent to bring suit under the equal
protection provision. |f suit were brought, she opined, the
breaching of state and federal law could be inplicated. The
groups listed in the anendnent are construed to be protected
cl asses of citizens, and as such would require a higher |evel of
scrutiny by a court.

REPRESENTATI VE SEATON noted that a recent U S. Suprene Court
deci sion found private/religious schools exenpt from sonme of the
qualifications listed in the proposed anmendnent. He asked
whet her she has considered this new ruling in her analysis.

M5. MSCHEL naned the <case being referred to as Arizona
Christian School Tuition Organization v. Wnn et al., 09-987,
deci ded 4/4/11. She said the case does not represent an equal
protection challenge, but was brought against an establishnment
cl ause. The nondiscrimnation question, which the proposed
anendnent speaks to, raises an equal protection clause question.
The first question the court would review, in such a case, would

be to determine if there is state action involved. She said
private entities can and do discrimnate at wll, unless state
function, or action, is involved. The Arizona case revolved

around a tax exenption, which is not what is being offered in
t he proposed anendnent or HB 145.

4:32:43 PM
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REPRESENTATI VE SEATON asked whether direct state funding would
be considered as relating closer to the law than a tax
exenption. Thus, with the federal law in place, then Amendnent
G 7 would serve to verify, in state statute, that the conditions
of nondi scrim nation nust apply.

M5. MSCHEL said yes, and indicated that the amendnent would
provide clarity for any challenges that would arise on grounds
of equal protection.

4:33:34 PM

REPRESENTATI VE CI SSNA stated support for anmendnent G 7 and
stressed the inportance for the addition of the proposed
| anguage.

4:34:58 PM

REPRESENTATI VE KELLER asked the anendnent sponsor whether the
intent is to prohibit a religious private school to not have a
statenment of faith in their application. Current |aw has three
provi sions which exenpt religious schools, he said, and read
fromAS 14.45. 100 [original punctuation provided]:

A religious or other private school that conplies with

AS 14.45.100 - 14.45.130 is exenpt from other
provi sions  of law and regulations relating to
education except law and regulations relating to
physi cal heal t h, fire safety, sani tation,

i mmuni zation, and physical exam nations.

REPRESENTATI VE KELLER opined that current statute covers the
nondi scrim nation issue, and nmaintained that the proposed
anendnent "goes farther than what you nmay think."

4:36:36 PM

REPRESENTATI VE FEIGE said the bill pertains to choice, and the
current system provides for a |level of nondiscrimnatory
service. The anendnent would require a denom national school to
accept a possible religious agitator into a facility. He
suggested that one of the unintended consequences could be the
[imting of opportunities for a conpetitive environment in the
overal | educational system Further, the anmendnent may stifle
conpetition and innovation which the bill seeks to encourage.
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REPRESENTATI VE KELLER agreed and said it is why he opposes the
amendment .

CHAIR DI CK concurred that choice, innovation, and fairness are
i mportant. The current charter schools are not allowed to
deviate fromthe expected norm nore than a few degrees, creating
l[imts to innovative educational approaches.

REPRESENTATI VE KAWASAKI expressed opposition to the proposed
anendnent and said it would blur the delineation of religious
and public schools, as clearly set forth in the existing,
succi nct stat utes.

REPRESENTATI VE PRU TT echoed the sentinents of the previous
committee nenber, and stated opposition to the proposed
amendnent .

REPRESENTATI VE SEATON pointed out that the intent is to allow

parental choice; however, the bill allows discrimnation on
every |level: race, religion, or creed. Statute is being
proposed to require that public funds be paid to a school which
could exclude Native students fromattending. |In the event of a
| egal challenge, state and federal litigation would ensue, and
he stressed the inportance of avoiding such an ordeal. He
agreed that choice should be allowed, but if a school accepts
state funding, it nmust operate wthout discrimnation, as

proposed in the amendnent.
4:46: 19 PM

REPRESENTATI VE FEI GE asked how other states that have adopted
this type of program have addressed this issue.

REPRESENTATI VE KELLER said that <choice is provided to the
parents via a voucher system which 1is payable to any
private/religious school. Admttedly, in every jurisdiction
that has allowed this type of choice, litigation has ensued.
Last year, 18 states considered adoption, or expansion, of
voucher prograns. He said that to rewite how and what type of
school can participate in the program and inposing the sane
restrictions as the public schools operate under, defeats the
pur pose of the bill.

REPRESENTATI VE FEIGE summarized that public funds would be

provided to every student for educational purposes. The student
then has a choice froma mnmultitude of opportunities. He opi ned
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that the opportunities would far outweigh the limtations and
t he population as a whole will benefit.

4:49: 25 PM

CHAIR DICK interjected that parental ideological choice wll
either be based on religious grounds or secular humanism and
poi nted out that the state funds secul ar humani sm excl usi vely.

REPRESENTATI VE CI SSNA stated her wunderstanding that certain
groups may be excluded wunder this bill, and stressed the
i mportance of the amendnent.

REPRESENTATI VE SEATON mai ntai ned that the bill allows funding of
school s that have discrimnatory adm ssion standards, unless the
amendnment i s adopt ed.

REPRESENTATI VE KELLER underscored that funds will be directed to
a school of choi ce.

REPRESENTATI VE KAWASAKI agr eed. However, he added, w thout the
amendnent, adm ssion could be denied even though it is the
school of choice.

REPRESENTATI VE KAWASAKI mai nt ai ned hi s objection.

4:53: 53 PM

A roll call vote was taken. Representatives Cissna, P. WIson,
and Seaton voted in favor of Amendment G 7. Represent ati ves
Pruitt, Kawasaki, Feige, and Dick voted against it. Ther ef or e,

Amendnent G 7, to the proposed CS for HB 145, failed to be
adopted by the House Education Standing Conmittee by a vote of
3- 4.

4:55: 01 PM

CHAIR DICK returned to consideration of the proposed CS and
rem nded the commttee that the bill is the first step in an
extrenely difficult and | ong process.

4:55:34 PM

REPRESENTATI VE SEATON reported that in other states where this
| egi sl ation has occurred, the result has not been an exodus from
the public school system but the allowance of public funds to
be paid to private institutions; existing students in existing
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alternative private and religious institutions. The bill wll

primarily affect ongoing private schools, which will not need to
expand, or alter enrollnment practices in order to receive public
funding. The private schools will not be required to alter any
discrimnatory practices, which may be an aspect of their
policy, including the denial of Native students, outside
religions, or other inposed criteria. For this reason, he
expl ai ned, he cannot support the bill, and said:

To me this is not an appropriate vehicle for funding
for t he state sponsor of school s t hat are
specifically, by state law, allowed to discrimnate.

My feeling is that if people want to change the

[ Al askan] constitution ... and then we have bills that
are constitutional come before us, then they should be
consi der ed. But when we are considering things that
are currently unconstitutional, or known to Dbe
unconstitutional, | don't think we should advance the
bill.

4:57:56 PM

REPRESENTATI VE FEI GE acknowl edged that the bill is a benefit to

students currently going to private schools; children of tax
payi ng residents. A counter argunent would be that the state is
discrimnating against the current private school students by
not providing educational funding. A popul ar dissatisfaction
exists with parents of the state, who do not feel that they are
getting what they are paying for in the public system Par ent s
are asking for the opportunity to have educational choice. The

effect of the bill wll be to offer choice, break the nonopoly
of the existing public education system and incite healthy
conpetition. He acknow edged that a bill requesting an
anendnent to the Constitution of Alaska will need to be passed,

prior to the enactnment of HB 145, but passage of the bill
represents a step in the right direction.

5:00: 24 PM

REPRESENTATI VE KAWASAKI said that we live in a great nation
because of the national and state public system that ensures
every child a free, nondiscrimnatory education. The bil
allows discrimnation to occur, which is a dangerous policy, he
cautioned. Additionally, there remain many unanswered questions
regarding financial inplications, as well as policy issues to be
addr essed.
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5:01: 56 PM

REPRESENTATI VE ClI SSNA said she could not support this bill,
although there is nerit to what has been heard. Many
constituents have weighed-in, however, the concerns voiced are
broad in nature and are not limted to dissatisfaction with the
educational system There needs to be nore tine and energy put
forward to solve the spectrum of issues, she finished.

5:03:32 PM

REPRESENTATI VE P. W LSON opi ned that she supports parents having
choice, but the bill does not provide choice. Urban famlies
woul d have the possibility for educational alternatives, but in
small, rural areas where schools are failing, options are not
avai | abl e. She sai d:

Their choice is, well, if we nove maybe we can give
our child that choice - if we apply at the right
school, if there's an opening, if they wll take ny
child. ... Wat we're doing is it's a way for the
state to fund private schools. |It's not a way to give
parental choice. ... The state is going to be paying

for private schools and not everyone's going to have
the choice to go there, and | think that's a very sad
t hi ng. Because | want parents to have a choice, |I'm
not going to stop this bill, ... but it's a sad
situation when we're going to set up sonething so part
of the state can have sonme advantages that the rest of

the state just isn't going to have ... that's not

fair.
5:05: 46 PM
REPRESENTATI VE PRUI TT said assunptions are being nmade, such as
whet her private school initiatives will not start-up in rural
ar eas. However, with the funding offered in the bill, he said
it may occur. Assunptions should not be nade, he suggested, as

it limts the potential that exists.
5:07: 43 PM

CHAIR DI CK said the Al aska Federation of Natives has submtted
support for the bill. The Native people have been crying out
for 40 years and stating what they want in education, and for 40
years the educational system of Al aska has failed to neet the
Nati ve needs. "Again we've got SEE SPOT RUN 2012; it's stil
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going on right now " he said. Despite the controversy that
exists around the bill, he stressed that the Native people wll
be excited to see it pass out of commttee and possibly affect
some change in the system perhaps what should have occurred
sonme tine ago. He then asked for a notion to nove the bill from
comm ttee.

5:08:43 PM

REPRESENTATIVE PRU TT noved to report the proposed CS for HB
145, Version 27-LS0223\G M schel, 1/24/12, as anended, from
committee with individual recommendations, and the acconpanying
i ndeterm nate fiscal note.

REPRESENTATI VE KAWASAKI obj ect ed

A roll call vote was taken. Representatives Feige, Pruitt, P.
Wlson, and Dick voted in favor of reporting CS for HB 145,
Version 27-LS0223\G M schel, 1/24/12, as anended, out of
comm ttee. Representatives C ssna, Kawasaki, and Seaton voted
against it. Therefore, CSHB 145(EDC) was reported out of the
House Education Standing Comm ttee by a vote of 4-3.

5:09:57 PM

REPRESENTATI VE KELLER thanked the conmittee and said it
represents a new educational concept for the State of Al aska.

5:11: 09 PM
CHAI R DI CK announced the agenda for the next conmttee neeting.
ADJ OURNVENT

There being no further business before the commttee, the House
Education Standing Conmmttee neeting was adjourned at 5:12 p.m
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