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ACTI ON NARRATI VE

1:01: 55 PM

CHAI R ALBERT KOOKESH called the Senate Transportation Standing
Committee neeting to order at 1:01 p.m Senators Paskvan, Meyer,
and Kookesh were present at the call to order. Senators Menard

and Davis arrived soon thereafter.

HB 114- USE STATE TRANS FACI LI TY FOR DI SASTER Al D

1: 02: 00 PM
CHAI R KOOKESH announced the consideration of HB 114. [ CSHB
114(TRA) AM was before the comm ttee. ]
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1:03:40 PM
SENATOR MENARD and SENATOR DAVI S joined the commttee.

REPRESENTATI VE RAMRAS, Al aska State Legislature, sponsor of HB
114, described HB 114 as a conpassionate aid bill to allow this
and future governors to use state transportation assets to
deliver aid to Alaska comunities in tinmes of emnent disaster
wi thout having to first declare a disaster.

REPRESENTATI VE RAMRAS expl ained that he introduced HB 114 in
early 2009 after struggling to access state transportation
assets to deliver 40,000 pounds of energency food and $25,000 in
cash to villages in Wstern Alaska that were facing economc
di saster. This proved to be very difficult. State transportation
assets could not be used to nove the supplies and nmuch of the
noney that had been raised had to be used for transportation.

HB 114 is forward looking; it seeks to provide a path for this
and future governors to be able to find a course of action that
doesn't require a declaration of energency, Representative
Ranr as st at ed.

1:07:12 PM
SENATOR MEYER questioned why the fiscal notes are zero rather
than indetermnate, since the bill proposes to use state

transport at i on assets.

REPRESENTATI VE RAMRAS cited a transcript of a statenent by M.
McHugh when he was director of comunications for Departnent of
Mlitary and Veterans Affairs (DWA).

The | anguage gives the DWA enphasis and directions on
how to proceed when the departnent responds to
energencies. He explained that the change would not
i npact the DWA' s operating budget. He offered that
the disaster relief fund is funded by the Legislature.
When the fund reaches a certain threshold cost, which
he said is between $500,000 and $1 nillion depending
on the situation, the DWA requests additional funds
to acconplish the m ssion and rescue Al askans.

1:09: 23 PM

SENATOR PASKVAN said he believes that the bill in well neaning,
but he questions why it includes reference to "gross negligence
or reckless or intentional msconduct.” Including this clause

absol ves the state of any responsibility if someone is hurt.
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REPRESENTATI VE RAMRAS expl ained that the provision was offered
as an anendnent on the House floor. He didn't necessarily
support it, but wanted to nove the bill.

SENATOR PASKVAN sai d he understands that from a managenent | eve
that there should not be liability if soneone says they are
going to get a charitable product to a village. That is an
i nsul ated decision, but if someone on the ground runs soneone
over with a notor vehicle that has insurance, why wouldn't that
i nsurance be responsible. It's a fundanmental question as to
which state policy is nore pressing - the state's notor vehicle
policy that mnmandates coverage for that type of act or the
state's policy to distribute emergency aid. Understand, | fully
support that, but it's the policy issues that are at odds, he
sai d.

JANE PI ERSON, Staff to Representative Ranras, explained that the

| anguage is usually consistent with AS 26.20.140 - Imunity of
governnment, enployees, and authorized volunteers or other
persons. The Representative who offered the Floor anmendnent
t hought there should be sonme liability threshold for gross

negligence and things done outside the nornmal course of
busi ness.

1:12:55 PM

SENATOR PASKVAN responded he understands it is outside the scope
of ordinary and usual activity, but that's what governnents are
best positioned to do. They respond in times of enmergency. That
decision to response should be an immune decision that carries
through to the boots on the ground. If the state responds and
t hen sonebody runs soneone over with a car, does the state just
tell the person who was run over that the state doesn't care?

1:14: 42 PM

REPRESENTATI VE RAMRAS reiterated that it was a specific
accomobdation to Representatives Guenberg and Kerttula;, he
bel i eves the anendnent is superfluous to the |egislation.

CHAI R KOOKESH referenced page 1, line 7, and asked why it says
t he governor "nmay" nake state transportation.

REPRESENTATI VE RAMRAS opined that "may" is indicative that the
governor has an appropriate judgnent call to nmnake; the word
"shall"™ would wunnecessarily encunber the executive and its
transportation assets.
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He added that Ilast year it was frustrating to hear the
governor's staff say it was against the law to nobve food to
rural Western Alaska. Hi s response was that "there happens to be
a higher noral code in the blue statute book." Having created
the supply chain he and his staff then made a decision to
all ocate much of the $25,000 to transportation that hadn't been
ot herwi se donated. He reported that very generous transportation
donations had cone in from Carlile, Alaska Airlines, and smaller
commuter carriers, but often the per-pound cost to transport the
food was nearly as much as the food itself. He noted that after
delivering 40,000 pounds of food to 11 villages, others foll owed
that | ead and delivered an additional 44,000 pounds of food to
Western Alaska. This not only fed hungry people it hel ped snooth
t he di vi de between urban and rural Al aska, he said.

1:18: 55 PM
CHAIR KOOKESH asked how the fornmer governor noved the 44,000
pounds

REPRESENTATI VE RAMRAS replied he believes that private aircraft
was used. He spoke of the difficulties he had encountered and
reiterated that he prefers to |look forward; HB 114 puts another
tool in the governor's tool box.

SENATOR PASKVAN observed that the federal government does not
have the level of inmmunity that's offered in subsection (b) when
it declares a state of energency and responds. He asked the
sponsor if he would mnd if the comnmttee anended the bill to
its original form which did not include that inmunity.

1:21:27 PM

REPRESENTATI VE RAMRAS replied he would be confortable with the
change, but it would create a concurrence conflict in the House.
Thus, it would be nore accommobdating to the success of the bil
if it were to remai n unchanged.

SENATOR MENARD sai d she appreciates the clarification.

1:24:23 PM

MCHUGH Pl ERRE, Deputy Commi ssi oner, Al aska Departnment  of
Mlitary and Veterans Affairs, said the admnistration is not
opposed to HB 114, but the specific language is inportant. It's
necessary to include the word ["may"] to give the admi nistration
latitude in maki ng the decision to take action or not.

HB 114 addresses imunity before a disaster is declared. "This
i s addressing when a state departnent such as DOT or DWA or DPS
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gives a plane or a boat or a car to sonebody. It's not the
state's responsibility then when that person wecks the car. It
is the person and the person's nonprofit organization - it's
their responsibility,” M. MHugh said. It's inportant to ensure
that the nonprofit is properly insured so that if someone does
weck the car and hurt sonebody, that the nonprofit can take
care of the injured person.

1:26:59 PM

MR. MCHUGH said the sponsor has a heart for service; he really
did step up to respond to the disaster in Wstern Al aska.
However, "It was found that there could have been nore action
taken. The governor does have power to use state equi pnent for
virtually anything - pre disaster or post disaster. It's just a
matter of how we pay for it." He clarified that a National Guard
asset is a federal rather than state asset. Thus the use of
equi prent in that realmis narrowed. "W support Representative
Ranras and ...we hope that this is another tool in the governor's
tool chest,"” he said.

1:28: 13 PM
CHAI R KOOKESH asked if the adm nistration supports the bill if
it noves forward with the word "may."

MR. PIERRE thanked him for the clarification; "may" is the
appropriate word.

SENATOR PASKVAN asked why the state should not be liable in tort
if it is delivering conpassionate aid and soneone is injured
"Why shouldn't we just stick with Alaska's general operationa
pl anni ng di stinction?"

M KE NAVE, Assistant Attorney Ceneral, Cvil Division, Natural
Resources Section, Al aska Departnent of Law, said that's a good
guestion. He suggested the conmittee review AS 26.23.020 (c) and
(g). It supports M. Pierre's statement that the governor
already has the authority to conmit state resources to a
di saster response. The problemis that it's not clear how this
new grant of immunity wll nmesh with the existing statutory
immunity provided in AS 26.23. DOL is somewhat concerned that it
m ght be | ess broad and strong and could lead to a new immunity
standard that is not summary judgnment capabl e.

1:32:27 PM

SENATOR PASKVAN summarized that the state already has a
statutory structure to deal with governor declared disasters. He
asked the standard for liability under AS 26.23.020 and assum ng
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there is a governor declared disaster or energency. He added
that he's trying to figure out if there is a distinct standard
for liability that is separate fromthe state's general planning
operational test that's included in Title 45.

1:33:43 PM

MR PIERRE clarified that during a declared disaster only a
state enployee would be operating a state vehicle. "HB 114 as it
stands would take it and nove into a separate category that is
not yet defined." How do we treat the situation where a state
vehicle is operated by a nonprofit enployee? The imunity
section is included so that the state isn't held responsible for
actions taken by an enployee of a nonprofit or sonme other
accept abl e organi zation, he stated.

SENATOR PASKVAN asked M. Nave if he agrees that the bill is
confusing as it relates to other state statutes.

MR. NAVE opined that the interplay between Chapter 26.23 in
general and the immunity grant in HB 114 would be confusing in

the event of litigation. It is then that it would matter how
these sections fit together because it will have specific inpact
on individual defendants and their potential liability. DOL can

see argunents coming that lead it to believe that there could be
confusi on about who is granted inmunity and who is not.

1:36: 39 PM

SENATOR PASKVAN noted that Alaska has pure apportionnent under
AS 09.17.080. His understanding of what M. Pierre said is that
if the state was reasonably providing a vehicle, then there
woul d be no allocation of fault to the state under existing |aw
it wuld fall solely on the nonprofit driver.

MR. NAVE replied that may be an intention behind this proposed
statute. But if the act of turning over control of a state
vehicle was negligent, you mght get different opinions. In one
case with a disaster declaration there mght be tort inmunity
for certain state decisions; perhaps not in another case.

1:38: 32 PM
CHAI R KOOKESH questi oned whether the state would ever turn over
an airplane or vehicle to anyone that is not authorized.

MR. PIERRE responded that's why the word "may" is so critical

"So we have the ability to discern from soneone who is conpetent
and soneone who is not. That way when we are faced with the
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situation, we will be in the right position of making a sound
j udgnment call,"” he said.

REPRESENTATI VE RAMRAS said it wasn't his intention for
nonprofits to operate state assets. It would be possible for
menbers of nonprofits to participate in |oading and unloading
ai rplanes. The scope of liability discussed in the House went to
vol unteer church nenbers loading a state van and what would
happen should a state enployee drive over a volunteer. "W don't
anticipate church group |leaders flying state airplanes or marine
craft,"” he said.

CHAIR KOOKESH commented that he has driven boats of various
sizes all over Southeast waters and he's sure he wouldn't be
al l oned at the wheel of a state ferry.

MR. PIERRE responded that the sponsor has a good idea and we
support the expansion of the governor's tool box.

SENATOR PASKVAN stated his concern, which is that it's easy to
| ose sight of the innocent who mght be injured. He wonders if
the state's policy should be, "W're in a disaster we don't
care." That wal ks all over the innocent, he said.

MR. Pl ERRE said he hopes that will never happen.
SENATOR PASKVAN responded, "Your hope conflicts with | anguage.™

1:42: 55 PM
SENATOR MEYER asked M. Pierre to comment on the fiscal note.

MR. PIERRE explained that the fiscal note should be zero. The
agency should be able to absorb certain expenditures and if
necessary it wll ask for a supplenental to take care of an
extraordi nary expense.

SENATOR MENARD said she appreciates M. Pierre's coments and
t he sponsor's Good Sanaritan worKk.

CHAI R KOOKESH summarized that the administration supports the
bill, the word "may" is inportant, and the fiscal note can be
addressed further in the finance commttee.

MR. Pl ERRE sai d yes.

CHAI R KOOKESH cl osed public testinony and asked the will of the
commttee. He said he doesn't have a problemnoving the bill.
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1:45:40 PM

SENATOR PASKVAN said he has a problem wth subsection (b) and at
a mninmum it should be discussed. Representative Ranras didn't
let the lack of a state law stand in the way of acconplishing a
magni tude of good and he nmde the state |ook great in the
process. It's clear that a law is needed to get rid of the
barriers he encountered, but given the testinony from M. Nave
and M. Pierre, subsection (b) 1is at best confusing and
m sappl i ed.

SENATOR PASKVAN noved to stri ke subsection (b) fromHB 114.

SENATOR MEYER said he would prefer that the judiciary commttee
address the question because it appears to be legal in nature
but if it doesn't have a referral to that commttee then this
commttee should give it consideration.

CHAI R KOOKESH noted that the bill next goes to finance.

M5. PI ERSON expl ained that |ast year Mke Mtchell with DOL said
he saw no problem with the concept of the bill. However, torts
arising from gross negligence or reckless or intentiona

m sconduct are a concern because that is not contained under AS
26.20.140, the state's liability and disaster statute. That is
where HB 114 would fall if subsection (b) is not included. M.
Mtchell's point was that if subsection (b) is included the
state would be able to get past any claimwth summary judgnent.
This gives nore liability to a person who is hurt, which was the
intent of the amendnent.

CHAIR KOOKESH asked M. Nave if he ~could alleviate the
conm ttee's concern regardi ng subsection (b).

1:49: 36 PM

MR. NAVE replied he can foresee problens because it is outside
the scope of the nore detailed disaster statutes. In the case of
i ndi vi dual accidents, the chance of state enployees and officers
obtai ning sunmmary judgnent would go down. Subsection (b) reads
as if it is intended to increase potential state liability in
| awsuits over what exists in other statutes that pertain to
di sasters. That gives DOL pause.

1: 50: 49 PM

SENATOR PASKVAN cited AS 26.20.140 (a). "The state, a district
of the state, and the enployees, agents, or representatives of
the state or district are not liable for personal injury or
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property damage sustained by any person appointed or acting as a
civilian defense worker." He expressed concern about the
potential unintended consequence if a volunteer were to be hurt.

He further observed that subsection (b) says that the state is
not liable if it is "reasonably attenpting to conply with this
chapter."” This appears to be an ordinary negligence standard, he
sai d.

MR. NAVE said that in contrast, HB 114 subsection (b) purports
to grant broader immunity to a larger class of people, but on a
narrower substantive basis. The interplay between the statutory
grants of immunity or limtations on state immunity is al nost
certain to raise argunents in one accident about which statute
should apply to whom The answers could be different and have
uni nt ended consequences for different people involved in the
sanme acci dent.

MR. NAVE further pointed out that the |anguage in subsection (a)
is sonmewhat different than had been descri bed.

1:54:50 PM
SENATOR PASKVAN asked if AS 26.20.140 (b) is a reasonabl eness
standard for liability with respect to death or injury.

MR. NAVE replied it's a fair summary.

SENATOR PASKVAN asked if the conclusion would be that HB 114
subsection (b) would expose an innocent, injured person to non-
recovery for their injuries even if state were unreasonable.

MR NAVE replied it would depend on the circunstances. |If
subsection (b) were enacted into law it's difficult to predict
how a judge would or would not apply it to a particular
accident. The standard in subsection (b) is different and the
bar is higher; it's basically gross negligence. How those
statutes will work together in a future lawsuit is a concern

CHAI R KOOKESH asked Senator Paskvan if he nmmintains his notion.
1:57: 03 PM
SENATOR PASKVAN summarized his wunderstanding of M. Nave's

statenent. Subsection (b) sets a higher bar for the innocent to
overconme to be conpensated for negligence of the state.
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CHAI R KOOKESH announced he would hold HB 114. He asked the
sponsor to work with Senator Paskvan and DOL to try to resolve
the differences and he would ask for a judiciary referral.

SENATOR PASKVAN said that is nost satisfactory. W're all in
favor of a law change, but | don't want to hurt the innocent, he
sai d.

1: 58: 59 PM

There being no further business to conme before the commttee
Chai r Kookesh adjourned the neeting at 1:58 p. m
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