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3:33: 27 PM

CO CHAIR MCGQUI RE called the Senate Resources Standing Conmittee
neeting to order at 3:33 p.m Present at the call to order were
Senators Wagoner, Stedman, Stevens, Welechowski and MCuire.
Senators French and Huggins arrived soon thereafter.

SJR 13- URG NG US TO RATI FY LAW OF THE SEA TREATY

3:34: 00 PM
CO- CHAI R MC@AUI RE announced the consi derati on of SIR 13.

ERIC LUND, Intern to Senator Welechowski, said that SIJR 13
urges the U S. Senate to ratify the United Nations Convention on
the Law of the Seas. The Law of the Seas was established in 1982
to replace outdated | aws governing oceans worldw de. This treaty
provides a legal franmework to address ocean activities including
econoni ¢ devel opnent, claim disputes, scientific research

environmental protection, and defense.

The U.S. is the only Arctic nation that has yet to ratify this
treaty, which recognizes a country's right to a 12 nautical mle
territorial sea and a 200 nautical mle exclusive econom c zone
(EEZ). C ainms beyond the EEZ are allowed if a country is able to
prove that there is a seabed extension beyond the 200 mle zone.
Because the U S. has not ratified the treaty, it cannot make any
such claim

Recent studies suggest that the seabed off the Al aska coast
could be equivalent to the size of California and extend beyond
the 200-mle zone. The Arctic contains significant anmounts of
oil and natural gas, which presents trenmendous opportunity to
this state, he said. Wth recent Arctic nelt there are new
routes open for maritine activities. Ratifying this treaty would
also help the U S. defend jurisdiction over a portion of the
Beauford Sea that is currently in dispute wth Canada.

Wthout ratification of the Law of the Sea Convention, the U S
is denied the opportunity to make clainms and to participate in
future policy decisions.

MR. LUND, responding to a question from Senator Wgoner, said
that M. Janes Kraska, Navy professor of international |aw, Mead
Treadwel |, Chair, Arctic Research Comm ssion; and Buck Sharpton
Vice Chancellor for Research, University of Alaska, Fairbanks
are online to answer questions.
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3:38: 02 PM
SENATOR FRENCH j oi ned the commttee.

CO CHAIR WELECHOWSKI said that when General Atkins gave a
presentation to the joint Armed Services Conmittee he
specifically nmentioned the inportance of ratifying this treaty.
He asked M. Lund if other high-rank nenbers of the mlitary
have voi ced support for ratification

MR. LUND answered yes and distributed a list to the commttee.

SENATOR FRENCH reconmended an article by Scott Borgerson, who is
a Visiting Fellow for Ccean Governance at the Council on Foreign
Rel ations, and noted that he makes many of the sanme points that
M. Lund just nade. G ven the apparent overwhel m ng support, he
asked who is opposed to ratification of the Law of the Sea
Convent i on.

3:40: 17 PM
SENATOR HUGGE NS joi ned the comm ttee.

MR. LUND answered there are a lot of nyths about the Law of the
Sea treaty one of which is that the US. would relinquish its

sovereign rights. This is not accurate. If the US. were to
ratify the treaty, it could participate in future policy
deci si ons.
3:42: 00 PM

SENATOR STEVENS asked for the rationale behind the U S. Senate
opposition to ratification.

MR. LUND explained that his research found that sonme nenbers
continue to believe it may threaten U S. sovereign rights. One
argunent is that it will inpede mlitary activities, but that
has been proven false. A nunber of high-rank mlitary officials
say that current laws and treaties protect mlitary practices
and it is a high priority to ratify the treaty.

In 1994 anendnents were nade to the seabed mning provisions to
address issues that were initially raised by President Reagan.
Now the U.S. has exclusive access to resources within the 200-
mle EEZ and if it ratifies the treaty it could expand that
zone. He clarified that right now the US. is in voluntary
conpliance with the territorial sea and the 200-nml|le EEZ But
t hat zone cannot be expanded because of non-nenber st atus.

3:44: 39 PM
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SENATOR WAGONER said he wonders who becones subservient to whom
if the U S. becones a signatory. Wuld the U S. be subservient
to the United Nations?

MR. LUND answered the treaty serves as a way for countries to
cone together to negotiate their position. Since the 1994
anendnents, the U S. has been guaranteed a strong position on
the Council of the International Seabed Authority. Sone believe
that signing would place the U S. in an inferior position, but
that isn't the case. No country dom nates but the U S would
have a strong position being on the International Seabed
Aut hority.

SENATOR WAGONER said he sonetinmes wonders about laying claimto
anything outside of the 200 mle Iimt. IT already costs a | ot
to police out 200 mles.

MR. LUND said the US. is at risk of other countries violating
its laws because it isn't an official nmenber. It also gives way
for other countries to make clains within U. S. jurisdiction.

3:48: 13 PM
CO CHAIR MCGUI RE asked M. Kraska to conmment on why the U S.
Senate hasn't ratified the treaty.

JAMES KRASKA, Professor of International Law, Naval War Coll ege,
said the treaty was opposed primarily because of part 11 on
seabed mning. The treaty is basically a bargain between
maritime and coastal states and the creeping jurisdiction that
sone coastal states have pursued for 100 years. This is to close
off large areas of the ocean to the international community.

The Law of the Sea Convention was negotiated in 1970 with the
main provisions protecting all those navigational rights. That
is why the Departnment of Defense strongly supports it. He noted
that the letter he provided is signed by the chair and vice-
chair of the Joint Chiefs of Staff as well as all the service
chi ef s.

The opposition to the treaty is to part 11 on seabed mning. The
Law of the Sea Convention sets up the International Seabed
Authority to regulate seabed mning beyond 200 nautical mles
fromevery country's coastline. Part 11 energed "out of the '70s
socialist new international economc order and it was pushed by
the group of 77 developing countries at the tine." The 1994
anendnents elimnated all the mnmmjor offensive provisions on
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seabed mning. By that time the Berlin Wall had cone down and
t he seabed m ning regi me had adopted market-oriented principles.

3:51: 59 PM

MR. KRASKA said that 1994 was also the year that Senator Hel ns
was the chair of the Senate Foreign Relations Conmttee. He
generally disagreed to a large nulti-lateral treaty that was
negotiated by the United Nations and he wouldn't bring it before
the coomttee. Al the objections really denonstrated a |ack of
understanding of the treaty and U S. interests. This was
everything from the environment to fishing to oil and gas and
national security that are pronoted by the Convention. After
Senator Hel ns stepped down, the treaty cane before Senator Lugar
and was voted out of conmttee 19:0. Senator Frisk did not take
it to a full vote of the Senate because it was opposed by sone
on the right. In 2007 another attenpt was made and it was voted
out of the Senate Foreign Relations Commttee 17:4. That was the
| ast action taken.

The Law of the Sea Convention is the nobst conprehensive treaty
in existence after the U N charter. Every nmajor ocean interest
in the U S governnment and on the civilian side supports it, but
the opposition is generally related to a fear that the three
i nternational organizations set up under the Convention will try
to assunme too nuch power. Sone of the fears are fanciful, he
sai d.

MR. KRASKA said that the treaty allows the US. to make an
extended continental shelf claim and assert sovereign rights and
jurisdiction over the seabed that is co-terminus wth the
extended continental shelf. The U S. would have exclusive rights
to all oil and gas and mnerals in that extended area. Al the
other areas throughout the seabed would be managed by the
I nternational Seabed Authority. That Authority would charge a
levy in order that nultinational corporations or conglonerates
could access seabed mnerals and oil and gas. A major problemis
that sone people believe that if you find sonething in the
m ddl e of the ocean you should be able to keep it rather than
goi ng through the International Seabed Authority.

SENATOR WAGONER asked what process Shell GOl would need to go
through if it wanted to drill 285 mles off the coast of Al aska
with or without the U S. having signed the treaty.

MR. KRASKA replied Shell GOl effectively cannot do so if the

US is not a party to the treaty because it would not have
security of legal tenure. Shell is a nultinational country and
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it could be sued in the courts of any of the 156 countries and
European Union that are a party to the Law of the Sea
Convention. If the US. were a party to the treaty, Shell Gl
could approach the International Seabed Authority wth its
proposal. Sonme marginal fees are associated with claimng a
mning site. The |SA council, which has 36 nenbers, distributes
those funds on a consensus basis. Because of a Convention
provision the US. wwuld have a seat on the council and
effectively a permanent veto on how those devel opnent funds that
are extracted from the seabed mning fees or levies would be
di stributed. Some say that the fees are nothing nore than a U N
tax that U S. corporations would be subject to and they don't
like it.

MR. KRASKA acknow edged that this approach to seabed mning
isn't perfect, but 156 countries and the EU have signed on and
the Law of the Sea Convention has already noved into the domain
of customary international law. In other words, it can be
binding even if the US. is not a party. In fact, U S. courts
have viewed it as a binding set of |egal regines even though the

US isn't a party. You'll certainly see that in foreign courts,
he sai d.
3:58: 58 PM

MEAD TREADVELL, Chair, U S. Arctic Research Conm ssion, said the
Comm ssi on has seven nenbers appointed by the President to work
with federal research agencies, the State of Al aska, and other
nations on its $400 mllion per year Arctic research program He
said the timng here is interesting. This treaty has cone into
force, people are beginning to carve up the extended conti nental
shelf of the Arctic Ocean, and there is a greater perception
that the Arctic Ocean is an accessible ocean. It was for that
reason that the comm ssion went to the White House two years ago
to ask for a review of US. Arctic policy. Bedrock to that new
policy is the need for the US. to ratify the Law of the Sea
Convention. If it isn't a nenber the U S is not at the table as
the Arctic Ccean is carved up. If it is a nmenber, the U S. would
have the opportunity claim land in the extended OCS equival ent
to twice the size of California

MR. TREADVWELL pointed out that the U S. has unresol ved boundary
issues with Canada in the Bering Strait. If the US. were
signatory to the Convention it would have the capability to
manage the living resources offshore outside the 200-mle limt
and it would give the US. rights to the economc resources on
the ocean floor in the extended OCS. Article 234 of the Law of
the Sea allows the extension of certain environnental
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regulations into the EEZ in traditional ice-covered waters. This
may be inportant to the U S. in protecting against "rust bucket
ships" that mght traverse the newly accessible ocean wthout
concern for oil spills, he said.

The Comm ssion doesn’'t normally take a position on |egislation
like this, he said, but this has been a driver for Arctic
research and would add significant Arctic resources to the US

The supporting letter that Governor Palin submtted hel ped the
Al aska congressional delegation mtigate objections to the Law
of the Sea. The Conmission is also cosponsoring a conference on
the issue in Seward in md-May. The Center of Law and Cceans
Policy will bring world experts in to focus on the value of the
Law of the Sea in the Arctic. Wthout being at the table sone of
the mnor problens that the U S has with the Law of the Sea
can't be fixed. He hopes the resolution passes.

4:04:14 PM
SENATOR WAGONER asked if they can see a "poison pill" on either
side of the issue at this tine.

MR. TREADVWELL answered no. This will be the largest addition to
U.S. territory since the Louisiana Purchase, and it gives the
US. the power to regulate offshore resources instead of
al l owi ng sonebody el se to do so.

MR. KRASKA agreed. The Law of the Sea has a mandatory dispute
resolution process that includes an international tribunal and
arbitration. Because international tribunals don't necessarily
favor the U S. sone people have expressed concern that other
countries could attenpt to regulate U S. naval activity off
their coast in the EEZ. That zone is open for high seas freedons
and over flights by foreign mlitary and as a gl obal naval power
the U S is dependent upon those rights. He noted the recent
incident off the coast of China over this very issue. Sone fear
that a country like China would take the U S. to one of these
tribunals and the U S. would |ose because of an interpretation
within the Law of the Sea Convention that the U S didn't concur
with., But if an international tribunal overstepped its bounds,
the U S sinply wouldn't recognize the jurisdiction. Mlitary
vessels and aircraft have sovereign imune status so a tribuna
woul d not be entitled to assert jurisdiction over US mlitary
activities. That is one of the claims that really is not a
probl em he said.

MR. TREADWELL highlighted that in his last job M. Kraska hel ped
the mlitary sort through issues of mssile defense as it

SENATE RES COW TTEE -9- March 30, 2009



relates to the Law of the Sea. Hs work resulted in the joint
chiefs giving this treaty a clean bill of health.

MR. KRASKA said it's correct that the senior Pentagon | eadership
has been briefed and every chief of naval operations since 1994
has supported the Convention. |It's understood that gl obal
mobi lity, maneuverability and access beyond 12 nautical mles as
well as the ability to transit through international straits are
guaranteed in the Law of the Sea Convention. Regardl ess of what
critics say, the US. has nore authority and expends fewer
resources when it operates under color of |aw

4:09: 25 PM

MR. KRASKA pointed out that the U 'S. has disagreenents wth
friendly countries like Australia and Canada so it's in its best
interest that this treaty ensures a liberal regine of freedom of
navigation for comercial vessels and mlitary forces. If this
treaty was negotiated today, there likely wouldn't be the sane
generous provisions for transiting throughout the world. Wen
the treaty first canme about in 1982 all the mjor maritine
powers supported those navigational provisions, which neans that
at the height of the Cold War both the U S. and the Soviet Union
were in conplete agreenent on this. The Soviet Union realized it
was zone-locked and needed navigational freedom perhaps nore
than the U S. did. It was really the U S., Soviet Union, France,
U K, and Japan that worked on ensuring navigational freedom
t hroughout the globe. It's in the treaty. It's unlikely that the
U S. and Russia today would have as much coastal influence as
they did back in 1982.

JIM FLOYD, representing hinself, Tok, said he opposes the treaty
not the resolution. His perspective is that the only people who
don't know about this treaty are the average citizens. He
encouraged the commttee to investigate sone of the |[egal
argunents against the treaty because it has a |lot of holes. H's
understanding is that it would subjugate the U S. Constitution
to international control

4:14: 43 PM

STEPHEN TAUFEN, G oundswell| Fisheries Myvenment, Kodiak, said he
generally supports US. ratification of the Law of the Sea
Convention, but it's inportant to recognize that it was
established when world trade was conducted differently. It does
not recogni ze new know edge in the conduct of trade in an era of
gl obali zed casino-like economcs that quickly devolve in tinmes
of financial crisis. He suggested that the U S. needs to heed
the National Intelligence Council's 2025 report regarding
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strategic national resource protections. He asked conmittee
menbers to read his witten subm ssion that focuses on fisheries
and the international trade aspects of the treaty.

4:18:48 PM

SENATOR HUGE NS commented that he supports international
cooperation, but it's inportant that U S. soldiers are not under
U N comand. He isn't saying that the U S. shouldn't be a party
but he wants to understand what it is that the U S mght be
giving up if it signs the treaty.

COCHAIR WELECHOANBKI said that is why he is particularly
heartened by the June 26 letter from the vice chair and every
menber of the Joint Chiefs of Staff wunder President George W
Bush. They said that becomng a party to the Convention wll
ensure the U. S. leadership role in the continuing devel opment of
oceans law and policy. They also stated that the Convention
furthers the U.S. national security strategy, strengthens the
coalition, and supports the President's Proliferation Security
Initiative. He has a high degree of confidence that the U S
mlitary wouldn't urge signing a treaty that would threaten the
troops or U S. sovereignty.

4: 25: 25 PM
O CHAIR MCQU RE announced that she would hold SIJR 13 in
commi tt ee.

HIR 21- GROUNDFI SH FI SHERI ES LI CENSES

4:25: 34 PM
CO CHAI R MCGUI RE announced HIR 21 to be up for consideration

4:26:19 PM

REPRESENTATI VE ALAN AUSTERMAN, Al aska State Legislature, sponsor
of HIR 21, said the resolution is a nmessage to the North Pacific
Fi sheri es Managenent Council (NPFMC). |[The NPFMC oversees the
managenment of federal fisheries beyond the three-mle limt] and
it has a history of either giving away fishery resources to
i ndi vi dual fishermen or restricting access. The hal i but
| ndi vi dual Fishing Quotas (IFQ is one such exanple. As a result
of quota prices, a young upstart halibut fisherman today would
need to invest up to $1 mllion to enter that fishery.

The NPFMC was noving the @ulf of Al aska [Pacific] cod fishery in
the sane direction until 2006 when the governor asked it not to
rationalize that fishery. To its credit, the NPFMC changed
course and established a limted |icense program for groundfish
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in the Gulf of Al aska. About 800 permts were issued based on
catch history from the 1990s with the primary catch being
[Pacific] cod. Currently about 65 percent of the |licenses are
| atent and haven't been used for sone tine.

After 2006 the NPFMC | ooked at catch histories in a specific
range of recent years for +the purpose of placing a cod
endorsenent on the LLP license. Wthout this endorsenent an LLP
license would be functionally wuseless. This wrks to the
advantage of those who receive an endorsenent and creates yet
anot her barrier for young people to enter the industry.

HIR 21 sinply asks the North Pacific Fishery Managenent Counci
not to reduce reasonable access to this fishery. Don't place a
cod endorsenent on these |icenses and nake 500 sone |atent LLP
| icenses non-usable. Part of the goal of the resolution is to
rai se awareness on sone of the options that the NPFMC may not be
| ooking at. This includes |ooking at how to control the growth
in fisheries so the need to rationalize doesn't arise. There are
ways to do that, but the NPFMC is only |ooking at reducing
access so that just "X' nunmber of boats wll fish in that
fishery.

4:33.:55 PM

REPRESENTATI VE AUSTERMAN sai d that when he worked for the forner
governor on fishery issues it was an eye-opener to |earn that
the adm nistration, through the comm ssioner of the Departnent
of Fish and Gane, and the five Board of Fisheries appointees
make policy calls in federal fisheries that directly affect
Al askans and put them out of work. The Crab Rationalization
Program is a prinme exanple. Over 1,000 jobs were |ost; about
half were lost by Alaskans and the other half were by people
from the West Coast that cane to Alaska to fish. Cearly, the
Al aska Legislature should be involved in the policy issues that
af fect Al askans so greatly.

4:37: 05 PM

DON BREMNER, Central Council Tlingit & Haida Indian Tribes of
Alaska (CCTHITA), said HIR 21 is an opportunity to influence
control over the Al aska seafood resources. CCTH TA has actively
opposed steps by the North Pacific Fisheries Managenent Counci
toward rationalization, but has had limted success. Wen the
Magnuson- St evens Act passed in 1976 it was designed for the
average Al aska fisherman. Rationalization cane as a result of
| arge open ocean fishernen |obbying their interests at the
expense of inshore fisheries and communities. HIJR 21 is a good
idea, it helps the little guy.
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4:40:55 PM

SHAWN DOCHTERMANN said he is a second generation Kodiak
commercial fishernmen who supports HIR 21. He is opposed to
elimnating LLP licenses and inplenentation of Pacific cod
endorsenents. The NPFMC should stick with the status quo for
@ul f of Alaska groundfish nanagenent. He noted that a counci

menber recently told him the endorsenents wll go through
regardless and said he has a hard tinme understanding why the
council doesn't listen to the stakeholders. Over 17 Native

vill ages or organizations support the resol ution.

MR. DOCHTERMANN said the purpose and need statenent for the
amendnents is flawed. There is no increased market value, there
is nothing wong with conpetition, and this will not insure that
active fisherman will be able to participate in these fisheries.
The Magnuson-Stevens Act was brought forward for habitat
protection and sustainability of resources yet the anmendnents
don't nmention that. It's for econom c allocation, which violates
a standard in the Sustainable Fisheries Act of 1996.

Renmoving the latent |icenses from groundfish permt holders wll
| eave state waters as the dunping ground for new entrants. Wy
shouldn't federal waters have a place for active new entry
fishermen to transition to all fisheries? Fishing rights need to
remain with those who go out on boats. Renoving the LLPs from
fixed gear fishermen will take rights from active and future
fishermen and give exclusive rights to an investor-only faction
t hat does not fish.

4. 45: 03 PM

DJ VINBERG said he is a third generation Kodiak fisherman and he
opposes HIR 21. Mirally he agrees with the concept of open
fishing, but without restriction the cod fishery is becomng a
derby not wunlike halibut fishing of the past. The cod season
used to last 3-4 nonths and this year it lasted just 26 days

This year 30 nore boats participated than two years ago. Mbst
di sturbing were the boats that cane that have crab |IFQ. They
are free to participate in any open fishery at no risk to their
al ready banked crab noney. In an open fishing environnent these
highly conpetitive fishermen will receive a bonus season at his
expense. If unchecked the <cod fishery wll beconme over-
capitalized.

There should be nore restrictions on access to the gulf cod

fishery including sone qualifying years. The nore than 800 LLP
licenses in the gulf do nothing to protect people |ike him who
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live in Kodiak and are committed to the fishery. H's options are
l[imted; he is too small to fish cod out west and his business
is jeopardized if his piece of the "cod pie" continues to
shrink. Wile he doesn't favor further privatizations or |FQs,
he believes that |imting the nunber of permts is a good
starting tool.

The Legislature should be concerned about Al aska fisheries and
know edgeabl e about the situation, but it should respect those
whose sole responsibility it is to make fisheries nmanagenent
deci si ons.

4:48:41 PM

ALVIN BIRCH, Executive Drector, Alaska Witefish Trawers
Association, said he submtted witten testinmony. He is well
famliar with fisheries managenent issues and his concerns wth
HIR 21 are nunerous. In particular he is concerned about the
precedent it sets for the Legislature to nmake a quick decision
about a fisheries issue that is going through the Iong and very
public NPFMC process. The stated purpose of the resolution is
far from accurate and is an exanple of why it is so very
inmportant to have a |ong decision-making process for fishery
i ssues. That way all sides and opinions can be weighed agai nst
scientific data. Wthout scientific data, all fisheries are at
risk. The recent NPFMC anendnent package is the result of a |ong
public process, scientific input, and nonths of deliberation.
New entrants are allowed into the fisheries and those with a
I ong history of fishing cod are protected.

4:51: 44 PM

PETER ALLEN, representing hinself, said he is a fisherman in
Kodi ak who has been fishing a small boat for over 25 years. This
has been possible because he's been flexible to adapt as fish

stocks and markets rise and fall. Small boat fishernmen need this
flexibility. Currently he has an inactive LP, an inactive sal non
seine permt, an inactive herring gillnet permt, and an

inactive crab permt. Al these pernmits nake up his fishing
business. If the federal governnent takes away his cod fishing
rights and the state takes away other rights he'll be out of
business. This resolution tells the council what a |ot of people
feel and it's right on, he said.

4:53: 43 PM

TONY GREGORI O, representing hinself, Chignik Lagoon, said he has
fished since 1959 and when people tal k about rationalization he
t hi nks back to the tinme when Del Mnte owned all the boats in
Chignik and told the skippers how many fish they could catch
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every day. "That's where we're going back to," he said. In the
"50s villages like Squaw Harbor, Unga, and Chignik Lagoon had
private salteries but when the cod fishing died out they went to
somewhere else. Now those villages are gone. He applauds
Representative Austerman for bring this to the Legislature
because "trying to deal wth the North Pacific [Fisheries
Managenment Council] is like trying to tell your wife not to go
shoppi ng anynore. "

4:56: 02 PM

FREDDI E CHRI STI ANSEN, representing hinself, Anchorage, said he
was born and raised on Kodiak Island. He has fished his entire
life and believes there conmes a tinme when the state needs to
stand up and say, "Enough is enough." These comunities aren't
asking for a handout; they're asking that their needs are
considered when fish are rationalized, he said. Wen he grew up
his famly and others fished many different fisheries and now
participation is very limted. He noted that the new chief of
NOAH recently stated that she knows that what Anericans want
from the ocean is clean beaches, safe and healthy seafood,
abundant wldlife, and stable fisheries. This neans vibrant
coastal commnities for wus, our kids, and our grandkids, he
said. He thanked Representative Austerman for bringing the
resol ution forward.

4:58: 30 PM

STEPHEN TAUFEN, G oundswell Fisheries Myvenent, Kodiak, said he
agrees wth earlier testinony that the purposes and needs that
the NPFMC is basing its action on are inaccurate. The argunent
for the cod endorsenent eschews efficiencies and nakes it clear

t hat this counci | "is not hi ng but hel | - bent on
privatizations.even when things becone disconnected from
reality." For a lot of reasons the Legislature should be

involved in the council's action. Nunber one is to ensure that
their problem and purpose and need statenents are accurate and
sensible before there is a regulatory review Also, the state
needs to have a deputy attorney general ensure that coastal
comunities, small business people, and other stakeholders are
represented and pr ot ect ed. He appl auded Representative
Austerman's efforts.

COCHAIR MCGQU RE closed public testinmony and held HIR 21 in
conmittee.

5:01: 10 PM
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There being nothing further to cone before the comittee, Co-
Chair Welechowski adjourned the Senate Resources Standing
Commttee at 5:01 p. m
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