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PCSI TI ON STATEMENT: Answer ed questions on SB 303.
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POSI TI ON STATEMENT: Supported SB 303.

SCOTT HANSEN

Al aska Regi onal Counci | of Carpenters (ARCC) Local 1281
Anchor age, AK

POSI TI ON STATEMENT: Supported SB 303
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ACTI ON NARRATI VE

1:38: 23 PM

CHAI R JCE PASKVAN called the Senate Labor and Conmerce Standing
Commttee neeting to order at 1:38 p.m Present at the call to
order were Senators Meyer, Thomas, and Paskvan.

SB  38- PHARMACY BENEFI TS MANAGERS; MANAGED CARE

1:39: 25 PM
CHAI R PASKVAN announced SB 38 to be up for consideration.

1:39: 37 PM
SENATOR FRENCH, sponsor of SB 38, read the sponsor statenent
into the record as foll ows.

SB 38 would regulate and bring transparency to the
busi ness practices of pharmacy benefit managers (PBM
in Alaska. Pharnmacy benefit managers are the largely
unregulated drug mddlenmen that adm ni st er t he
prescription drug benefit portion of health insurance
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pl ans for governments, private conpanies, and unions.
The three major pharmacy benefit nmanagers are Medco,
CVS Caremark, and Express Scripts. Wells Fargo
| nsurance Services, the State of Alaska's health
i nsurance provider, has a contract wth Envision
Pharmaceutical Services to admnister prescription
drug benefits for state enpl oyees.

PBMs negotiate wth drug manufacturers and pharmacies

on behal f of heal th i nsurance pl ans. These
negoti ati ons i ncl ude cash rebat es t hat dr ug
manufacturers pay for drugs placed on lists of

approved drugs. The confidential and proprietary
nature of these contracts and financial arrangenents
with drug manufacturers and pharnacies creates the
opportunity for PBMs to engage in unfair business
practices. PBMs I ncrease profits by accepting
incentives from drug manufacturers that are not shared
with health plan sponsors, such as the State of
Al aska. SB 38 would prohibit pharmacy benefit managers
from intervening in the delivery or transm ssion of
prescriptions.

At of the beginning of 2009, 29 states and the
District of Colunbia have sued Express Scripts and
won, resulting in a settlement of $9.3 mllion to
states and up to $200,000 to affected patients as of
May 2008. Twenty-eight states and the District of
Col unmbi a have sued CVS Caremark and won, resulting in
a settlenent of $41 mllion in February of 2008. The
federal governnent and twenty states have sued Medco
and won, resulting in a settlement of $184 mllion in
2006. The lawsuits were filed under the federal False
Claims Act and/or state False Cdains Acts and/or
st at ut es.

In addition to lawsuits against PBMs, 16 states as
well as the District of Colunbia have enacted |aws
that regulate the business practices of PBMs. O her
states have led the way with legislation regulating
t he business practices of PBMs and it is tinme for the
Al aska Legislature to do the sane.

1:43: 03 PM

BARRY CHRI STI ANSON, pharmaci st and co-Chair, Al aska Pharnmacists
Associ ati on, introduced hinself.
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DI RK WHI TE, pharnacist, Sitka, introduced hinself and said he is
a nenber of the Al aska Pharnaci sts Associ ation.

1:44: 31 PM

MR. CHRI STIANSON said this bill has been a priority for the
Al aska Pharnmaci sts Association. He said their nenbers work in
community pharmacies, hospitals, other governnment institutions,
and places |ike the Pioneer Honmes. He said there are many good
reasons to support SB 38. He described PBMs acting as
i nternedi ari es bet ween i ndi vi dual s (patients), t he pl an
sponsors, pharmaceutical manufacturers, and pharnacies. PBMs use
their large purchasing power to negotiate rates for nenbers who
ideally pass those |ower costs on to consumers. They do this by
managi ng formularies (obtaining drugs from manufacturers wth
t he best price).

He explained his diagram of a pharmacy supply chain in the U S
The pharmacy was in the mddle with the consuners at the top. He
said the pharmacy has to procure its product from sonewhere and
in nost instances it's from the drug whol esaler or distributer
The distributor or whol esaler buys that product from the drug
manuf acturer. The PBM has contracts with the drug manufacturers
to recoup sonme rebate noney and, in turn, they have contracts
with both the pharnacy and the enployer or health sponsor
regardi ng the paynment of the prescription drugs.

MR. CHRI STI ANSON said the reason pharmacists are concerned is
because the industry has been largely unregul ated and has grown
quite a bit in the last 10-15 years. PBMs have been able to
charge nore for their drugs than the pharnacies actually receive
for paynent from patients. One of the other ways PBMs nake noney
is by operating large mail order operations and swtching
patients from one drug to another that 1is sonetinmes nore
expensive for the patient but with a larger rebate on the other
end.

He said that there are three large PBMs operating in the United
States; all of them operate in Alaska and have extrenmely nice
profits. The three PBMs are involved in |awsuits.

MR. CHRI STI ANSON said transparency is inportant because w thout
the plan's sponsor knowi ng what the drugs cost it would be hard
for themto negotiate a good contract.

MR. VWHI TE continued saying that sone opponents to transparency

say that would allow the PBM or drug manufacturers to have sone
collusion and inflate the pharmaceutical prices even nore.
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Manuf acturers would say they would be reluctant to give the
discounts if the dollar amunts are actually out there in
public. Once the drug pricing is nmade available the PBMs woul d
have far |ess bargaining power. However, that hasn't proven to
be true in other states that have passed simlar |egislation.

1:51: 26 PM

MR. WHI TE explained that PBMs make an enornous anount off the
rebates and the plan sponsors aren't even aware of it. They can
"up charge" plan sponsors an average of $23 nore for a single
prescription. In other words they can add another $23 to what a
custoner paid for a drug and charge the plan sponsor - like the
State of Alaska or a wunion - that extra $23. Wthout
transparency PBMs al so have a financial incentive to encourage
the use of nore expensive brand nane drugs because they m ght
get a higher rebate or other incentives to push those particular
drugs rather than |less expensive generic drugs. Wthout
transparency the rebates that PBMs negotiate are not necessarily
passed on to the plan sponsor who doesn't even know what they
anmount to.

He related that New York has seen $50 nmillion in savings, Lear
Corporation saved $1.1 mllion in a $3.6 mllion budget, Sheet
Metal Workers International Association saved up to 30 percent,
and TRI CARE anticipates saving $1.67 billion by negotiating its
own drug prices. Twenty-three other states have enacted this
| egislative so far; South Dakota is one and they saved $800, 000
in a single year. Wsconsin saved $30 billion, Texas estinmated
$265 mllion, the California Health Care Coalition found they
could save $3-6 on every prescription with their transparent
PBM

An Al askan exanple that they actually have the data on showed a
person filling the prescription for 90-day supply of blood
pressure nedication and the beneficiaries' (pharnacy) co-pay was
$37.50. The state was billed $187.50 by the PBM So $37.50 went
to the pharmacy and $150 went to the PBM 1In over a year of
filling this prescription the state paid the PBM $750 for just
this one prescription; $150 went to the pharmacy and $600 went
to the PBM The pharnacist filled the prescription, nade sure
the patient was conpliant with the nedication, followed the
medi cation, knew what the side effects were, and dealt with the
patient on a regular basis, and they got paid $150 over the year
and the PBM got paid $600 for "flipping a switch" and the state
was over char ged.
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MR WHTE said SB 38 will level the conpetitive playing field
for local pharmacists in dealing with PBMs, protect patients
from unaut hori zed drug substitutions by the PBMs, provide sone
pricing transparency and woul d save plan sponsors and patients a
| ot of noney.

1:55:17 PM

SENATOR THOVAS supposed that the PBM never touches the drug and
that they are an entity that is supposedly negotiating a better
price for pharmaci sts, but getting an extrenely good benefit for

t hensel ves as well. He asked if that is what happens in all
cases and if transparency would give people the ability to know
exactly the entire transaction - the bulk prices maybe to a

union or to the state versus an arrangenent with them because
they say they are going to do good things for you and ultimtely
the state ends up paying all of the bills wthout any real
know edge of exactly how the noney is being parcel ed out.

1: 56: 26 PM

MR. WH TE answered yes that is correct. PBMs own no inventory
and have no stock whatsoever in the pharmaceuticals that he
di spenses. He explained that he purchases his pharnmaceuticals

from his drug wholesaler, he pays the bills for those
nmedi cations, and then he gets paid that $37.50 (that particular
case was a co-pay, so the patient actually paid that). In sone

cases, there may be that co-pay plus a little bit of noney that
is sent to him through the PBMs system and then they turn
around and up charge a higher price to the state or whoever

SENATOR THOVAS asked if soneone could explain the difference
between them and a third-party admnistrator (TPA) and if a
third-party admnistrator is still invol ved.

MR. WH TE answered that this bill would make the PBM at TPA
currently they are not. Currently, the plan sponsor would be
consi dered the TPA.

1:58: 11 PM
CHAI R PASKVAN asked him to explain the pricing for nmail order
pharmacies and how prices can becone inflated through

r epackagi ng.

MR. WHI TE answered that every prescription bottle has a national
drug code (NDC). The first four or five nunbers are who the
manuf act urer and/or packager is; the next two or three nunbers
are specific to the product (penicillin 500 ng tablets, for
instance), and the last nunbers signify the package size. So if
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he is buying a package of 28 tablets from his whol esal er, which
is a unit of use they would dispense (if you take one tablet
4Xday for 7 days=28 tablets), that would have a specific NDC
Every NDC nunber has an average wholesale price (AW) assigned
to it. The person who packages or manufacturers it gets the NDC
nunmber and then they put the AW on the product. In nmail order
houses they found that the NDC nunbers are from repackaged
drugs. The PBM could buy a train load of 500 ng penicillin
tablets from the manufacturer and then repackage it into those
same small little 28-count bottles. The PBM would apply for its
owmn AW and get a price of $100, but his AW for the product he
buys from his whol esal er, AnerisourceBergen, may be $10. So, you
can have two of the sane bottles with the sanme tablets, but they
can have two totally different prices. Wen the PBM says they
are going to "discount the price" by 50 percent; that's 50
percent of $100 and they still nmake a lot nore nobney than he
woul d dispensing the sane tablets at his wusual and customary
price.

2:00: 36 PM
SENATOR DAVI S joi ned the conmitt ee.

2:01:18 PM
CHAI R PASKVAN asked if there is an ownership overlap between any
of the mail order pharmacies and the PBMs.

MR. WHI TE answered that usually PBMs do own a nail order house.

CHAI R PASKVAN asked if there is the potential at that level to
provi de discounting to the mail order pharmacy (buying volune
essentially fromthensel ves) that he never has access to.

MR. WHI TE answered "yes" would be the sinple answer. He added
Medco that was once owned by Merck would have access to raw
materials from Merck to nake the tablets, capsules or whatever
the dosage formis and then nove it to their mail order house
and fromthe nmail order house it would nove to the consuner. So,

they would have a direct line from raw materials to fina

consuner; then they would have the control loop for the cash
flow as well.

CHAI R PASKVAN said he wanted to focus on the potential for price
mani pul ati on because M. Wite's business can't buy directly
from any of the pharmaceutical conpanies; he has to buy through
internedi ari es. Wat kind of price di sadvantage woul d he have?
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MR. CHRI SI TI ANSON responded that there are two separate pricing
i ssues. There would be the acquisition or what it costs for the
drug and then there is the AWP. It's the manipul ation of the AW
that is the biggest problem

MR. VWH TE added that up until 1995 or so he and his wfe had
contracts to buy directly fromLily and Merck and they were able
to save. The reason they were doing those direct purchases is
because they were paying the freight which saved them about 2
percent. But he didn't know of a single drug nmanufacturer
anynore that wll sell to an independent pharmacy; so they have
to go through one of the three national drug wholesalers:
Amer i sour ceBergen, McKesson and Cardi nal .

CHAIR PASKVAN said now the business structure is that the
phar maci es have to go through the PBMs.

MR. CHRI STI ANSON answered that since the early 90s they have
seen nore and nore prescriptions being processed through the PBM
networks. Nationally it's 85-90 percent.

2:06: 18 PM

CHAI R PASKVAN asked what the risk is to the individua
pharmacist if they conplain about the PBM pricing structure,
because he has heard stories about them exercising their
superi or econoni c resources.

MR. CHRI STI ANSON answered that PBMs carry a lot of weight; he
and M. Wiite are just snall pharmacies. Pharmacies in Al aska
and the Lower 48 have been subject to "heavy-handed" audits,
whi ch SB 38 addresses.

2:07:31 PM

GERRY PURCELL, Pharmacy Partners, Atlanta, Ceorgia, supported SB
38. He said he is testifying without any conpensation. This has
been his area of expertise nationally for the |ast 15 years, the
first five years of which he was working as a national sales
director for a PBM that conducted a nunber of contracts wth
state and taxpayer entities. For the last 10 years he has been
recogni zed as a national functional area expert on PBM practices
and has personally briefed over a dozen attorneys general in
both blue and red states. He usually testifies three to five
times annually before comrmttees such as this.

MR. PURCELL said he had done extensive work in reviewing state

contracts and, in particular, a great deal of work in the state
of Texas (that was nmentioned as having the $265 nmillion
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savings). He has a unique understand of the various transparency
triggers that they put into place through legislation and
contracting. He noted that $265 mllion in savings is only one
of four Texas state plans. By the tinme they have fully
i npl emented their transparency bill the savings wll likely
exceed a half billion dollars.

He said historically the problem has been in understanding the
conplex nystery of PBM practices. In the late 90s, PBMs had
literally 30-40 different ways of making noney and only a very
few of those ways were actually disclosed to the clients. PBMs
call thensel ves nmanagers, but they actually nake noney when the
clients' costs go up in sort of a reverse incentive - and not
because they are managi ng the cost of the plan.

MR. PURCELL said his efforts have been in creating environnents
where transparency is required. It would be very unusual for him
to go into any situation where there is a lack of transparency
and not be able to save that taxpayer entity sonewhere 10-25
percent of their first year drug expenditures. Those savings
become increasingly significant to state budgets and are often
inthe mllions and billions of dollars.

2:11: 06 PM

He liked four areas especially of SB 38. The first one was
regi stering PBMs. The idea is not to punish PBMs but to put them
on a level playing field with everyone el se. Every other nedical
and health care industry in Alaska and nost states including
i nsurance conpanies third party admnistrators who adm nister

bot h medi cal , denti sts, optonetri sts, phar maci st s, and
physicians are all required to register. The only exception in
many states, however, is the PBM So, requiring them to sinply

register just levels the playing field - and they do fit the
classic definition of a third-party admnistrator. Wile TPAs do
different things, sone of them process dental and vision clains;
their <core function is that they do process clains and
adm nister paynent of them |In that sense the PBM is not
di fferent from any other TPA that provi des that core
functionality.

2:12: 37 PM

The challenge is that in many cases experts don't know how many
PBVMs are even operating within a state. Some have estinmated as
low as 80 and a npbst recent estimate of over 230 different PBMs
are operating in the United States. He said settlenents have
been very favorable to the consunmers in nost states and which
ones are operating in Al aska shoul d be known.
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Secondly, he said the area of disclosure needs changi ng. Before
the 27-state attorneys general settlenent occurred in 2003, they
had no idea how nuch noney the PBMs were keeping in the way of
rebates. After that settlement it was learned that they were
retaining over 55 percent of the rebate dollars. The classic
Black's Law Dictionary definition of a rebate is sonething that
is to the benefit of the payer, but in this scenario those
benefits were primarily to the mddle man, a classic arbitrage
scheme where they were taking they payers' noney and |everaging
it (wthout great expenses or infrastructure costs) for high
mar gi ns and then retaining the magjority of those margi ns wthout
disclosing in sonme cases even the nature of the margin and
certainly not the anount.

MR. PURCELL said SB 38 nmkes sure that the State of Alaska wll
continue to benefit from total disclosure, not only of rebates
but of things like spread pricing using AWSs that was described
earlier. Spreads also occur in retail pharmacies where the PBM
may be charging you a nunber but reinbursing your |ocal pharmacy
a different nunber and keeping the difference. He thinks because
that is your noney that you ought to at |east be aware that it
is occurring and how nmuch it is.

MR. PURCELL said New Jersey that wll save $500 mllion over
five years is a recent good exanple of what can happen when
transparency requirements are put out to bid in contracts that
were no bid previously.

2:15:40 PM

The third area of SB 38 he liked is the way it deals wth
pharmacy audits. He explained that the practice of extrapolation
occurs if a PBM audits a pharmacy and finds a single
prescription that was admnistered wong (often it is not a
prescribing error; it could just be one wong nunber). He
related how a pharmacy was charged for years for an ibuprofen
prescription (actually prepared by a Texan physician who was a
Senator) that was incorrectly dispensed. It was an 800 ng
prescription for ibuprofen. The PBMin this case went back five
years and identified every ibuprofen prescription and charged
that incorrect but highest anpbunt back to the pharmaci st on the
next invoice wthout any appeal process in place at all and no
statute of limtations. It came to $8000! He said it is not
uncommon for these audits to go back anywhere from four to seven
years. They are often done w thout notice, and they are al nost
al ways done w thout any meaningful appeals process, neaning if
the pharmaci st objects to it, there is no tine frane for which
they have to respond before the PBM takes the noney out of their
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account - and it's usually on the next cycle. This bill corrects
t hat probl em

In his judgnent, M. Purcell said, extrapolation should not be
allowed. "Every claim should stand on its own nerit and should
be audited as such on a by-claim basis.” He said nobody argues
that, but there is a problem when the PBM nakes an assunption
that affects five to seven years of business for every identical
or simlar type prescription. Sonetines the word "retaliation"
was used as it relates to pharmacy audits. He could share,
probably for several hours, anecdotal exanples of exactly that
type of practice or what would appear to be at the surface sone
type of retaliation where |ocal pharmacists testify or conplain

and they show up on an audit list. In this econony he said
audits are on the increase and the |ocal pharnacist has very
little of the protection that would be normal in other
i ndustri es.
2:18:37 PM

The fourth thing he liked about SB 38 is how it deals with the
timng of prices. He explained that prices are very dynamc in
the drug manufacturing marketplace and typically PBMs receive
nightly downl oads from data sources that update those prices.

The problem over the last decade is that they will often nake
the change in the price to affect the payer, but they won't nmake
the change at the sane tinme to affect the pharnmacies - thereby

creating arbitrage or a spread that is hidden. The net effect of
this over a year, even though they may be tal ki ng about pennies

worth of difference for each script, literally adds up to
mllions of dollars of arbitrage activity. Al he is saying here
is that the timng should be close to identical; the bill calls

for 24 hours. This just elimnates one of those 40 different
spread practices PBNVs use to enjoy hi gh mar gi ns of
profitability. However, he hastened to add that his argunent
doesn't have anything to do with their profitability. Health
care has high operating margins, disproportionate to any other
i ndustry, at 40-65 percent, but the problem is how they arrive
at it - and they arrive at it typically with your noney. He
fully supported SB 38.

2:20: 30 PM
SENATOR THOVAS said he thought pharmaceutical manufacturers had
t he hi ghest operating margins.

MR. PURCELL responded that pharmaceutical manufacturers wll

typically nake 14-18 percent, and that would be a very healthy
year for them A typical Blue Cross/Blue Shield plan would be
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happy with 4-6 percent. But PBMs operate with adjusted margins
of sonewhere between 40-65 percent and nuch of that conmes from
mail order (about 55 percent of their total margin). You can
begin to see a pattern of inherent conflict. Cbviously they want
to try to drive traffic away from retail businesses by using
different average wholesale price nechanisnms or different
packagi ng mechani sns that would di sadvantage the |ocal pharmacy
and highly advantage them Every tinme they nove a retail script
over to a mail order script, there is a ten-tinmes exponenti al
factor in ternms of their margin. Specialty drugs is another big
area of concern of his lawsuit, because it’s the fastest grow ng
busi ness. PBMs not only have their own nail order facilities but
they also own their own specialty mail order facilities and
those drug margins are even higher with a typical retail of
$2000 per drug and a margi n of $400-500 per prescription.

2:22:36 PM

SENATOR THOVAS asked if the new US health care plan curbs sone
of this activity and what kind of inpact would state action have
on pharnmaceutical costs to consuners across the United States.

MR. PURCELL answered the long term inpacts on PBM practices are
unclear in the health care reform that was just passed, but
greater transparency will be required. The problem is with the
effective date of 2014 and beyond and the wuniformty of the
application. The exchange nodel that they foresee for every

regi on, dependi ng on how the conpacts are set up, will have sone
discretion as to how the vendors are selected and how prices
will be regulated. But they are talking about mllions of
dollars of savings a year; so states should put things in place
that wll protect people in the interim If the reconciliation
bill goes into effect fully, you haven't |ost anything; you' ve

just protected yourself in the interim years as its being
i npl enent ed.

2:25: 07 PM
PAT SH ER, Director, Division of Retirenent and Benefits, Al aska
Department of Adm nistration (DOA), introduced hinself.

CHAI R PASKVAN asked him to comment on where the state was on
this issue and where it best be going.

MR. SH ER responded that |l|ast vyear the state talked about
transitioning to its new third-party admnistrator wth Wlls
Fargo I nsurance Services. Sone questions raised by sone of the
people in this roomin 2008 actually hel ped the departnment wite
a nmuch better RFP. One change they denmanded was not scoring the
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prograns based on shared drug and nedical discounts which used
to be comon practice in the medical comunity. He explained
that both the state's active and retiree plans are self insured
under Al aska Care that currently has an arrangenent with a pure
TPA (not an insurance conpany) to pay clainms on a per nenber/per
month basis. He said the state has a simlar partnership with
Envi si on/ Costco. There is no spread pricing, no rebate, which is
hi dden and kept by the PBM he assured. Any rebates that arise
during the tenure of their relationship flow directly to the
state. The state pays the TPA on a per nenber/per nonth basis to
manage its PBM and is in a nuch better place now than back in
2008.

2:27:32 PM

CHAI R PASKVAN t hanked him and said the state plan covers a | arge
per cent age of Al askans, but what percentage is not covered under
this new system

VR. SHHER answered that the state serves 72,000-74, 000
i ndi viduals including nenbers and dependents; of those about
52,000 are retirees. About 40 percent of those fol ks are outside
the State of Alaska. The state has a total of 15, 000 active
i ndi vi dual s.

CHAI R PASKVAN asked him for suggestions on what statew de policy
could be nore broadly applied to protect all Al askans.

MR. SHI ER answered that the legislature is the policy nmaker and
he would bring them any information they would need. He had
provided materials and nmet wth sone of the independent
pharmaci sts in the room and had very good discussions yesterday
afternoon. He said he would look into their concerns and had
asked Buck Consultants to also refresh their analysis. Overall
when they look at 19.6 percent increase in nedical plan spend
for the comng fiscal year and anticipating another 19.6 percent
after that, they want to provide the best information they can
and be as hel pful as possible in the future.

2:29:35 PM
SENATOR THOVAS asked after today if he thinks the state needs to
go back and revisit their |last RFP

MR. SHI ER answered the state is in very good shape now. Envision
Costco, under the |eadership of Wlls Fargo |Insurance Services,
is directed to negotiate those contracts. He was very pleased
when their initial efforts expanded the nunber of in-network
pharmacies. That is the long way of saying the state is in a
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pretty good place and very transparent. They prefer per
menber/ per nonth nodel, both for the nedical plan and the drug
plan. The departnent is always looking for ways to inprove
services to its nenbers, but they have no incentive to even
approach a renegoti ati on.

SENATOR THOVAS asked if a PBMis involved anywhere in the chain
with the state's prescription plan.

MR. SHI ER answered the state's partnership with Envision Costco
is taking the role of a PBM Envision is the PBMand is a fairly
unique nodel in the industry that charges only a flat per
menber/ per nonth fee to manage. They provide a 24/7 call center
for menbers which has been very popular. The Costco partnership
portion delivers the mail order pharnacy piece, which is about a
third or less of the total nunber of scripts that are filled for
t he Al aska pl an.

SENATOR MEYER renenbered that under the new Wlls Fargo plan,
you can both go to your pharmacy or do mail order

MR. SHI ER answer ed absol utely.
SENATOR MEYER asked if mail order is where the problens occur.

MR. SH ER replied that under the old PBM process he had heard
conplaints from pharmacists, in particular, about mail order
pricing, but Buck Consultants have consistently told him that
the mail order option can be very valuable on average is very
valuable to a ot of state enpl oyees even though it mght not be
the cheapest alternative in every case. He was asking for that
to be revi ewed again.

2:33:51 PM
SENATOR MEYER asked if going non generic could save the state
noney.

MR. SHI ER answered that the plan has steerage to generic drugs
and retirees have done a great job of increasing their generic
substitution rate. The active enployee plan has a |ower co-pay
incentive for generics if it is okay with the doctor.

2: 35:28 PM

LI NDA HALL, Director, Division of Insurance, Al aska Departnent
of Comrerce, Community and Econom c¢ Devel opnent (DCCED), qui pped
this is one of the few hearings she didn't bring her pie chart
to. She explained that that she regulates 23 percent of the
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industry; a large chunk of the chart represents self insurers,
the wun-insureds, the Medicaid/ Medicare populations. The total
self insured population is probably 40 percent, significantly
hi gher than the regul ated piece of the private insurance narket.

She said SB 38 is in her title and her division would regul ate
and enforce it if it is enacted. The first 12 pages, which she

worked on with the bill's sponsor, Senator Elton, nerely make a
term nol ogy change by substituting "health care insurer" for
"managed care entity" - nmaking it consistent with the rest of

the state's health insurance regulations. It doesn't change any
provision. So they should start their concentration on the
bottom of page 12.

M5. HALL said it's appropriate to do "sone oversight" of PBMs. A
registration system is they way that should be done and not
through a licensing process that they do with certain regul ated
entities. Mich of the bill is nodeled wusing third-party
adm nistrators. She was able to say that there are several PBMs
who are actually registered as TPAs in Alaska;, so sone are
foll ow ng that nodel already.

2:39:11 PM

A nunber of provisions in the bill need work Ms. Hall said. The
reporting requirenents, for instance, go beyond what is useful
She didn't want to have to approve the contracts between the
PBMs and whoever it may be, and she said she thought they were
mssing a big segnment of who the PBMs serve and she was
referring to health insurers. The focus of nobst of today's
presentation has actually been on self insured plans,
governnental agencies. But PBMs also work on behalf of health
insurers, which is probably what she is nore famliar with

M5. HALL said she didn't think it appropriate for the division
to approve contracts between the PBM and the entity when in al
other cases the state only sets the standards for what can be in
agreenents between health insurers and providers - between TPAs
and those for whom they may facilitate clains paynents. TPAs
have standards now. |If she had to approve contracts, she would
need to prepare a fiscal note.

She agreed that disclosure fornms particularly to the end user,
t he consuner who gets a prescription, are fine. The consumer has
a right to know there is another person in this equation;
however, the bill provides that each of those signed disclosure
forms come to the Division of Insurance - and she really doesn't
want all that paper. A copy of the generic disclosure form would
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be adequate or maybe an approved disclosure form She said they
have actually done that for prescription forns, because nobody
el se seened to want to - so it fell to her

SB 38 has an anmpbunt of record-keeping that is not efficient or
cost effective, she said. Sone of the pieces in the |egislation
duplicate processes that already exist, |ike the conplaint
process. The division actually has a whole conplaint section
that deals with consuner conplaints. They have formal processes
by which conplaints can be filed and heard. Fees and penalties
are already in statute.

M5. HALL said she didn't think it was efficient for any agency
to set up a whole new way to regulate any individual piece. The
division regulates thousands of individuals and already has
met hods in place to regulate and it doesn't need to set up a new
one just for PBMs. She planned to work with the bill sponsor on
t hose i ssues.

2:43: 37 PM

ROSE KALAMARI DES, Adm nistrator, Alaska Teanster Trust Fund,
said she had worked in this capacity since 1996 and opposed SB
38. She had submitted a letter outlining some of their concerns.
She explained that the Teansters was one of the first [|arge
groups in the state to hire a PBM in 1994; so they have been
through all the "gyrations."

Al the things that the pharmacists have described today have a
ot of truth in them M. Kalanmarides said. In 2006 they put an
RFP out for a transparent contract. They had five respondents
and two runner ups. Envision Costco was the second runner up
only because their network hadn't been expanded enough in the
state. Their current transparent contract is working well she
reported, and they don't see the need for this legislation that
woul d only increase costs for their participants.

SENATOR THOMAS asked how it wuld increase costs for her
menbers.

M5. KALAMARIDES answered that it looks like the "any wlling
provider"” legislation that was introduced a few years ago for
medi cal services. She said 10 percent of their pharmaceuticals
go through their mail order service and they save a | ot of npney
because of that. Their retirees who live outside |ove the
service and it looks Iike they wouldn't have any kind of contro
if a participant wanted to go to a pharmacy to get the sane
pricing. It looks like it would just shift noney into the |oca
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phar maci es' pockets. She related that the Teanster Trust Fund is
pays its PBM not on a per nenber/per nonth, but a per script fee
and then pays the acquisition prices. SB 38 would force themto
do business differently and it looks like it is trying to
regul ate sone of the prograns they already have in place, like
their step therapy and fornmularies. It nmesses with their private
busi ness and she didn't think that was the state's job.

2:47: 03 PM
DAVE DEDERI CHS, Express Scripts, said they are a PBM based out
of St. Louis, M and they manage the prescription drug benefit

for 750 mllion Americans across the country. Their clients
include health insurers, Fortune 500 conpanies, |abor unions,
state governnments, and the federal governnent. In fact, their

| argest contract is wth the US Departnent of Defense. He
explained that they "drive out waste in the health care
i ndustry." They actually nmake noney when their clients save
noney and that stands in direct contradiction to nost of today's
t esti nony.

First and forenost they try to pronote generics, he said.
Express Scripts is FDA approved and it is AVA endorsed. They are
significantly cheaper than brand nane pharmaceuticals. In fact a
few years ago a study said the average cost of a brand nane drug
was $120 and for the same generic the average cost was $34.

He said it's "absolutely false" that they switch brand nane
drugs into peoples' prescriptions so they can get noney back on
the rebates. In fact, of the 750 mllion prescriptions they wll
process this year, over 68 percent of themwll be with generic
drugs. M. Dederichs said Express Scripts is a for-profit
conpany and it makes nore noney by using generic drugs.

He said it was also inportant to understand that they also
negoti ate discounts with brand manufacturers and this function
goes in direct contradiction to the disclosure requirements in

this bill. Wien a pharnmacy and therapeutics commttee determ nes
whi ch drugs shoul d possibly be included on their fornulary, they
will give thema list wwth no financials on it. It is a list of

drugs to be evaluated for efficacy and efficiency. The whole
list is sent to all the different brand nanme drug manufacturers
to get their best price for their formulary. Since Express
Scripts supplies 750 mllion Anmericans, there is a pretty strong
incentive to get their best price. Disclosing all this financia
information will destroy incentives to get better prices. It
doesn't allow the free market to help dictate what contract
terms are.
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MR. DEDERICHS said he had five separate letters witten by the
Federal Trade Comm ssion on disclosure |legislation that has been
heard in New Jersey, California, the District of Colunbia,
Virginia, and Al bany, New York. They say that disclosure
requi renents destroy conpetition; they allow for collusion anong
brand nane nmanufacturers to increase their prices and will hurt
consuners.

He said Express Scripts also creates netwrks of retai

pharmaci es and manages formnularies for their clients. About 10
percent of the scripts they dispense are nmail order and it is
only for maintenance nedications. Ml order is a good way to
save noney on drugs, because you can get a 90-day supply for two
co-paynments instead of paying three co-paynents for three 30-
days supply at the retail pharmacy. So, they are incentivizing
people to pay less to get a bigger supply. Studies also show

that when a customer gets a 90-day supply of nmil order
nmedi cations his adherence rate goes wup; so overall health
I nproves.

2:52:48 PM

MR. DEDERICHS said it's categorically untrue that PBMs are
unregul ated. They are regulated by the Alaska State agency in
charge of Medicaid; they are registered with the Al aska State
Board of Pharnmacy and regulated by them They are also subject
to regulation fromthe State Division of Insurance, the Federa
Trade Conm ssion, the US Departnent of Labor, the Centers for
Medi care and Medicaid Services and the US Departnent of Health
and Human Servi ces.

It was said that drug spending has increased rapidly, but that
isn'"t true either, M. Dederichs said. People' s overall nedica
spend has increased in the past couple of decades and a |ot of
it is nedical, but because tools like drug utilization review,
using generics, and getting people to take nmmil order services
have been used drug spend has actually decreased.

He said they had heard that transparency is inportant for plan
sponsors but there is not one single plan sponsor, health
insurer or enployer in the room today in support of this bill

only the pharmacists. This is because their clients are very
sophi sticated purchasers. M. Shier, the labor wunions, the
Fortune 500 conpanies hire consultants to negotiate these
contracts. There are over 60 PBMs in this country and it is very
conpetitive. If they don't neet the ternms and conditions set out
for them by clients in the RFP process they sinply won't get
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their business. Their contracts are for three years, so they
would see a higher turnover if they are not neeting specific
demands. This bill is riddled with mandates for contracts they
woul d rather see regulated by the free market, he said. Each one
of their clients has a unique set of people with their own
uni que nedi cati on needs and they would not necessarily be hel ped
by this type of |egislation.

2:55:50 PM

MR. DEDERI CHS submitted there was no need for |legislation that
requires transparency if the market is already dictating it, and
their conpany and ones like it probably wouldn't subnmt RFPs
with those kinds of contract demands. He al so inforned them that
they are a non resident mail order pharmacy and do ship drugs
into Al aska.

CYNDI LAUBACHER, Senior Director, State Governnent Affairs,
Medco Health Solutions, said Medco is one of the top three PBMs
and has approximately 60 mllion nenbers across the country and
approximately 155,000 in the state of Alaska. She said M.
Dederichs covered nost issues very well, but she wanted to touch
on a few things based on questions fromcommttee nenbers. First
of all M. Purcell made her case on the phone for why this bil
is unnecessary. The state of New Jersey recently awarded Medco
the new PBM contract. It is a transparent contract. M. Purcel
said that state would save $500 million, but the state of New
Jersey didn't pass this legislation to do it. It just wasn't
needed in order to get the kinds of savings they were |ooking
for.

2:58:13 PM

It's also incorrect that 23 other states have transparency | aws.
Only two states have passed it, Miine and the District of
Col unbia where it is being litigated. Mine's was upheld and the
|arge PBMs are no longer witing in that state. The bottom line
is that clients can ask for anything they want; that is what the
RFP process is for. No two clients want the sane thing. In that
regard this bill is unnecessary.

M5. LAUBACHER said she was particularly concerned about what
some were saying their margins are and that the SEC would be
interested in their figures. Medco is required to report their
profits quarterly to the SEC and their nunbers show profits are
2 percent or |ess.

2:59: 09 PM
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Regarding federal health care reform WM. Laubacher said, Medco
prides itself on being a transparent conpany. They support
transparency and supported the Senate | anguage that was recently
enacted and signed into | aw by the President.

CHAI R PASKVAN asked her to provide the conmttee with the SEC
filing she tal ked about and asked M. Dederichs to provide the
letters he tal ked about.

3:00: 25 PM

GREG LOUDQN, Enpl oyee Benefits Consultant, Parker Smith & Veeck,
Anchorage, Al aska, said he was here on behalf of the Al aska
Association of Health Underwiters, a consuner protection and
trade group for brokers and agents. They opposed SB 38 because
they think it is an unnecessary restraint to trade. It
elimnates a nunber of cost containment options for their
clients, both insured and self insured. He said PBMs provide a
val uabl e servi ce.

3:01:31 PM

SALLI E STUVEK, Director, Human Resources, Fairbanks North Star
Borough, said she has oversight for both the borough and the
school district's self insured health insurance plans. She said
both the borough and the school district are active nenbers in
the Health Care Cost Managenent Corporation of Alaska (HCCMCA).
As a result they have seen strong savings in health care costs
to all of their nenbers their negotiated agreenments and they
would like to be able to continue those arrangenents. SB 38
appears to jeopardize their ability to continue those cost
savings relationships that they would need in order to continue
managi ng the health claimcosts.

She said they are especially concerned about the section
restricting the ability of enployers or group of enployers to
work together to negotiate discounts. The PBM provides a
val uabl e service to their health plans by reducing those costs
not only to the enpl oyer-sponsored health plans, but also to the
enpl oyees. They have estinmated a savings of $3 mllion per year.

CHAI R PASKVAN cl osed public testinony and set SB 38 asi de.

SB 303- WORKERS' COVPENSATI ON. AND CONTRACTORS

3:04:13 PM

CHAI R PASKVAN announced SB 303 to be up for consideration. He
recapped that SB 303 was originally addressed a week ago and he
hoped the commttee nenbers had the opportunity to review the
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bill that is "just an undo of what was done a nunber of years
ago." The state had a system that adequately operated from
statehood for approximately 45 years and then the system was
changed in what he thought was an inproper nmanner.

He said he thought SB 303 was the right policy for the State of
Al aska. He noted a Legal Services nmeno that indicated the extent
of the injustice - even if sonmeone operated with a gross
deviation from the standard of care they would be imune from
responsi bility or accountability for their conduct as the law is
now witten. Cenerally, when people hear that soneone could be
crimnally negligent in their conduct and not be accountable for
it they are troubled.

3:06: 31 PM

TRENA HEIKES, Director, Division of Wrkers' Conpensation
Department of Labor and Workforce Devel opnent (DOLWD), said she
woul d answered questi ons.

SENATOR MEYER said he still couldn't renmenber why it got changed
and asked if there was sone concern and does this bill rectify
doubl e dipping by a victim In other words, can an injured party
sue the subcontractor who they are working for and the general
who hired the sub-contractor?

M5. HEIKES replied that they could never sue their enployer.

"The exclusiveness of liability for an enployer is still in
effect under this bill as it has been since workers'
conpensation systens were first developed at the turn of the
century." There would be no double-dipping vis-a-vis the

enpl oyer and enployee, and if they sued the general their
recovery would be offset under AS 23.30.015 by the enployer's
lien, a lien that 1is wequal to the anmount of workers'
conpensation benefits that the enployer has paid l|less the
enployer's pro-rata share of attorney's fees, per a Suprene
Court deci sion.

SENATOR MEYER apol ogized for being so dense, but asked again
hypothetically if Senator Paskvan is the general contractor and
hires him as the subcontractor, and he was delinquent in
providing a safe working environnent and an enployee that is
wor king for himgets injured, can the enpl oyee conme back to both
hi m and Senator Paskvan or just to himas the sub-contractor.

M5. HEI KES answer ed:
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If you're insured for workers' conpensation your
insurance carrier would provide benefits to that
injured worker. If you were uninsured, then under that
statute as it now reads and as it would read, wth
[SB] 303, the general contractor would be l|iable for
the workers' conpensation benefits. As the statute now

r eads, if the general contractor was the tort
"feeser,’ you couldn't sue the general contractor or
the project owner. And you can never sue your
enpl oyer, period - unless they are uninsured. If they
are uninsured for wrkers' conpensation, then you
| ose, under st andabl vy, the benefits of wor ker s

conpensation which is the exclusive liability.

SENATOR MEYER asked why a general contractor would hire a sub
that didn't have insurance.

M5. HEIKES said that was a good question. As the |aw now reads

and as it wll read if SB 303 were passed, it nmakes the
contractor responsible for nmaking sure subs are carrying
wor kers' conpensation, because otherwise their carrier will be

on t he hook.

SENATOR MEYER said he understood that in the past the sub was
able to do the work cheaper because they didn't have the
i nsurance.

M5. HEIKIS answered that was correct. |If a subcontractor is not
carrying workers' conpensation insurance they are at an
advantage in a bidding situation because of its expense.

3:10: 45 PM
KEI TH MONTGOMERY, Al aska Regi onal Council of Carpenters (ARCO),
Anchorage, said he supported SB 303. He said that this bill is a

start to solving a bigger problem that affects the construction
industry as a whole. Last year he said he testified on HB 22,
and both bills have a piece of puzzle correct, but with many

hol es and m ssi ng puzzl e pi eces such as i ndependent
subcontractors and tier subcontractors. He said the real issue
is to close the |oophole that will level the playing field and

protect the construction industry and Al askan workers and stop
| abor brokers that refuse to take personal responsibility for
wor kers that get hurt on jobs.

MR, MONTGOVERY said that he recently spoke to a contractor

working on a state construction project who said the reason he
tier subcontracted is that they have many |evels where these
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workers don't provide workers' conpensation. Wiy would a
contractor hire these guys? It's because they can cone in 30
percent lower on the bid and get the job. So, you have a sub of
a sub of a sub that has no workers' conpensation; he directs the
wor k and enpl oyees of the subcontractor, but each person carries
a business license. This contractor said the reason he tier
subcontracts in the State of Alaska is because he can get away
with it; that Al aska |laws are real weak.

3:13: 31 PM

SCOIT HANSEN, Al aska Regional Council of Carpenters (ARCC) Loca
1281, Anchorage, said in the construction industry the use of
subcontracti ng, independent contracting and tier contracting as
beconme totally out of control. They receive information on a
daily basis on tier contracting 3-4 levels deep where the
"enpl oyees” are not under a workers' conpensation policy
anywhere past the general contractor or the first Ilevel of
subcontract or. Thi s is very detri nment al to legitimate
subcontractors and gives a huge advantage to the subcontractor
who in turn hires the independent tier contractors. A high
percent age of these independent contractors work as subs to the
subs to the subs, but they are truly working within every
definition as an enployee. They are required to show up and work
certain hours and work off of other contractor's equipnent, but
do not supply any materials and have no risk for |oss. Genera
contractors should be scared to death of the possibility of
i ndependent contractors working on their jobs.

He said that SB 303 is a start in controlling this situation and
will help protect legitimate contractors. It will help the abuse
of 1099 issues in the non reporting problem in the prevailing
wage reporting, as well.

3:14: 47 PM

CHRI S GREGG Busi ness Manager, Painters and Allied Trades, said
he supported SB 303. He said this issue affects his contractors
i mensely. They have a 2-25 percent bigger disadvantage for

provi ding workers' conpensation for their enployees. It has
becone conmon busi ness practice to subcontract all work to avoid
wor ker s’ conpensat i on, soci al security and unenpl oyment
insurance. Wile this bill is not the conplete answer, it is a
start. If you don't get action on this bill "You can Kkiss

legitimate contracts goodbye they can't conpete wth this
| oophole available to unscrupulous Dbusiness owners who
m scl assify their enpl oyees as owner-operators.”
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CHAI R PASKVAN t hanked them for their coments; he closed public
testimony and asked for discussion. He said there is "absolutely
no double dipping." If there is a recovery workers' conpensation
is reinmbursed and it's allocation according to fault.

SENATOR THOVAS stated he didn't renenber the genesis of the
bill, but he did renenber that sone people were killed on a
particular job. He wasn't sure that the subcontractor had
wor kers' conpensation or not. It alnost sounds like if they did,
that would have been the only recovery. He thought sonething
else allowed the owner to be sued because they had been
negligent in performance of their duties in preparing the
wor kpl ace as they had the authority to do. But today, it appears
that sonme subs don't purchase workers' conpensation and the
generals don't require them to do what they are supposed to
which is post the proof of their workers' conpensation or at
| east give them a copy of their binder. So, therefore, in an
attenpt to nmmke sure that people are protected, including the
generals, one of the ways to do it is to inplenent a |law that
allows them to be responsible if they are not going to hold
their subcontractors responsi bl e for havi ng wor ker s’
conpensati on.

3:18: 33 PM

SENATOR THOMAS noved to report SB 303 from committee wth
i ndi vidual recomendations and attached zero fiscal note(s).
There were no objections and it was so ordered.

Finding no further business to cone before the comrttee, he
adj ourned the neeting at 3:20.

SENATE L&C COW TTEE - 26- April 1, 2010



