ALASKA STATE LEGQ SLATURE
SENATE JUDI Cl ARY STANDI NG COWM TTEE
April 7, 2010
8:34 a.m

VEMBERS PRESENT

Senator Hollis French, Chair

Senator Bill Welechowski, Vice Chair
Senator Lesil MQiire

Senat or John Coghi |

MEMBERS ABSENT
Senat or Denni s Egan
COW TTEE CALENDAR

SENATE BI LL NO 303

"An Act relating to a subcontractor's, contractor's, and project
owner's liability for workers' conpensation, to sole proprietors
and partnerships w thout enployees, and to managers or nmanagi ng
nmenbers of limted liability conpanies, and excluding certain
persons from liability for securing the paynent of workers

conpensation benefits to enployees; and providing for an
effective date.”

- MOVED CSSB 303(JUD) OUT OF COWM TTEE

SENATE BI LL NO 222

"An Act relating to the crines of harassnent, possession of
child pornography, and distribution of indecent material to a
mnor; relating to suspending inposition of sentence and
conditions of probation or parole for certain sex offenses;
relating to aggravating factors in sentencing; relating to
registration as a sex offender or child kidnapper; anending Rule
16, Alaska Rules of Cimnal Procedure; and providing for an
effective date.”

- MOVED CSSB 222(JUD) QUT OF COW TTEE
SENATE BI LL NO 249
"An Act relating to official action by electronic transm ssion

to records, and to public records.™

- HEARD AND HELD 4/5/10 neeting
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COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO. 386( FI N)

"An Act establishing a wuniform format and procedure for
citations for certain violations of state law, relating to the
form issuance, and disposition of citations for certain
violations; relating to «certain crines and penalties for
nonconpliance wth citations; and providing for an effective
date."

- HEARD AND HELD
SENATE BI LL NO 292
"An Act relating to the registration and operation of
pawnbrokers and to the exenption for pawnbrokers under the
Al aska Smal| Loans Act; and providing for an effective date."

- MOVED SB 292(JUD) OUT OF COWM TTEE 4/5/ 10 neeting
PREVI QUS COW TTEE ACTI ON

BILL: SB 303
SHORT TI TLE: WORKERS' COMPENSATI ON AND CONTRACTORS
SPONSOR(s): LABOR & COMMVERCE

03/ 08/ 10 (S) READ THE FI RST TI ME - REFERRALS
03/ 08/ 10 (S) L&C, JUD

03/ 25/ 10 (S) L&C AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 25/ 10 (S) Heard & Held

03/ 25/ 10 (S) M NUTE( L&C)

04/ 01/ 10 (S) L&C AT 1:30 PM BELTZ 105 (TSBI dg)
04/ 01/ 10 (S Moved SB 303 Qut of Conmittee
04/ 01/ 10 (S) M NUTE( L&C)

04/ 02/ 10 (S) L&C RPT 3DP 1INR

04/ 02/ 10 (S) DP: PASKVAN, DAVI S, THOMVAS

04/ 02/ 10 (S) NR: MEYER

04/ 05/ 10 (S) JUD AT 11: 00 AM BUTROVI CH 205

04/ 05/ 10 (S) Cl TATI ONS

04/ 07/ 10 (S) JUD AT 8: 30 AM BUTROVI CH 205

BILL: SB 222
SHORT TI TLE: SEX OFFENSES; OFFENDER REG S.; SENTENCI NG
SPONSOR(s): RULES BY REQUEST OF THE GOVERNOR

01/ 19/ 10 (S) READ THE FI RST TIME - REFERRALS
01/ 19/ 10 (S) JUD, FIN

01/ 25/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
01/ 25/ 10 (S) Heard & Hel d

01/ 25/ 10 (S) M NUTE( JUD)
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02/ 15/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

02/ 15/ 10 (S) Heard & Hel d

02/ 15/ 10 (S) M NUTE( JUD)

04/ 05/ 10 (S) JUD AT 11:00 AM BUTROVI CH 205

04/ 05/ 10 (S) WORKERS' COMPENSATI ON AND CONTRACTORS
04/ 07/ 10 (S) JUD AT 8:30 AM BUTROVI CH 205

BILL: SB 249
SHORT TITLE: PUBLI C RECORDS/ ELECTRONI C TRANSM SSI ONS
SPONSOR(s): ELLIS

02/ 01/ 10 (S) READ THE FIRST TIME - REFERRALS

02/ 01/ 10 (S) STA, JUD

03/ 23/ 10 (S) STA RPT  5DP

03/ 23/ 10 (S) DP:  MENARD, FRENCH, MEYER  PASKVAN,
KOOKESH

03/ 23/ 10 (S) STA AT 9: 00 AM BELTZ 105 ( TSBI dg)

03/ 23/ 10 (S) Moved SB 249 Qut of Committee

03/ 23/ 10 (S) M NUTE( STA)

03/ 31/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

03/ 31/ 10 (S) Heard & Hel d

03/ 31/ 10 (S) M NUTE( JUD)

04/ 02/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

04/ 02/ 10 (S) Heard & Hel d

04/ 02/ 10 (S) M NUTE( JUD)

BILL: HB 386

SHORT TITLE: Cl TATI ONS
SPONSOR(s): HAWKER

02/ 23/ 10
02/ 23/ 10
03/ 17/ 10
03/17/10
03/17/ 10
03/19/10
03/19/10
03/19/10

03/ 29/ 10
03/ 29/ 10
03/ 29/ 10
03/ 30/ 10
03/ 30/ 10

03/ 30/ 10
03/ 31/ 10
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READ THE FI RST Tl ME - REFERRALS

JUD, FIN

JUD AT 1: 00 PM CAPI TOL 120

Moved CSHB 386(JUD) Qut of Committee

M NUTE( JUD)

JUD RPT CS(JUD) 1DP 6NR

DP: GRUENBERG

NR: LYNN, HERRON, DAHLSTROM HOLMES,
GATTO, RAMRAS

FIN AT 1: 30 PM HOUSE FI NANCE 519

Moved CSHB 386(FIN) Qut of Conmittee

M NUTE( FI N)

FIN RPT CS(FIN) 9DP 1NR

DP: FAI RCLOUGH, N. FOSTER, THOMAS, GARA,
DOOGAN, JOULE, KELLY, STOLTZE, HAVWKER
NR:  SALMON
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03/ 31/ 10 (H VERSI ON:  CSHB 386( FI N)

04/ 01/ 10 (S) READ THE FI RST TI ME - REFERRALS
04/ 01/ 10 (S) JuD

04/ 05/ 10 (S) JUD AT 11: 00 AM BUTROVI CH 205
04/ 05/ 10 (S Bills Previously Heard/ Schedul ed
04/ 07/ 10 (S) JUD AT 8: 30 AM BUTROVI CH 205

BILL: SB 292
SHORT TI TLE: PAVWNBROKERS

SPONSOR(s): SENATOR(s) HUGE NS

02/ 24/ 10 (S) READ THE FIRST TIME - REFERRALS
02/ 24/ 10 (S) L&C, JUD

03/ 18/ 10 (S) L&C AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 18/ 10 (S) Moved CSSB 292(L&C) Qut of Committee
03/ 18/ 10 (S) M NUTE( L&C)

03/ 22/ 10 (S) L&C RPT CS 3DP NEW TI TLE
03/ 22/ 10 (S) DP: PASKVAN, DAVI'S, BUNDE

03/ 22/ 10 (S) FI N REFERRAL ADDED AFTER JUD

03/ 29/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
03/ 29/ 10 (S) Heard & Hel d

03/ 29/ 10 (S) M NUTE( JUD)

04/ 02/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
04/ 02/ 10 (S) Heard & Hel d

04/ 02/ 10 (S) M NUTE( JUD)

04/ 06/ 10 (S) JUD RPT CS 2DP INR  NEWTITLE
04/ 06/ 10 (S) DP: FRENCH, W ELECHOWSKI

04/ 06/ 10 (S) NR. COGHI LL

04/ 07/ 10 (S) JUD AT 8:30 AM BUTROVI CH 205

W TNESS REG STER

SENATOR JOE PASKVAN
Al aska State Legislature
Juneau, AK
POSI TI ON STATEMENT:  Sponsor of SB 303.
REPRESENTATI VE M KE HAVWKER
Al aska State Legislature
Juneau, AK
POSI TI ON STATEMENT:  Sponsor of HB 386.
JULI E LUCKY, staff

to Representative Hawker
Al aska State Legislature
Juneau, AK
POSI TI ON STATEMENT:  Expl ai ned provisions in HB 386.
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KAT PETERSON, Li eutenant

Di vision of Alaska State Troopers

Department of Public Safety

POSI TI ON STATEMENT: Provided information related to HB 386.

DAVI D MR. BROVWER, Assistant Attorney General

Crimnal Division

Departnent of Law

PCOSI TI ON STATEMENT: Provi ded supporting information related to
HB 386 as a drafting attorney.

SUSAN MCLEAN, Director

Crimnal Division

Departnent of Law

Anchor age, AK

PCSI TI ON STATEMENT: Provided information related to SB 222.

DEREK DEGRAAF, Ser geant

Al aska State Troopers

Department of Public Safety

POSI TI ON STATEMENT: Testified in support of SB 222 as currently
anended.

ACTI ON NARRATI VE

8:34: 35 AM
CHAIR HOLLIS FRENCH reconvened the 4/5/10 Senate Judiciary
Standing Conmittee neeting at 8:34 a.m on 4/7/10. Present at
the call to order were Senators Coghill, Welechowski, MQ@ire
and French.

SB 303- WORKERS' COVPENSATI ON_ AND CONTRACTORS

8:35: 01 AM

CHAI R FRENCH announced the consideration of SB 303 and noted
that there was a conmttee substitute (CS) for the commttee to
consider. Public testinmony was taken and closed at the previous
heari ng.

Senator McGuire joined the commttee.
SENATOR W ELECHOWSKI noved to adopt the work draft CS for SB

303, |abeled 26-LS1089\S, as the working docunent. There being
no objection, version S was before the commttee.
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SENATOR JCE PASKVAN recapped that SB 303 is designed to restore
the structure of the workers' conpensation statutes to the
policy that was intended at statehood, which is that "if you
break it you pay for it." That policy worked well until 2004
when it was changed to give imunity to project owners, genera
contractors, or others who, even wth crimnal negligence,
injured or killed an enployee of the subcontractor. "I would
submt that that's bad public policy," he stated.

SENATOR PASKVAN related that Sections 1, 2, and 4 contain
changes that would re-inplenment the previous, nore protective
| aw. Section 3 adds new subsections [AS 23.30.045(g) and (h)].
Subsection (g) says that a subcontractor who is hired as an
i ndependent contractor by the <contractor and who has no
enpl oyees during the term of the contract is liable for and
shall secure the paynent of conpensation under the workers

conpensation statute and shall produce a certificate of workers

conpensati on insurance coverage for the project. Subsection (h)
says that if a subcontractor fails to do that and it results in
a premumthat is billed to the contractor. The subcontractor is
liable for that addi ti onal premum plus any associated
penal ties. This s good social policy in the workers'
conpensati on context, he said.

8: 37: 58 AM

SENATOR W ELECHOABKI rnoved to report CS for SB 303, version S,
from commttee wth individual recomendations and attached
fiscal note(s).

SENATOR COGHI LL objected to make an observation. He said he's
begi nning to understand the need for this bill, but he wants to
talk to the sponsor about the requirenent for an individual
subcontractor to buy the insurance because it looks like it's an
econom c |l evelizer rather than a conpensation problem

He related that what appealed initially was the fairness
standard and the idea that if you break it you should fix it
Hi s understanding is that now the owner of a project is subject
to the workers' conpensation laws, which is not sufficient in
sone circunstances. This bill makes the owner |iable, but it
| eaves the main contractor wunder workers' conpensation and
w thout having to bear the same responsibility as the owner so
the fairness standard only goes part way, he said. "I don't
understand why we're not going the whole way, but | don't know
enough about the system to put an anmendnent in to say we should
do that because then the whole reason for workers' conp kind of
starts dissipating," he said.
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8:40: 08 AM

He said the testinmony from Tesoro indicated that they would
beconme significantly liable while sone contractors who they work
with wouldn't bear that sanme liability so it's not clear that
this wll reach the fairness that the sponsor sought
Nevertheless, I'm wlling to continue the dialog so 1'l

t herefore renove ny objection, he concl uded.

CHAI R FRENCH announced that wthout objection, CSSB 303(JUD)
noved fromthe Senate Judiciary Standing Commttee.

HB 386- Cl TATI ONS

8:41: 08 AM
CHAIR FRENCH announced the consideration of HB 386. [CSHB
386(FIN) was before the conmttee.]

REPRESENTATI VEE M KE HAWER, sponsor of HB 386, said he
introduced the bill at the request of the Departnment of Public
Safety (DPS). It enpowers DPS to prescribe a uniform format for
citations as well as a standardi zed process for people to dea
with the citations they have received. DPS believes that this

woul d reduce costs and i ncrease operati ng ef ficiency,
particularly as the wuse of electronic technology increases.
Al though the bill addresses a lot of different sections of

statute, many of the changes are conform ng.

8:43:17 AM

JULI E LUCKY, staff to Representative M ke Hawker, said she would
go through the prepared overview that is in the packets, which
addresses 10 of the 65 sections in the bill. Section 21 sets out
the requirenents for the standard citation format. It requires
the comm ssioner of DPS to prescribe a standard fornmat and to
adopt regulations to do so. It also sets out, in a new section
of law, certain things that need to happen with citations.

Section 22 has technical changes to put the |anguage in active
voice and on page 6, line 7, the phrase "has reasonable and
probabl e cause to believe" has been replaced with the words
"reasonably believes." This new | anguage mrrors other places in
statute where sonebody has to make a judgnent, but it's not a
probabl e cause where there is an actual violation.

CHAI R FRENCH opined that it's a good change. Joining "reasonable

cause" and "probable cause” in the sane sentence is confusing
because they are tw different standards. He asked if they
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|l earned in other conmittees that "reasonable belief" is probably
an appropriate field-screening standard for an officer.

M5. LUCKY answered yes, and it seened like a reasonabl e change.

Section 23 renoves a provision from AS 12.25.190 that says a
person can request a hearing that is earlier than five days
after a citation was issued. She related her understanding that
if sonmeone did need an earlier hearing, there is still a nethod
to request that. This section also deletes |anguage that refers
to deadlines, which is no |onger needed because of the approva
of standard deadlines, she said.

Section 24 is included in the bill because of the Voting Safety
Act. It looks very simlar to Section 23, but it has an
effective date. If the Voting Safety Act sunsets, this wll
becone | aw, she said.

8:47.:57 AM

Section 25 anends AS 12.25.195(a). It adds the «clarifying
| anguage, "does not contest the citation" and inserts a 30-day
deadline for paying the fine for a schedul ed of f ense.

Section 26 addresses the form for citations. She pointed out
that there is a requirement that the citation be in witing.
Most of the other changes in this section are technical in
nature. Section 27 amends AS 12.25.210(a) and tal ks about record
keeping requirenents for peace officers. It says that if the
i ssuing agency fails to file the citation in a tinmely fashion
that is not a basis for dism ssal of the citation.

Sections 28 and 29 nmke technical changes to include other
agenci es, not just peace officers in these statutes.

8:51: 00 AM

Sections 30 and 31 are the penalty sections that outline what
happens to soneone who doesn't pay their bail or follow the
requirenents outlined by the citation. She noted that concern
had been expressed that this m ght make sone of these offenses a
hi gher m sdeneanor crine, but that is not the case. "Departnent
of Law assures nme that we are not making a m sdenmeanor where
there wasn't one before,” she said. Section 30 anends AS
12.25.230(a) and specifically says that a person who fails to
appear to answer their «citation is gquilty of a class A
m sdenmeanor. Section 31 repeals and reenacts AS 12.25.230(b) and
specifically says that a person who fails to appear to pay their
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fine or to appear in response to their citation for a schedul ed
offense is guilty of a class B m sdeneanor.

MS. LUCKY said the aforenenti oned sections contain the "neat" of
the bill. "The majority of the bill is just conformng to those
changes and deadlines.™

CHAIR FRENCH summarized that Sections 30 and 31 provide
penalties for soneone who essentially does not deal with the
citation they were issued.

M5. LUCKY agreed.

CHAIR FRENCH asked her to give exanples of scheduled and
unschedul ed of f enses.

M5. LUCKY expl ained that a scheduled offense is an offense for
which there is a scheduled fine. For exanple, if you park in the
wong place the fine is X dollars. An unschedul ed offense is an
of fense that does not have a schedul e of fines.

CHAI R FRENCH asked if speeding is an unschedul ed of f ense.
M5. LUCKY deferred to the Departnment of Public Safety.

8:54: 01 AM

KAT PETERSON, Lieutenant, D vision of Alaska State Troopers,
Departnent of Public Safety (DPS), infornmed the commttee that
speeding is a scheduled offense; a bale anmount can be provided
on the citation itself. Unscheduled offenses are those that
require a mandatory court appearance to find out the bail. These
include mnor consuming, mnor operating a vehicle after
consum ng al cohol, and tanpering with official traffic contro
devi ces.

CHAI R FRENCH asked about possession of nmarijuana.

LI EUTENANT PETERSON replied that is a crimnal offence. The
unschedul ed of fenses she nentioned are mandatory infractions and

there aren't a lot of those still on the books that don't have
bail on the schedule until you get into the crimnal offenses
like driving while your license is suspended. She added that

speeding over 20 mles per hour in a school zone is a nandatory
infraction that requires a court appearance.

CHAI R FRENCH recapped that if a person doesn't show up to pay a
fine for a scheduled offense, they are guilty of a class B
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m sdeneanor. Those offenses would include speeding or driving
with a headlight or taillight out. But if a person doesn't show
up for a mnor consumng, mnor operating a vehicle after
consuni ng al cohol, or tanpering with an official traffic contro

device, the person is guilty of a class A m sdeneanor.

LI EUTENANT PETERSON agr eed.

8:56: 44 AM

SENATOR COGHILL recalled a deliberate policy call that was nade
in the House that gave fire departnments the ability to issue a
citation for CO, enmissions, but no penalty was attached. Noting
that the Fairbanks Northstar Borough is currently debating
whet her or not particulates from a furnace should be an offense
and if it should have a class A msdeneanor attached, he
guestioned how the broadened authority wunder this bill would
reach into the police or sone l|local area and affect a |ocal
or di nance.

M5. LUCKY said the bill does <contain the |anguage, "or
specifically provided by |aw' but she is unsure whether or not
that would include an ordinance. She offered to check wth
| egislative legal to find out.

SENATOR COGHI LL said he wouldn't hold the bill up but he knows
that various communities are for a variety of reasons going to
make these policy calls to issue citations. Wiat they're really
saying is they want to be able to apply pressure to change
certain behaviors, but they don't want to assess a fine.

MS. LUCKY said she doesn't believe it would be an issue because
a fine of zero is all owed, but she woul d doubl e check.

9: 00: 04 AM

CHAI R FRENCH asked Lieutenant Peterson what the maxi num penalty
is for a mnor in possession or consum ng alcohol for the first
or second of fense.

LI EUTENANT PETERSON explained that it's an infraction for the
first and second offense. The naximum penalty is a $300 fine
but nost people receive a $100 fine.

CHAI R FRENCH asked if there is any mandatory conmunity service.

LI EUTENANT PETERSON replied she hasn't seen that.
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CHAI R FRENCH said he bought this up because he's puzzling over
whether or not this ratchets up the penalty too much. If this
were to becone |aw, soneone who is under age 21 and mi sses their
court hearing would face a year in jail instead of owing a $300
fine. That's the sane penalty that's applied to sonmebody who is
charge with donmestic violence or DW and msses their court
heari ng. People need to deal with their citations, but generally
failure to appear is penalized at the sane |evel as the charge,
he said. If the charge is a m sdeneanor and you mss court it's
a m sdeneanor and if the charge is a felony and you mss court
it's a felony. Under this bill, people who mss court on a
speeding ticket would face jail tine.

LI EUTENANT PETERSON said nost m sdenmeanor charges result in a
fine rather than jail tine. She also pointed out that nost of
the behaviors that are on a scheduled fine are processed through
the permanent fund dividend (PFD) and they aren't changed to a
class A or class B m sdeneanor.

CHAI R FRENCH asked if she's saying that if you mss court you'l
be found guilty and assessed a fine that will be garnished from
your PFD, but you probably won't get charged with failure to
appear .

LI EUTENANT PETERSON replied that's what's currently happeni ng.

9:03: 04 AM

SENATOR W ELECHOAWBKI asked if there had been and discussion
about renoving the |anguage "has reasonable and probable cause
to believe" frompage 6, lines 7-8.

CHAIR FRENCH explained that it elimnates the confusion of
joining the standard of reasonable cause and the standard of
probable cause in the sane sentence. The phrase "reasonable
beliefs" replaces that |anguage and the Departnment of Law may
want to tal k about why that is significant, he said.

DAVID BROVNER, Assistant Attorney GCeneral, Crimnal Division,
Department of Law, addressing the questions about changing AS
12.25.230(a) to a class A nmisdeneanor and AS 12.25.230(b) to a

class B m sdeneanor, clarified that there are several
m sdeneanors that are specific and AS 12.25.230 was a specific
m sdeneanor. You <could get wup to a year in jail under

subsections (a) and (b) and a fine of $1000. That wasn't an A
m sdeneanor because an A m sdeneanor has a higher fine, he said.

CHAIR FRENCH said it's called a special class m sdeneanor.
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MR. BROWER agreed. He explained that failure to appear is an
uncl assified m sdeneanor because it doesn't have a particular
fine. It's neither an A m sdeneanor nor a B m sdenmeanor so the
proposed change in .230 to an A m sdeneanor in subsection (a)
and a B msdeneanor in subsection (b) actually lowers the
penalty. Current |aw says that soneone who has a bailable
offense can pay their fine, but if and they don't appear the
citation is converted into a summobns. That's inpossible, he
sai d, because a sumons has to indicate the crine for which the
person is summoned for and a citation wouldn't have that because
failing to appear is a different crine. But a person wouldn't
automatically get charged with failure to appear, because that
has to cone fromthe prosecutor

Addressing the question about reasonable cause and probable
cause, he explained that in the law there are terns of art |ike
“probabl e cause" and "reasonabl e suspicion" and sonetinmes they
get mxed up in statute and have to be changed. He provided an
exanple. In this statute, where there's reasonable cause and
probabl e cause, it's giving the police the discretion to arrest
soneone, but the primary goal isn't to nake an arrest unless the
of ficer reasonably believes that the person is a danger or has
probabl e cause to believe the person is a danger. He continued
to say:

If you have probable cause to believe a crine was
commtted, you can |look at certain elenents and see if
those elenents are present. If you have probabl e cause

to believe soneone is a danger, | think it turns on a
reasonable belief because there is no crine wth
danger and what would probable cause be. | think it
was too confusing, but | don't think that the change

wi |l have any practical effect.

SENATOR W ELECHOWNSKI said he thought he heard him say that
reasonabl e cause is a | ower standard than probabl e cause.

MR. BROWAER replied reasonable cause isn't really a standard, but
reasonably believes would be a standard.

CHAI R FRENCH said reasonable suspicion is the field context for
a pat and fri sk.

MR. BROWNER said reasonable suspicion and probable cause are

terms that are used for police and courts to determ ne whether
an officer had a reasonable suspicion to believe that sone type
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of crinme was happening. Probable cause requires that the
el enents of the crinme are actually net by certain facts that the
officer knows. In this case, the officer has probable cause to
cite the person for the violation and can nake an arrest if the
person refuses to take the citation or refuses to identify him
or herself. The officer can also nmake an arrest if he or she
makes the determ nation that the person is a danger.

SENATOR W ELECHOWSKI said it seens that this nakes it easier for
officers to arrest soneone.

MR. BROAER replied that's not the case because the officer
already has the authority to arrest soneone in that situation
because they have probabl e cause.

SENATOR W ELECHOWBKI reread the | anguage and agreed that in this
situation it's purely the officer's discretion to either issue
the citation or take the person to the court.

MR. BROVWER said that's right and the |anguage in the section
that had reasonable cause and probable cause was essentially
taking that discretion away and requiring the officer to arrest
sonmeone.

9:09: 58 AM
CHAI R FRENCH asked Ms. Lucky where the bill goes after it |eaves
this commttee.

M5. LUCKY said this is the last conmttee of referral. She
informed the commttee that this phrase doesn't appear anywhere
else in statute, but AS 47.12.245 However, there is another
section of statute 47.12.245 regarding delinquent mnors talks
about when a peace officer should and should not nmake an arrest.
In that statute, a peace officer can nmake an arrest anytine he
or she reasonably believes the mnor is a fugitive from justice
or has probable cause to believe the mnor has violated a
condition of the mnor's release or probation. This illustrates
the point DOL is talking about where you have probable cause
that a violation has occurred; where you have elenents of a
crinme or a reasonable belief and the peace officer has to nake a
determ nation about the state of affairs or state of mnd of the
person they are citing.

CHAIR FRENCH announced he would hold HB 386 for further
consi der ati on.

SB 222- SEX OFFENSES; OFFENDER REG S.; SENTENCI NG
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9:11: 40 AM
CHAI R FRENCH announced t he consi derati on of SB 222.

At ease from9:11 a.m to 9:13 a.m

SB 222 was heard previously and a commttee substitute (CS),
| abel ed 26-GS2859\E, was adopted during the April 5, 2010
hearing. Chair French noted that he has three anendnents that
are the result of negotiations between his office and the
Depart nment of Law.

9:13: 54 AM
CHAIR FRENCH noved Anmendnent 1, |abeled 26-GS2859\E.1, and
obj ected to provide an expl anati on.

AMVENDMVENT 1

OFFERED | N THE SENATE BY SENATOR FRENCH
CSSB 222(JuUD), Draft Version "E"

Page 8, line 11:

Del ete "associated with the account;"

I nsert "and physical |ocation associated with the
account; and"

Page 8, lines 12 - 13:
Delete all material.

Renunber the foll ow ng paragraphs accordingly.

Page 8, line 15:
Delete ";"
| nsert

Page 8, lines 16 - 19:
Delete all material.

CHAIR FRENCH explained that the anendnent deals with the new
provi sion that gives subpoena power to the attorney general in
cases involving the use of an Internet service account in the
exploitation of <children. Previous testinony indicated that
these adm nistrative subpoenas mght be challenged because of
the type of personal information they would collect. He read the
section with the anendnent included and asked Ms. MLean if it
conports with her understanding of the anendnent.
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SUSAN MCLEAN, Director, Crimnal D vision, Departnment of Law
(DAL), said yes.

CHAIR FRENCH asked if the Departnment of Law supports the
amendnent .

M5. MCLEAN answer ed yes.
CHAI R FRENCH renoved his objection to Arendnent 1.

SENATOR MCGUI RE asked Ms. MLean to provide the thought for
deleting a requirenent to disclose "local and |ong distance
t el ephone connection records, including records of session tines
and durations for the account."

M5. MCLEAN explained that DO. asked the Ofice of Special
Prosecutions and Appeals for an opinion on where within the
real m of personal privacy DOL could go w thout running afoul of
the statute or the Alaska Constitution. Their opinion was that
| ocal and | ong distance tel ephone records, including records of
sessions and tinmes and durations for the account, would include
unrel ated personal telephone calls and that would present
difficulties if someone chall enged on that ground. It was overly
br oad.

9:18: 03 AM

SENATOR MCGUI RE said she appreciates the prosecution's opinion
about what they can support, but she'd also like to hear from
the investigative unit to know if it mght be a mssing |ink not
to be able to associate the length of tinme soneone is on the
Internet with a particular connection.

CHAI R FRENCH rem nded the commttee that this is just the first
step. This relates to the adm nistrative subpoena that lets the
officer identify the suspect. A search warrant would have to be
obtained subsequent to that. He asked Sergeant DeGaaf to
provi de his perspective.

DEREK DEGRAAF, Sergeant, Al aska State Troopers, Departnent of
Public Safety, said not having the record of the phone nunbers
associated with the account won't affect their ability to do
their job. The primary information that they want is the nane
and physical address that the |P address cones back to.
otaining a phone nunber or information about bank accounts is
secondary.
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SERGEANT DEGRAAF expl ai ned that having those other records would
help determine who else may or may not be using the conputer.
this would be hel pful because they have to be able to put a
person behind the keyboard. Those secondary records can help
provide clarification, but if renoving those itens helps bring
everybody to the sane page we'd go along with that and support
the bill with those itens renoved, he said.

9:21:29 AM

SENATOR W ELECHOWSBKI pointed out that this section only applies
to the subpoena power of the attorney general and many people
would be rightly concerned about giving the attorney general
vast power to go ahead without any judicial review An attorney
general is free to ask a court to issue a warrant for this
information, but to give the attorney general unfettered
subpoena power to get this information is what this amendnent is
directed at. | support the anmendnent, he concl uded.

CHAIR FRENCH said it's a balance because the attorney genera
has to have a reasonable cause to believe that the Internet
service account has been used in the exploitation or attenpted
exploitation of children. This is a good place to start and see
what kind of challenges we get. W'Il stand those chall enges,
we'll win themand go fromthere, he said.

Finding no further objection, he announced that Anendnent 1 is
adopt ed.

9:22:59 AM
SENATOR FRENCH noved to adopt Amendnent 2, | abel ed 26-
GS2859\E. 2, and objected for discussion purposes.

AMENDMVENT 2

OFFERED I N THE SENATE BY SENATOR FRENCH
CSSB 222(JuUD), Draft Version "E"

Page 6, followi ng |ine 30:

Insert a new bill section to read:
"* Sec. 16. AS 12.62.130 is anended to read:
Sec. 12. 62. 130. Reporting of uni form crinme

information. A crimnal justice agency shall subnmt to
the departnment, at the tine, in the manner, and in the
form specified by the departnment, data regarding
crimes commtted within that agency's jurisdiction. At
a mnnmm the departnent shall require a crimnal
justice agency to report each felony sex offense
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comm tted in the agency's jurisdiction. The
departnment may wthhold grant funding to a crimnal
justice agency that fails to report data as required
by this section. The departnment shall conpile, and
provide to the governor and the attorney general, an
annual report concerning the nunber and nature of
crimnal offenses conmtted, the disposition of the
of fenses, and any other data the comm ssioner finds
appropriate relating to the nethod, frequency, cause

and prevention of crinme. In this section, "sex
of fense" has the neaning given in AS 12.63.100."

Renunber the followi ng bill sections accordingly.

Page 9, lines 6 - 11:
Delete all material.

Renunber the followi ng bill sections accordingly.

Page 9, line 31:
Del ete "Sections 17 and 19"
| nsert "Sections 18 and 19"

CHAIR FRENCH said this provision canme about as a result of the
hearing last summer regarding reporting by snmaller police
departments across the state of felony sex offenses comritted in
their jurisdiction. Colonel Holloway reported that DPS wasn't
getting nuch data and therefore didn't know the actual |evel of
sex offense activity in these smaller areas. This provision
corrects that. He noted that his aide passed him a note that
said that this is a rewite by the Departnment of Public Safety
of that earlier provision.

M5. MCLEAN said this rewite noves the proposed mechanism for
insuring conpliance from Title 44 to Title 12. The reason for
this is that AS 12.62.130 applies to what kind of crimnal
justice information DPS is required to collect and it mandates
that the |ocal agencies conply with the departnent's request.
This also puts the onus on | ocal agencies to conply when they're
asked and it requires the sex offense |anguage to be mandatory.
If the local agencies don't conply, they may |ose grant funding
that they get through DPS.

CHAIR FRENCH renmpved his objection to Amendnent 2. Finding no
further objection, he announced that Amendnent 1 is adopt ed.

9:25: 02 AM
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SENATOR FRENCH noved to adopt Anmendnent 3, | abel ed 26-
GS2859\E. 3, and objected for discussion purposes.
AVENDVENT 3
OFFERED | N THE SENATE SENATOR FRENCH

CSSB 222(JUD), Draft Version "E'

Page 1, line 2, follow ng "pornography, ":

Insert "failure to register as a sex offender,"”

Page 2, following line 11:

Insert a new bill section to read:
"* Sec. 3. AS 11.56.840 is repealed and
to read:

Sec. 11.56.840. Failure to register

reenact ed

as a sex

of fender or child kidnapper in the second degree.
(a) A person conmits the crine of failure to
register as a sex offender or child kidnapper in

the second degree if the person

(1) is required to register under

AS 12.63. 010;

(2) knows that the person is

to regi ster under AS 12.63.010; and

required

(3) wth crimnal negligence fails to

(A) register;

(B) file witten notice of
(1) change of residence;

(i) change of mai | i ng
addr ess;

(rit) establishment of an
el ectronic or messaging address or any
change to an electronic or nmessaging
address; or

(1v) establishment of an

Internet comunication identifier or
any change to an Internet conmunication

identifier;
(O file the annual or
witten verification; or

quarterly

(D) supply accurate and conplete
information required to be submtted under

t hi s paragraph.

(b) In a prosecution for failure to
register as a sex offender in the second degree
under (a) of this section, it is an affirmative

def ense t hat
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(1) unf or eseeabl e ci rcunst ances,
outside the control of the person, prevented the
person from registering under (a)(3)(A) of this
section or filing or supplying the witten

noti ces, verification, and other information
required under (a)(3)(B) - (D) of this section
and

(2) t he person cont act ed t he

Department of Public Safety orally and in witing
i medi ately upon being able to perform the
requi renents described in this section.

(c) Failure to register as a sex offender
or child kidnapper in the second degree is a
cl ass A m sdeneanor."

Renunber the follow ng bill sections accordingly.

Page 9, line 29:
Delete "Sections 1 - 16"
| nsert "Sections 1 - 17"

Page 9, line 31:
Del ete "Sections 17 and 19"
| nsert "Sections 18 and 20"

CHAIR FRENCH said this anmendnent relates to what Ms. MLean has
repeatedly described as "the former Section 3." The CS renoved
that section and this anendnent puts it back in the bill. It
pertains to the nental state that the Departnment of Law has to
prove in order to convict a person of failure to register as a
sex offender. He related that after M. MLean testified
yesterday, he read the Mffitt case and concurs with her view
that renoving that section would |eave the state in a nearly
i npossi bl e position when trying to prove failure to appear under
the Moffitt decision.

He said he continues to believe that there has to be sone nental
elenment, but this puts it as low as possible at crimnal
negligence. This leaves DOL in the best position while still
mai ntaining sonme nental elenment regarding what they have to
prove about what's in the mnd of the offender. He noted that
the same standard would be used in the failure to appear
provi sion of the bail bill.

M5. MCLEAN said DOL asked for this because it's very helpful to

have the Legislature specify nental states. She then clarified
that although she talked about the Mffitt case during the
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previ ous hearing, the nost recent decision is Solonbn v. State.
That case was decided March 26 and it clearly said that the
mental state of negligence survives constitutional chall enges.

SENATOR W ELECHOWBKI asked what the current standard is because
he thought it was a strict liability standard.

M5. MCLEAN said this was a conpronise. She pointed out that DOL
has always felt that they could defend a strict liability
standard with regard to failure to register as a sex offender
and has always recognized that the nental state that they had to
prove is that the person knew that they were required to
register as a sex offender. This nmeans showing some sort of
docunentation that proves that the person had notice of their
duty to register, and having that notice they didn't do so. They
felt that was sufficient and there has never been a challenge to
sex offender registration on those grounds, she said. But given
the Mffitt decision, they're trying to have foresight about
possi ble challenges and they're saying that it exists because
there is no specified nental state in either of those [failure
to appear] statutes.

9:28: 05 AM

CHAIR FRENCH clarified that Mffitt pertains to failure to
appear in court, but failure to appear and failure to register
are simlar ideas.

SENATOR W ELECHOWBKI asked for a brief explanation of the
standard that the Mffitt court held.

M5. MCLEAN said it's an interesting intellectual pursuit because
the Alaska statutes say that if a statute doesn't specify a
mental state, the general rule is that the nental state is
knowi ng as to circunstances and reckless as to conduct. Up unti
the Moffitt decision, DOL's understanding of failure to appear
was that the state had to prove that the person knew that they
had to appear and the state would do that by paperwork the
person signed or recordings of the judge telling the person they
had to appear. DOL believed that they satisfied the reckless
nmental state by showing that the person was aware of the court
date and disregarded it. The M ffitt decision was a surprise
because it said the state had to disprove the excuses a person
m ght have for not appearing and that's not possible.

CHAI R FRENCH sunmari zed that the Mffitt decision basically said
that the state had to prove that at sone date after the
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def endant wal ked out of court he or she forned a decision not to
go to court. "That just struck me as being inpossible," he said.

SENATOR W ELECHOWBKI questioned what would be wong with the
strict liability standard and if it would violate Mdffitt to say
that a person who is court ordered to register as a sex offender
and does not do so is qguilty of failing to register, regardless
of any reason or excuse.

CHAIR FRENCH said DOL |ikes that, but he was unconfortable wth
it because it leaves a little room - at crimnal negligence or
below - for a series of horrific incidents that would |eave a
person unable to register.

9:30: 40 AM
SENATOR W ELECHOWSKI asked for the technical definition of
crim nal negligence.

M5. MCLEAN provided the foll ow ng:

The technical definition of crimnal negligence is the
person was unaware of a fact of which the person would
have been aware and that the failure to be aware of it
was a gross deviation from the standard of conduct
that a reasonable person would observe in the
situation. And, if the reason you're not aware is
because you were intoxicated, you' re aware.

SENATOR W ELECHOWSKI posed a hypothetical situation where a
person noved to a new conmunity and forgot to register. Noting
that they're guilty under current law of strict liability, he
asked if that's crimnal negligence.

M5. MCLEAN said no, that's strict liability. She reiterated that
strict liability is what DO.L has been proving and that hasn't
been challenged, but after the Mffitt decision they becane
concerned and wanted to codify what they believe the law is and
that's strict liability. This anmendnment was a conprom se, she
sai d.

SENATOR W ELECHOWBKI asked if it would be crimnal negligence if
a person were to nove to another community and forget to
regi ster.

VS. MCLEAN replied she believes it's «clearly crimnal
negl i gence, but just forgetting is an excuse under the Mffitt
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standard and it's an excuse the state has to disprove as part of
its case.

SENATOR W ELECHOWBKI expressed di sconfort with the amendnent.

CHAIR FRENCH said he believes that failure to register as a sex
of fender is something that should be punished, but he's a little
unconfortable wth strict liability. That being said, he would
accept the will of the commttee.

9:33: 09 AM

SENATOR COGHI LL asked how strict liability would play out
practically. He observed that Al aska has the highest standard
for many | aws, but there's discretion on application.

CHAI R FRENCH acknowl edged that the Departnent of Law always has
di scretion not to bring a charge, but strict liability basically

| eaves you wth absolutely no excuse whatsoever. It doesn't
matter if you' ve been in a debilitating car accident or your
not her was shot last night, wunder strict liability you're
guilty.

M5. MCLEAN pointed out that Section 3 in the original bill
provided that the excuse was an affirmative defense. That 1is
that the court has to listen to the defense and the jury gets to
decide. Strict liability says that you |ose that defense and the
jury doesn't get to consider it.

She said that in the original bill and before DOL wote in the
negligent nmental state in this amendnent, they said you have to
prove a nental state with regard to failure to register. The
mental state you have to prove is that the person knew they had
to register. W accept that burden; it's the sanme burden as
beyond a reasonable doubt, she said. If the person has an
excuse, their affirmative defense is to present their excuses
and then the burden shifts back to the state to disprove beyond
a reasonable doubt that the excuses are valid. That's how we
would want to do it and Senator French has another idea, she
sai d.

SENATOR W ELECHOWBKI said he needs to read Mffitt a little
nore, but he's not confortable with the anendment at this time.

At ease from9:36 a.m to 9:37 a.m

9:37: 10 AM
CHAI R FRENCH wi t hdr ew Anendnent 3.
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At ease from9:37 a.m to 9:38 a.m

9: 38: 59 AM
CHAI R FRENCH noved to adopt conceptual Anendnent 4.

CONCEPTUAL AMENDVENT 4

OFFERED | N THE SENATE BY SENATOR FRENCH
TO. CSSB 222(JUD), Draft Version "E'

Rei nsert Section 3 of SB 222, Version "A"

Insert a new section that would be parallel to Section
21 as it appears in CSHB 298(JUD), Version "R' that
reads as foll ows:

The uncodified law of the State of Alaska is
anmended by adding a new section to

read:
LEG SLATI VE STATEMENT CONCERNI NG CULPABLE
MENTAL STATE. In AS 11.56.840(a), as

repealed and reenacted by sec. 3 of this
Act, the only cul pable nental state required
to be proven by the prosecution is the
"knowi ng" requirenent in paragraph (2) of
that subsection. No other culpable nental
state needs to be proven for the other
el ements of that offense.

CHAIR FRENCH announced that wthout objection, concept ua
Amendnent 4 was adopt ed.

9:40: 36 AM

SENATOR W ELECHOWSKI noved to report CS for SB 222, version E,
as anended, from commttee w th individual recomendations and
attached fiscal note(s). There being no objection, CSSB 222(JUD)
noved fromthe Senate Judiciary Standing Comrttee.

9:40: 59 AM

There being no further business to conme before the commttee
Chair French adjourned the neeting at 9:40 a. m
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