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PCSI TI ON STATEMENT: *Avail abl e for questions on SB 241.

ACTI ON NARRATI VE
1: 32: 00 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:32 p.m Present at the call to
order were Senators Coghill, Egan and French.

HB 101- EXEMPTI ONS: LI FE | NSURANCE; ANNUI TI ES

CHAI R FRENCH announced the consideration of HB 101. [Version T
Senate commttee substitute (CS) had been adopted on 3/31/2010
and was before the commttee] He found no further questions or
amendnent s.

1:32:20 PM

SENATOR W ELECHOWSKI noved to report CS for HB 101, version T,
from commttee with individual recommendations, attached fisca
not e(s) and acconpanying title change.

1:33: 06 PM
CHAI R FRENCH announced that w thout objection SCS CSHB 101(JUD)
and title change resolution noved from the Senate Judiciary
Comm ttee.

At ease from1:33 PMto 1:34 pm
SB 249- PUBLI C RECORDS/ ELECTRONI C TRANSM SSI ONS

1: 34: 07 PM
CHAI R FRENCH announced the consideration of SB 249. The bill was
heard previously.

MAX HENSLEY, Staff for Senator Johnny Ellis, sponsor of SB 249,
of fered to answer questions.

CHAIR FRENCH reported that he heard SB 249 in a previous
commttee and his questions were answered at that tine.

SENATOR COGHILL referred to the fiscal note analysis that said
there is no current nethod to automatically archive data
transmtted on instant nessages and asked if the sponsor has an
answer for that.
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MR. HENSLEY replied the bill drafter's explanation is that the
| anguage that currently exists would not require the Departnent
of Administration (DOA) to nake records available that are not
currently being stored. But if instant nessages were stored in
the future, DOA would be required to neke those records
avai |l abl e.

SENATOR COGHILL comented that this wll probably force the
adm nistration to have a discussion on whether or not to allow
i nstant nessages i n any deci sion-nmaki ng process.

1:37:34 PM

ALAN BI RNBAUM  Assistant Attorney GCeneral, Information and
Project Support Section, Civil D vision, Departnment of Law
(DAL), reported that DOL supports what SB 249 attenpts to do,
but the bill raises significant policy and |egal issues. DOL
would like to work with the sponsor and the Judiciary Committee
to resolve these issues which fall into four categories, he
sai d.

MR. BI RNBAUM spoke to the 11 page letter he sent to Senator
French on April 2, 2010 detailing these concerns. [A copy is in
the bill file.] The first concern, which relates to Sections 4
and 5 of the bill, is that the bill mght create substanti al
unfunded nonetary burdens for state and nunicipal agencies. The
second concern, which relates to Sections 1, 2, 3, and 7, is
that the definitions in the bill are vague and overly broad. The
third concern, which relates to Section 2, is that the intended
scope is not clear, could substantially inpede state business,
and is not appropriate to include in the Al aska Executive Branch
Ethics Act. The fourth concern, which relates to Section 6, is
that the proposed anmendnment to the Ethics Act is critically
vague.

1: 48: 08 PM
CHAI R FRENCH adroni shed M. Birnbaum for waiting 61 days after
the bill was introduced to subnmt such an extensive, exhaustive

letter pointing out problens. He added that if he were the
sponsor he'd be snoking mad and asking for a face-to-face
conversation with his boss to find out what took so long. "I'm
just astonished that this is comng in front of the commttee
now with 17 days to go in the session,” he concl uded.

SENATOR W ELECHOWSKI noted that the packet did not contain a

fiscal note for the exorbitant expenses that supposedly would be
incurred by this bill.
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MR. BIRNBAUM replied DOL is still analyzing the fiscal affects.

CHAIR FRENCH noted that the Departnent of Administration (DOA)
submtted a zero fiscal note dated March 22.

ANDREA MCLEQOD, representing herself, asked the committee to pass
SB 249 to stop the practice of using private email accounts for
conducting official state business. She said she also supports
including any history of using private enmails to conduct state
busi ness because doing so could correct and clarify anbiguities.
She rel ated her experience in nmaking public records requests and
finding that state business had been conducted on a private
Yahoo account.

1:51:21 PM

M5. MCLEOD opined that when doing research and analyzing the
legislative intent of a statute, it's inportant for the history
to be concise and clear and to ignore the history does an
injustice to the legislative record and Al askans. She encouraged
the commttee to help preserve and protect the public's business
by passing SB 249 from conm tt ee.

1:53:12 PM

CHAI R FRENCH asked M. Birnbaum by Mnday to mnmeke concrete and
witten suggestions that would fix the issues he pointed out so
that the commttee could nove the | egislation forward.

SENATOR COGHI LL said he'd also like to get clear information on
private phone records that are digital in the event that they
becone as egregi ous as sone emils have becone

SENATOR EGAN expressed concern that DOL waited so long to raise
t hese i ssues.

CHAI R FRENCH announced he would hold SB 249 in comittee.

SB 292- PAVWANBRCKERS

CHAI R FRENCH announced the consideration of SB 292. It was heard
previ ously.

1:55: 48 PM

JOSH TEMPEL, Staff to Senator Charlie Huggins, sponsor of SB
292, provided a sectional analysis. Sections 1-4 separate
pawnbr oker regulations from those that apply to second hand
stores and address electronic record keeping. Responding to a
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guesti on, he explained that the Departnent of Commerce,
Community and Econom c Devel opnent (DCCED) would provide
regul atory oversi ght.

Section 5 adds new sections to AS 08.76. Sec. 08.76.100 and Sec.
08.76.110 relate to how pawnbrokers are licensed. Sec. 08.76.130
relates to wthdrawal of a pawnbroker application and Sec.
08.76.140 relates to the duration and renewal of a pawnbroker
license, including a penalty for late renewals. Sec. 08.76.160
maintains the current $500 limt on pawn transactions. Sec.
08.76.170 limts pawnbroker transactions to persons who are over
18 years of age, not wunder the influence of alcohol or a
controlled substance, [and wth valid identification.] Sec.
08.76.180 and Sec. 08.76.190 relate to the record requirenents
for pawnbr oker transacti ons. Sec. 08.76.200 requires a
pawnbroker to provide the seller wth a receipt of the
transaction. Sec. 08.76.210-76.230 relate to interest and fee
restrictions on transactions.

CHAI R FRENCH asked if this would limt the anmpbunt of interest a
pawnbr oker coul d char ge.

MR. TEMPEL replied the bill maintains the current limt, which
is 20 percent for each 30-day period. The fee structure is
changed slightly. A maxi mum $5 per transaction processing fee is
allowed as is a $5 firearm processing fee.

1:59: 15 PM
CHAI R FRENCH asked if the firearm processing fee is in addition
to the interest charged on the | oan.

MR. TEMPEL said that's correct.

SENATOR COGHILL asked why there's also a governnmental fee on
firearns.

MR. TEMPEL explained that the state doesn't currently license
firearns but the governnental fee was included to acconmodate
that future eventuality.

Continuing with sectional analysis, he said that Sec. 08.76.240
deals with redeem ng pl edged property. Sec. 08.76.250 deals with
extending pawn agreenents if the pledgor isn't able to redeem
their property after the agreed tine. This provides an automatic
30-day extension with a negotiated agreenent beyond that tine.
Sec. 08.76.260 deals with the safe and secure storage of
property left in the pawnshop. Sec. 08.76.270 deals with the
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redenption of property and paying the financed anmount and the
finance fee. Sec. 08.76.280 deals with the mlitary exenption
and aligns with the Gvil Relief Act.

2:02: 02 PM

CHAIR FRENCH added that this provision basically freezes the
interest charges for mlitary personnel who are called away to
duty.

MR. TEMPEL agreed; when a service nenber deploys interest on the
pawned item freezes until [60 days after] he or she returns, at
which tinme the prior agreenent is in effect.

Sec. 08.76.290-76.310 talks about who pawnshops can hire and
prohibits waivers of consunmer rights that are granted in
statute. Sec. 08.76.320-76.400 tal ks about stolen property and
hold orders that police and courts can issue. Sec. 08.76.410
requires pawnshops to report their inventory to local |[|aw
enforcement on a weekly basis. Sec. 08.76.430 gives police the
ability to inspect pawnshops and their books when deened
necessary. Sec. 08.76.440 provides disciplinary neasures for
pawnbr okers. Sec. 08.76.460 tal ks about how to bring nunicipa

pawnbr oker regulations into conpliance with the new statutory
requi renents. [Sec. 08.76.590] contains definitions.

2:04: 31 PM

Section 6 defines pawnbroker for the Uniform Conmercial Code.
Section 7 repeals the electronic recording requirenments [in AS
08. 76. 010(b) and 08.76.040.] Section 9 tal ks about transitioning
muni ci pal licensing the state. Sections 11 and 12 establish an
effective date of July 1, 2011

CHAIR FRENCH recalled that during the 2007 crine sunmmt the
Wasilla police chief argued for electronic pawn reporting to
help deal wth stolen property issues. Noting that a bill
instituting that was passed the next year, he asked what the
f eedback had been and why that should be rolled back.

MR. TEMPEL said the sponsor is willing to return to what this
cormittee passed in 2007, but the bill was witten to
accomobdat e those pawnbrokers who run an honest business but
quite sinply don't like using conputers and don't want to spend
$7, 000-$10,000 for an electronic system He added that nost
pawnbrokers in the state already use electronic reporting and by
nost accounts the police are happy with the rel ationship.

2:07: 28 PM
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MR. TEMPEL noted that he contacted the Wasilla Police Departnent
and the current investigator indicated that things are working
fairly well in the Mit-Su Valley. The investigator supports
el ectronic reporting in the future, but doesn't believe that
it's essential right now

CHAI R FRENCH asked what's included in an electronic report and
if it's in spreadsheet format.

MR. TEMPEL said the report is a list of everything in the shop
in a format simlar to a spreadsheet. The program that tracks
the itens is expensive and it's necessary if the pawnbroker does
el ectronic reporting.

SENATOR EGAN referenced Sec. 08.76.190 on page four and asked if
pawnbr okers could record itens el ectronically.

MR. TEMPEL replied it can be done either way right now

2:10: 06 PM

SENATOR W ELECHOWBKI observed that the |anguage on page 2, lines
7-10, must be very old since it doesn't include any reference to
TVs or conputers. He asked if the sponsor had considered
anmendi ng that | anguage.

ME. TEMPEL agreed that it's old |anguage, but it isn't exclusive
so anything with an identifying nunber could be included. He
noted that this section applies to second hand articles rather
t han pawned itens.

SENATOR W ELECHOWBKI pointed out that there is simlar |anguage
in Section 5 on page 4, lines 8-11

MR. TEMPEL said the sponsor would be happy to add to the Iist,
but it's difficult to know where to stop list. He reiterated
that the current | anguage isn't exclusionary.

SENATOR W ELECHOWSKI asked if it's comon practice for
pawnbrokers to record identifying nunbers for the pawned item

MR. TEMPEL answered yes.
SENATOR W ELECHOWSKI asked if pawnbrokers are legally required

to record identifying nunbers on all itens because he doesn't
read it that way.
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MR. TEMPEL read the |anguage on page 4, lines 8-11, and said it
includes a firearm a watch, a canera, or optical equipnent, but
it's not limted to those itens.

2:13:29 PM
SENATOR EGAN agreed with Senator Wel echowski's interpretation.

MR. TEMPEL said the sponsor would be happy to add itenms if it's
not cl ear.

CHAIR FRENCH said he synpathetic to people who don't want to
work with conputers, but he'd hate to go backwards on el ectronic
reporting.

SENATOR EGAN asked for confirmation that Sec. 08.76.460 on page
12, line 24, says that nunicipal regulations can't be nore
restrictive than state regul ati ons.

2:16: 28 PM
MR. TEMPEL explained that this renoves the |icensing and
regulating burden from nunicipalities and provides statew de
uniformty.

SENATOR EGAN asked if nunicipalities would adopt this under
or di nance.

CHAIR FRENCH said a mnmunicipality could elect to adopt an
ordinance but it couldn't be nore restrictive than the state
stat ute.

SENATOR EGAN opined that including the section didn't make nuch
sense.

SENATOR W ELECHOWSKI agreed that it's a little unusual

2:19: 16 PM
CHAI R FRENCH announced he would hold SB 292 in commttee.

SB 241- POST- CONVI CTI ON DNA TESTI NG EVI DENCE

CHAI R FRENCH announced the consideration of SB 241. It was heard
previ ously.

2:19:41 PM

Bl LL OBERLY, Executive Director, Al aska Innocence Project, said
his testinony is supplenenting the witten testinony he
submtted when bill was introduced. He described SB 241 as a
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very inportant piece of legislation that does not do what the

title indicates. As currently witten the bill it is a post-
conviction DNA restricting bill rather than a post-conviction
DNA testing bill. It will hinder innocent people who are trying
to use DNA testing to prove their innocence and it wll hinder
| aw enforcenent because an innocent person in jail neans the

actual perpetrator is free to assault again, he said.

Page 10, lines 11-23, and page 16, line 28-30, which both
address tineliness, shouldn't be in the bill, he said. Innocent
people will bring their action for testing as soon as they are
able to do so. [Sec. 12.73.040] speaks of presunptions of
tinmeliness, but once in court the judge will look at it as a
burden that the claimnt has to overcone. He highlighted that of
the 251 cases nationally where people have been exonerate using
DNA evi dence just one or two would have been brought within the
three-year tinme restriction in the bill.

MR. OBERLY noted that the House deleted the provision on page 9,
lines 3-5 and lines 10-13 and suggested this commttee do the
sane. It says that if a person didn't test at the trial |eve
they don't get to ask for DNA testing post conviction. He
pointed out that failure to test at the trial level is often the
attorney's decision so this provision sinply adds to the
m sfortune of someone who has been misrepresented at the trial
| evel

2:25:10 PM

MR. OBERLY said the restriction relating to concession of gqguilt
on page 8, lines 5-7 and lines 29-30 should be renpved fromthe
bill. It says that if a person admtted guilt in an officia

proceedi ng, he or she cannot request or get DNA testing post-
conviction. This is an wunfair restriction on people who
confessed for reasons other than their guilt and are trying to
undo their wongful confession, he said.

MR. OBERLY suggested that the |anguage on page 9, lines 24-29
relating to the standard required for post-conviction DNA
testing orders should be replaced with the follow ng |anguage:
"(10) a reasonable probability exists that the petitioner would
not have been prosecuted or convicted if excul patory results had
been obtained through DNA testing." He related that twenty other
states use that |anguage and it's proven to be an effective
st andar d.

Page 3, lines 29-31 and page 11, lines 17-18 the person who has
been wongfully convicted pay for the retrieval of the evidence
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to prove his or her innocence. The practical effect is to
prevent people from being able to nmake the claim He pointed out
that no other state has such a restriction.

MR. OBERLY highlighted his experience as a crimnal defense
attorney and famliarity with innocence work and concl uded that
this bill will weigh nore heavily on people in Bush Al aska and
anong Al aska Nati ves.

2:28: 47 PM

MR. OBERLY said his final point relates to expanding the task
force to provide a nore full perspective. The provisions on page
15, lines 16-24, should be expanded to deal with the issues of
retention and disposal that are raised in the legislation and
the nmenbership should be expanded to include the crimnal
defense community, legislators, the Alaska Native Justice
Center, and the Al aska | nnocence Project.

MR. OBERLY said the Al aska Innocence Project believes that these
changes are the absolute m ni num needed to nake the bill a post-
conviction DNA testing bill. These changes would allow those
with legitimte innocence clains to get testing and allow |aw
enforcement to effectively identify and catch the real
perpetrators. He asked the commttee to consider neking the
suggested anmendnents and correct the restrictions that would
keep people from making clains when they have a legitimte
i nnocence cl aim

2:31: 02 PM
BARB BRI NK, representing herself, said she is testifying from
the perspective of 23 years as an Al aska public defender. She

related that she appreciates that the bill was introduced, but
she agrees with M. Overly that the procedural and financial
barriers that it sets up wll preclude innocent people from
obtaining DNA testing. In fact, it's nore likely to keep an
i nnocent person in jail than no bill at all. She highlighted the

remar kabl e statistic that in the history of the state not even
one convicted person has been able to access the evidence for
post conviction DNA testing.

V. BRINK said that while the proposed new section on
preservation of evidence has sone deficiencies that are cause

for concern. Page 3, lines 14-17, says that a |aw enforcenent
agency does not have to preserve physical evidence if it's
"inpractical" or "hazardous" to do so. This creates |esser

standards of due process for those citizens who are convicted of
crimes in rural Alaska and it doesn't explain who decides what
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is "inpractical" or "hazardous." She asked the commttee to
remove all of subsection (b) on page 3, |ines 14-24.

M5. BRI NK suggested the conmittee renpove subsection (e), page 4,
lines 1-18 because it has serious constitutional deficiencies

It creates a presunption that evidence can be destroyed if
nobody responds in witing within 120 days. This doesn't
accommodate the convicted person who is illiterate, who doesn't
speak English as their first |anguage, or who has been nobved out
of state by the Departnent of Corrections and hasn't gotten
their mail. She further pointed out that after one year a
convi cted person no | onger has appoi nted counsel .

2:35:35 PM

M5. BRINK said page 2, lines 30-31, and page 3, lines 1-6, talk
about preserving evidence through the state trial process but
then allow it to be destroyed before the federal review This
doesn't nmke sense. She suggested anendi ng subparagraph (C) on
page 3, lines 3-6, to allow for a tinely application for post-
conviction release. Add the |anguage "one year" after the word
"paragraph” and add subparagraph (D) that states that "the
tinmely petition for wit of habeas corpus is filed in federa
court, the date that a judgnent or order disni ssing or denying
the petition for wit of habeas corpus becones final."” This
woul d allow a person to exhaust all renedies and doesn't create
an arbitrary process for destroying evidence too soon, she said.

M5. BRINK said she also has concerns about the testing
procedures. O greatest concern is on pages 7-8, lines 11-17.
Section 6 requires an affidavit by the trial |awer about the
efforts that were nmade to get DNA testing and why DNA testing
was not sought at trial. Then the judge has to make a finding
that the lawer didn't forgo this testing for sone tactical
reason and that the theory of the defense at trial was not
inconsistent with an innocence claim post-conviction. It also
requires that the judge find that the identity of the
perpetrator was disputed at trial. This is an insurnountable
barrier for an innocent person because it requires perfection
and prescience on the part of the defense attorney. This is
unrealistic and discounts the reality that bad |awering is one

of the nobst prevalent reasons that innocent people get
convicted. She cited a recent Illinois study that showed that
bad |awering accounted for 21 percent of death row
exonerations. An overworked attorney can fail to investigate,
fail to find a witness, or nmake an error in judgnent. If an

i nnocent person is convicted because of this they shouldn't stay
injail but that's what those sections require, she said.
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2:38: 58 PM

M5. BRINK said it doesn't make sense that the bill requires that
the applicant has not admtted or conceded guilt in an officia

proceeding when the reality is that in 25 percent of the cases
where people have been exonerated, they have been able to show
that the defendant confessed or admitted to sonething that they
did not do. It’'s a poor system for the state to nmake an
unbeat abl e hurdl e that soneone cannot overcone, she said.

IVB. BRINK agreed wth M. Qoerly that the tineliness
restrictions should be elimnated because tineliness is
conpletely unrelated to guilt or innocence. She said she also
agrees that there should be no requirenent for a judge to find
certainty as to what mght happen in the DNA testing before
testing is allowed to go forward. The worst thing that could
happen is that the DNA would show that the person is guilty and
they'd stay in jail. She said she also agrees that the cost of
procuring evidence or additional testing should not be put on
the person claimng innocence. She opined that these hurdles
assunme that there are no innocent people in jail, which ignores
the reality of the system

2:41: 32 PM

M5. BRI NK highlighted that of the 251 people in the country that
have been exonerated, all had trials that were thought to be
fair, they all had appeals that were thought to be conplete,
they all had petitions for review and post-conviction release
that were thought to be adequate. Even so, they were still all
wrong and those people were innocent.

She stated agreenent with M. Oberly's suggestion to expand the
task force and asked the conmttee to renenber that the average
i nnocent person who is exonerated by DNA has already lost 13

years of their life in jail. 70 percent of those who were
exonerated are nenbers of mnority groups and in 40 percent of
those cases DNA identified the actual crimnal. In conclusion
she asked the commttee to draft a bill to make it easier for an

i nnocent person to be exonerated and not nore difficult.

CHAIR FRENCH confirmed that she is currently working in the
federal system and asked if she knows what the federa
provisions are with respect to post-conviction DNA testing.

M5. BRINK said that's a highly specialized area and there's just

one lawer in her office that is famliar with the wits of
habeas cor pus.
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2:43: 43 PM

QUI NLAN  STI ENER, Public Defender, Public Defender Agency,
Department of Admi nistration, said he would focus on the inpact
that SB 241 woul d have on the agency.

Section 3, page 4, Iline 11, |lists an attorney for the
prosecution in the notice requirenent. To ensure that notice is
conpl ete, he suggested nmaking that reference plural or adding a
separate |ist because there could be a series of attorneys in
the case and the trial attorney may be the nobst renoved at the
time the evidence is considered for disposal.

Section 6, page 8, line 29, relates to the findings required for
post-conviction DNA testing orders. Paragraph (3) prohibits
relief for people who have falsely confessed in an official
proceedi ng. That could be interpreted to apply to guilty or no
contest pleas. He noted that gquilty pleas were specifically
excluded from that prohibition in the House bill. Studies
indicate that people do falsely confess and it's clear that
under pressure innocent people to plead no contest.

2:46: 22 PM

Page 8, line 31, paragraph (4) prevents testing of evidence from
anot her prosecution or third-party suspect. As witten the
| anguage could be interpreted as being limted to the particul ar
case where the evidence that mght need to be tested could have
been collected in another crimnal prosecution or it mght be
requi red from anot her person, typically a suspect. That |anguage
conflicts with the | anguage on page 10 line 31, which gives the
judge broad authority to order testing. A narrow interpretation
could prevent soneone from bringing a claim even though the
evi dence exi sts.

Page 9, line 2, will have a large inpact on the Public Defender
Agency. It wll foreclose the opportunity to obtain post-
conviction DNA testing if sonebody elected not to test the
evidence at the original trial. That provision would put

pressure on attorneys to test everything and would ultimately
forecl ose an opportunity for relief if an attorney elected not
to test the evidence even when it mght have been a reasonable
deci sion. That section was renoved fromthe House version.

On page 9, lines 19 and 22, paragraphs (8) and (9) would require
soneone to have contested identity at trial. There my be
situations where the client says they weren't there, but the
evi dence establishes a legitimate self defense claimand a trial
attorney could reasonably elect that defense over identity. The
client has no control over that. A person could technically
claimself defense and "I wasn't there" at the sane tinme, but it
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woul d be inconsistent and nost people would choose not to do
t hat .

2:50:12 PM

Page 9, lines 24-29, has a requirenent of reasonable probability
that conclusively establishes innocence This puts two standards
together <creating inconsistency and anbiguity. He suggested
rewording the section to say that the DNA testing, if favorable,
will produce new material evidence and noted that the House
version deleted the word "conclusively” fromline 29.

Page 10, lines 17-22, relating to tineliness. Subparagraph (A,
lines 20-21 defines tineliness as the applicant was inconpetent
and that substantially contributed to the delay. Lines 22-23
have a broad good cause requirenent, but there's also a

definition of what will also constitute good cause. The risk is
that a judge will interpret that as being sone standard of what
good cause mght be, which limts the interpretation. In other
areas of statute you start to limt once you start defining

things so this could restrict the intent good cause requirenent.
Also, tineliness would likely lead to litigation about what good
cause is.

2:56:45 PM
CHAI R FRENCH asked Ms. Carpeneti if she'd like to respond to the
testinmony that was given today.

ANNI E CARPENETI, Assistant Attorney General, Crimnal Division
Departnent of Law (DCL), introduced herself.

ORIN DYM Forensic Laboratory Manager, Statewide Crine Lab,
Department of Public Safety (DPS), introduced hinself.

M5. CARPENETI acknow edged the concern about the tineliness
factor and noted that the House renobved the paragraph about
i nconpet ence because it may set a bar for other good cause. She
clarified that the intent is to say that there is a tineliness
presunption to encourage people to bring the application sooner
rather than later. "Good cause is not a very high standard to
meet and for that reason we feel a tineliness requirenent should
remain in the bill," she said

M5. CARPENETI said SB 241 generally follows federal |aw and the
| nnocence Project in the oral argunents in the Gsborn case
generally agreed that it was the gold standard for statutes
dealing with post-conviction relief. She noted that the attorney
decision at the trial level to test or not was renoved from the
House version and that's acceptable to the state.
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Wth respect to the concession of guilt, the state understands
that sone people plead guilty or nolo contendere for reasons
other than the fact that they are guilty. She noted that the
House version specified that for purposes of this chapter, a
plea of guilty or nolo contendere is not a concession or
adm ssion of guilt. She pointed out that the statutes do not
define the police interrogation of a person as an official
proceeding so a confession in that venue would not be an
adm ssion or concession of guilt.

M5. CARPENETI said she understands M. Oberly's concern about
the standard required for post-conviction DNA testing orders,
but it's fairly clear and is simlar to the federal statutes. It
doesn't require a judicial officer to make any greater
specul ation or guess than any other decision he or she nakes
every day, all day. she said.

She said she also understands M. Steiner's point but she
believes that it's clear that the bill s talking about
reasonabl e probability that this test, if ordered, would provide
materi al evidence that could establish innocence. She noted that
at the state's suggestion the word "conclusively" was renoved

frompage 9, line 29, of the House version.

3:01: 29 PM

M5. CARPENETI said that with respect to paying for retrieval of
evi dence, nost of the people who will bring these applications
will be represented by public lawers and they won't have to

pay. The House version added a specific provision that a person
doesn't have to pay for retrieval of evidence if he or she can't
afford to do so. She reported that this provision is the result
of a question that cane up in a certain case where retrieval was
very expensive. The notion is that if the applicant can pay that
m ght be better than the police departnment or the state having

t o payi ng.

M5. CARPENETI referred to Ms. Brink's testinony and explained
that retention of evidence is new duty on police departnents and
some don't have the ability to save everything that is collected
in connection wth a prosecution or investigation. This
provision specifically allows the police to save cuttings or
sanples when it's not reasonable or feasible to store the whole
thing. The bill does require police departnents to adopt and
follow witten procedures for doing so.
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M5. CARPENETI said she would review the provision on the linmts
for Kkeeping physical evidence because she understood that it
covered all litigation in the federal arena as well. She added
that there are other statutory renedies post-conviction for
peopl e who have been represented by ineffective | awers.

3:04:53 PM

CHAIR FRENCH related that in 2004 the federal statutes were
passed in a bipartisan effort and signed into |aw by President
Bush. He said that he's leaning toward the federal nodel for
this bill and before the next neeting he'd like to hear why the
state shouldn't use that gold standard.

CHAI R FRENCH held SB 241 in conmttee.
There being no further business to cone before the conmttee

Chair French adjourned the Senate Judiciary Standing Conmttee
hearing at 3:05 p. m
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