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ACTI ON NARRATI VE

1:33: 10 PM

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:33 p.m Senators Egan,
W el echowski, MQ@iire, and French were present at the call to
or der.

SB 277-PUB. UTILITY EXEVMPTI ON: RENEWABLE ENERGY

1:33:41 PM

CHAI R FRENCH announced the consideration of SB 277 and asked the
sponsor if she or her staff wanted to anplify or clarify
anything that was said at the previous hearing. [CSSB 277(RES)
was before the commttee.]

M CHAEL PAW.ONSKI, Staff to Senator MQuire, said that as the
RCA has recognized, this is a policy call about conpetition and
access to the electricity nmarket. He noted that M. Foster's
testinmony during the previous hearing brought particular clarity
and insight to the issue.

1:34: 22 PM

SENATOR MCGQUI RE thanked Chair French for bringing M. Foster
into the conversation and for indulging a broader hearing in
terms of |ooking at how to deal wi th independent power producers
and renewabl e energy as a whol e.

CHAIR FRENCH said it's an interesting issue and he likes the
bill. He views it as a mtter of two sophisticated business
entities dealing with one another in an arms length transaction
wi thout being forced to strike a deal. That sort of market
nmechani sm should protect consunmers in the Railbelt as well as
anyt hi ng, he said.

1:35:27 PM
SENATOR W ELECHOWSKI said he shares those sentinents. |PPs
shouldn't be in a position to domnate the market, but the 65
megawatt limtation and the sunset provides protection for
CONSUMErs.

SENATOR W ELECHOWSKI nmoved to report SB 277 from conmmttee with
i ndi vi dual recomrendations and attached fiscal note(s). There
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being no objection, CSSB 277(RES) nmoved from the Senate
Judi ci ary Standing Conmittee.
At ease from1l:36 p.m to 1:37 p. m

HB 319- FI REARMS

1:37:20 PM

CHAI R FRENCH announced the consideration of CS for HB 319 [ CSHB
319(FIN)]. Public testinony was taken at the previous hearing

He asked Ms. Lucky to discuss how the command to execute federal
firearns forns in Section 5 will work in practice.

JULI LUCKY, Staff to Representative M ke Hawker, said this puts
a duty on the chief |aw enforcenent officer of a jurisdiction to
execute a form but the bill doesn't specify a renedy if that's
not done.

CHAI R FRENCH asked if the failure to execute the form m ght be
the basis of an ethics conplaint against a chief |aw enforcenent
officer or chief admnistrative officer.

M5. LUCKY said she could do additional research on that, but
since there isn't a renedy in statute it's unclear what the
remedy might be for a violation of this section.

CHAI R FRENCH announced he would hold HB 319 in commttee to
allow time to ook at the options. | don't want to create an
expectation that can't be enforced or put nmunicipal police
departnments across the state in a bind, he said.

SB  46-CH LD SUPPORT AWARDS

1: 40: 19 PM
CHAI R FRENCH announced the consideration of SB 46. [ CSSB 46( HSS)
was before the commttee.

DOROTHY SHOCKLEY, Staff to Senator Al bert Kookesh, said CS for
SB 46 puts the Child Support Cvil Rule 90.3 CGuidelines into
statute. Wien the Al aska Suprene Court enacted the rule in 1987,
they admitted that it was substantive |law that the Legislature
could replace at any tine. SB 46 proposes to do that.

M5. SHOCKLEY explained that when a child support guideline is
set by court rule, the people who are affected don't have a
chance to speak to the individuals who have the power to make
changes. This has been a problem The feedback that the sponsor
has received is that people don't mnd paying child support, but
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they don't agree with the formula the court has set. She related
that she encouraged constituents to wite to the review
commttee, but it nmade a disappointingly small difference. Just
one statewide-call-in hearing was held and people in rural
Al aska in particular weren't able to talk about their unique
situation to anyone who could nake changes. Putting the rule
into statute is perhaps the only solution, she said.

1:44: 00 PM

CHAI R FRENCH asked M. Woliver to explain how it came to be
that child support orders are done through a court rule rather
t han st at ute.

DOUG WOOLI VER, Adm nistrative Attorney, Alaska Court System
informed the conmittee that the state's child support guidelines
were adopted by the court shortly after the federal |aw passed
requiring states to have guidelines. Then Governor Cowper asked
the adm nistrative director of the court if the court would be
willing to establish the child support guidelines because
neither the Legislature nor the governor wanted to do so.
Al though it's not a typical role for the court, they did agree
and they've been doing it for the past 23 years.

MR. WOOLI VER expl ai ned that federal |law requires a review of the
gui delines every four years. About two years prior to enacting
any changes, a conmttee is appointed and the court sends out a
| etter asking for public coment on the guidelines. Posters are
put in all the court |l|ocations, notices are posted in 32
newspapers in the state, and the information is on the court's
website. Notices of the contenplated changes go out to al
attorneys in a nunber of venues and to child support services to
include in their milings. The notice tells people who are
making and receiving child support paynents that a change is
comng and it asks for input. This last year the court sent
34,000 notices to child support services to include in their
mai | i ngs.

After this process the comments are summarized and organi zed by
subject and distributed to the commttee nenbers who develop a
draft proposal. The draft proposal again goes out for conment
and a nmeno summarizing the rule goes out to nany of the sane
venues as before, including to legislators. Last tinme the court
received 80 conments from nenbers of the public through that
process. He said there is one statewi de teleconference, but it
hasn't been a successful venue. Last time just six people
parti ci pat ed.
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The committee takes the coments into account and forwards a
recommendation to the five supreme court justices who have the
ultimate authority to formthe rule.

1:48: 18 PM
SENATOR W ELECHOWSKI asked how simlar the current Rule 90.3 is
to the federal guidelines on child support.

MR WOOLI VER offered to find the answer.

SENATOR W ELECHOWSKI asked if other states have their child
support rules in statute.

MR WOOLI VER offered to find the answer.

CHAIR FRENCH asked if he had a feeling for how nuch of the
court's tinme is absorbed in child support matters because he
recalls that they are extrenely time intensive.

1:49: 58 PM

MR. WOOLIVER replied these matters take a great deal of the
court's tine. He remnded the conmttee that several weeks ago
when he asked the Legislature for another superior court judge
in Anchorage, one reason he cited was unrepresented litigants in
famly |aw cases. That category is child support. He said one
reason he asked for just one nore judge is because the court
wants to add staff, part of whose job will be to help the judges
cal culate child support paynents. The judges do that now.

1: 50: 59 PM
JOHN  MALLONEE, Director Child Support Services Division,
Department of Revenue (DOR) said he was available to answer
guesti ons.

CHAIR FRENCH asked if he participates in the process that
results in nodifications to Civil Rule 90.3 Child Support
Gui del i nes.

MR. MALLONEE replied the Child Support Services Division (CSSD)
wor ks through Assistant Attorney General Stacy Steinberg when it
wants changes. She currently represents CSSD and has been a
menber of the conmttee M. Woliver descri bed.

Responding to an earlier question about the federal I|aw, he

expl ained that 45 CFR 302.56 basically states what the general
gui delines nmust consider. It's fairly open for interpretation by
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the states other than that a review is required every four
years.

1:52:52 PM
CHAIR FRENCH asked Ms. Steinberg her perspective on the
admnistration's ability to get changes made in child support
gui del i nes.

STACY STEINBERG ~ Chief Assistant Attorney GCeneral, Section
Supervisor, Collections and Support Section, Civil D vision,
Departnment of Law (DCL), explained that the attorneys in this
section represent CSSD whenever they have |egal issues or when a
matter goes to court.

M5. STEI NBERG said she served on the nobst recent commttee that
reviewed child support guidelines and at the tinme she brought
CSSD concerns to the conmttee's attention. The conmttee is
conprised of private attorneys and a judge who sits as chair and
the process the commttee undertakes is extensive and tine
consumng. During the last review CSSD didn't ask for any
specific changes but they did work with the commttee to nake
the court formnore efficient for collecting child support.

1:55: 01 PM
CHAI R FRENCH asked if the adm nistration had taken a position on
the bill.

M5. STElI NBERG deferred to M. Ml onee.

MR. MALLONEE replied, "W have no objection to the bill." They
sinply use the guidelines to do the calculations to establish
child support orders and it wouldn't matter if it was in statute
or court rule.

SENATOR W ELECHOWSKI asked if CSSD gets involved in every four-
year review.

MR. MALLONEE said their only real involvenent is through the DOL
section chief that represents CSSD.

SENATOR W ELECHOWSKI asked

if he believes that the fornmula and
other calculations in the bill

are fair.
MR. MALLONEE replied it wuld take an economc study to

determ ne whether or not the percentages are fair and equitable.
The | ast one was done when the rule was established originally.
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MS. SHOCKLEY added that the idea was to adopt the sane nunbers
as Cvil Rule 90.3 then after they're in statute the sponsor
woul d | ook at perhaps maki ng changes.

SENATOR W ELECHOAEKI sai d he appreci ates know ng that.

CHAI R FRENCH asked Ms. Steinberg if the new - and as yet not
adopted - CS addresses the concerns she outlined in a letter to
t he sponsor.

M5. STEINBERG replied she understands that that a new CS was
drafted, but she hasn't seen it; she's still working from
version 26-LS0279\ P.

CHAIR FRENCH said he'd wait until a subsequent hearing to adopt
the new CS to make sure that everyone was working from the sane
docunent. Noting that one concern she spoke to was how nedica
costs are to be divided, he asked if the problem doesn't exist

now if the nunbers in the bill were sinply lifted fromthe court
rul e.
M5. STEINBERG said the bill initially mmcked Cvil Rule 90.3

and the few l|legal changes that were needed were resolved. The
probl em canme about because of 2008 federal regulations that
required the addition of cash nedical support and provisions to
define reasonabl eness and accessibility of health insurance.
Those aspects were added to version P but because they aren't in
rule 90.3 it wasn't clear how sone of the uncovered nedical
expenses would be handled and who would pay. She said the main
point of the letter was to ensure that the additions of cash

nmedi cal support will legally work in this new statute.

2:03: 23 PM

SENATOR W ELECHOWEKI questioned how the judicial branch was able
to adopt substantive law if Gvil Rule 90.3 is in fact

substanti ve.

M5. STEINBERG replied it is substantive in that it sets how
child support is established in each court case, but it is a
court rule that only applies to court. The constitutionality of
the rule has been challenged and the suprene court found it to

be constitutional. CSSD has a separate regulation that
specifically says it will follow Cvil Rule 90.3
2:04:42 PM
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CHAI R FRENCH asked t he drafting at t or ney why t he
nonapplicability of two-thirds vote requirenent is included in
the bill and how she canme to that concl usion.

JEAN M SCHEL, Drafting Attorney, Legislative Legal and Research
Services, Legislative Affairs Agency, explained that her office
has construed this to be a substantive rule. Since the bil
isn'"t affecting judicial procedure, a two-thirds vote isn't
required.

SENATOR W ELECHOWBKI questioned how the Legislature can change a
court rule without a two-thirds vote.

MR, WOOLI VER expl ai ned that the suprenme court adopts rules under
two provisions of the constitution. Article 4, Section 15, is
the rules of practice and procedure and Article 4, Section 1 is
the inherent authority of the court. Rule 90.3 says it is
adopted pursuant to the authority under Article 4, Section 1 and
is not subject to the super majority requirenents that the rules
of practice and procedure would be subject to wth respect to
| egi slative change. The rule itself says it is a substantive
rule and the Legislature can change it by a sinple mgjority
vot e.

CHAI R FRENCH nused about the separation of powers and the 2/3
vote requirenent.

SENATOR W ELECHOWSKI commented that it's an interesting question
and the logic is somewhat circul ar.

2:07:27 PM

M5. MSCHEL clarified that the court adopts both procedural and
substantive rules and the substantive rules are wthin the
purview of both the judicial and |egislative branches. As M.
Whol i ver pointed out, the court told the Legislature it could
amend or adopt this rule without a 2/3 vote. "W're all in
agreenent that this is not a procedural rule that the court
woul d have nore control over," she said.

CHAIR FRENCH asked if there are other instances of the court
adopti ng substantive rul es.

M5. M SCHEL said yes, but it would take tine to point them out.
CHAI R FRENCH said he wouldn't nove the bill before he heard from

the famly law section and M. Kirk who has been supportive of
the bill.
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CHAI R FRENCH announced that because this is a fairly significant
change, he would hold SB 46 for a future hearing.

SB  63- TRANSFER RESTRI CTI ONS ON TRUSTS

2:09:35 PM
CHAI R FRENCH announced the consideration of SB 63. [CSSB 63(STA)
was before the commttee.]

ESTER CHA, Staff to Senator Lesil MQiire, introduced SB 63
reading fromthe foll ow ng sponsor statenent:

The climate for trust and estate planning is highly
conpetitive, and the trust business is a multi-billion
dol l ar sector that often crosses state lines in order
to take advantage of nore attractive state trust |aws.
In 1997, Al aska becane the first state to establish a
law that allows a person to form an irrevocable trust,
be a discretionary beneficiary of the trust and, if
the trust has a spendthrift clause, protect the trust
assets fromthe settlor’s creditors.

To give a little background, 1'Il sunmmarize the aspect
of trusts to which this bill refers. In trusts, there
are three parties: a settlor also known as a trust-
maker, grantor, or testator; the trustee, which can be
an individual or an institution; and beneficiaries.
The settlor designates whether or not a beneficiary is
di scretionary, whi ch nmeans t hat payment of
distributions is determned based on the discretion of
the trustee instead of the settlor stating how much
and how often paynents wll be distributed. Wth
di scretionary beneficiaries, trustees may be given
standards by which to exercise discretion e.g. the
HEMS or Health, Education, Managenent, and Support
standard. If the trust has a spendthrift provision, a
creditor cannot force the trustee to pay noney

directly to the creditor. Instead, the creditor nust
wait until the trustee pays out the distribution to a
beneficiary, at which tinme the creditor can seize the
assets.

Al aska established in 1997 that assets in a trust
woul d be protected from a settlor’s creditors if he
designates hinself as a discretionary beneficiary,
provided that he has no current clains pending. Since
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Al aska enacted this statute, numerous other states
have enacted simlar statutes. At present, twelve
states allow this type of trust. SB 63 upgrades
Al aska’s trust statute by adopting provisions that
have been adopted by other states. Therefore, w thout
changes in legislation, Al aska would not be able to
maintain its position at the forefront.

This bill provides the follow ng anmendnents:
e It clarifies the burden of proof which a creditor
must nmeet to establish that a transfer in trust
was done with the intent to defraud a creditor

e Carifies that a spendthrift provision will apply
to a trust if distributions are nade under the
exerci se of discretion by a trustee who i s not
the settler, whether or not the exercise of the
di scretion is governed by the standard

* Provides that the spendthrift provision in a
trust will apply even though the trustee may
di stribute inconme or principal to the settlor to
pay i nconme taxes

e Carifies that a beneficiary’'s interest in a
trust, whether or not vested, is not considered a
factor or econom c circunmstance in the division
of property subject to divorce

These changes in SB 63 were brought to our office’s
attention by experts in the probate and trust field.
SB 63 is part of an ongoing effort to nodernize our
trust laws and by doing so (1) to create jobs and
revenue, (2) to diversify our econony, and (3) to
continue maeking Alaska attractive to trust business
and i nvest nment.

2:14. 02 PM
JONATHAN BLATTMACHR, Principal, |ILS Managenent, characterized SB
63 as a catch-up bill for trusts that will ensure that Al aska

trust laws are at |east as good as any other state's and better
in some respects. He noted that in Private Letter Ruling 2009
44002, the IRS held that an individual could create an Al aska
trust of which he or she is a discretionary beneficiary and
those assets wouldn't be included in that person's estate upon
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their death. He opined that the only other state that m ght
possibly fall under that favorable ruling is Nevada. He urged
the conmttee to pass the bill.

2:16: 58 PM

RI CHARD HOVPESCH, I, At t or ney, Honpesch and Evans LLC
Fai rbanks, said he agrees with M. Blattmachr's conmments and
believes that Alaska is nationally recognized for its trust
laws. This has made a difference in his practice and has had an
impact on the estate planning his conpany does for clients in
Fai rbanks. He urged the conmittee to pass SB 63.

CHAIR FRENCH asked if out-of-state individuals enlist his
services to establish trusts under Al aska |aw because the
statutes in this state are nore favorable.

MR. HOWPESCH said yes and cited exanpl es.

2:19: 03 PM

DAVID G SHAFTEL, Shaftel Law Ofices, said he is a private
attorney and a nenber of the informal group of attorneys and
trust officers who have been working with the Legislature since
the late 1990's on trust legislation. He related that he has had
a simlar experience as M. Honpesch; nmany Al aska clients as

well as individuals from other states have wanted to take
advant age of Al aska's superior trust |laws. The provisions in SB
63 will further strengthen the law with respect to this type of

trust. He urged the commttee to approve the bill.

2:20: 04 PM
SENATOR W ELECHOWSKI asked if the increased out-of-state
business will create additional work for the court system

MR. SHAFTEL said he doesn't believe so; if non-residents wth
trusts here were to litigate these matters, they would likely do
it in bankruptcy court or the state court where the settlor is a
resi dent rather than in Al aska.

2:21:15 PM
CHAIR FRENCH asked for a notion to adopt the conmttee
substitute (CS)

SENATOR W ELECHOWSKI noved to adopt work draft CS for SB 63,
| abel ed 26-LS0317\P, as the working document. There being no
obj ection, version P was before the conmmttee.

2:21: 47 PM
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JANET TEMPEL, Senior Trust Oficer, Al aska USA Trust Conpany,
said her conmpany is the trustee for residents and non-residents
on a nunber of trusts that have been set up under the Al aska
Trust Act. She said she conpletely agrees with the previous
testinmony that it is inportant to keep Alaska's trust |aws
updated. We conpl etely support SB 63, she said.

CHAI R FRENCH cl osed public testinony and held SB 63 to a future
heari ng.

2:22:45 PM

There being no further business to conme before the committee
Chair French adjourned the neeting at 2:22 p.m
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