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BILL: SB 194
SHORT TITLE: ClVIL DAVAGES FOR ALCOHOL VI OLATI ONS
SPONSOR(s): SENATOR(s) MEYER

04/ 17/ 09 (S) READ THE FI RST TIME - REFERRALS
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KOOKESH
02/ 10/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
02/ 10/ 10 (S) Heard & Hel d
02/ 10/ 10 (S) M NUTE( JUD)
02/ 15/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)
02/ 15/ 10 (S) Heard & Hel d
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BILL: HB 186

SHORT TI TLE: AK FI REARMS EXEMPT FROM FED. REGULATI ON
SPONSOR(s): REPRESENTATI VE(s) KELLY

03/ 12/ 09 (H READ THE FI RST TIME - REFERRALS

03/ 12/ 09 (H JUD, FIN

04/ 06/ 09 (H JUD AT 8:00 AM CAPI TOL 120

04/ 06/ 09 (H Moved CSHB 186(JUD) Qut of Committee

04/ 06/ 09 (H M NUTE( JUD)

04/ 07/ 09 (H) JUD RPT CS(JUD) 4DP 2NR

04/ 07/ 09 (H DP: LYNN, COGH LL, GATTO, RAVRAS

04/ 07/ 09 (H NR. GRUENBERG, HOLMES

04/ 11/ 09 (H FIN AT 9: 00 AM HOUSE FI NANCE 519

04/ 11/ 09 (H Moved CSHB 186(FIN) Qut of Conmittee

04/ 11/ 09 (H M NUTE( FI N)

04/ 13/ 09 (H FIN RPT CS(FIN) 5DP 5NR

04/ 13/ 09 (H DP:  KELLY,  AUSTERVAN,  FAI RCLOUGH,
HAWKER, STOLTZE

04/ 13/ 09 (H) NR. THOVAS, GARA, CRAWORD, SALMON,
JOULE

04/ 16/ 09 (H TRANSM TTED TO (S)

04/ 16/ 09 (H) VERSI ON:  CSHB 186(FIN) AM

04/ 17/ 09 (S) READ THE FI RST TIME - REFERRALS

04/ 17/ 09 (S) JUD, FIN

02/ 01/ 10 (S) JUD AT 1:30 PM BELTZ 105 (TSBI dg)

02/ 01/ 10 (S) Heard & Hel d

02/ 01/ 10 (S) M NUTE( JUD)

W TNESS REG STER

JERRY LUCKHAUPT, Legislative Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency

Juneau, AK

POSI TI ON STATEMENT: Provided a | egal overview of HB 186.

GARY MARBUT, President
Mont ana Shooting Sports Associ ation (MSSA)
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PCSI TI ON STATEMENT: Testified in support of HB 186.

JAMES FLOYD, representing hinself
Tok, AK
POSI TI ON STATEMENT: Testified in support of HB 186.

SCOTT HAMMOND, representing hinself
Kenai, AK
PCOSI TI ON STATEMENT: Testified in strong support of HB 186.

DEREK M LLER, Staff
to Representative Mke Kelly
Al aska State Legislature
Juneau, AK
POSI TI ON STATEMENT: Provided information related to HB 186 on
behal f of the sponsor.

H. CONNER THOMAS, Nomi nee

Select Commttee on Legislative Ethics

Nonme, AK

POSI TI ON  STATEMENT: Nominee to the Select Commttee on
Legi sl ative Ethics.

GARY TURNER, Nomi nee

Select Commttee on Legislative Ethics

PCOSI TI ON  STATEMENT: Nominee to the Select Commttee on
Legi sl ative Ethics.

ACTI ON NARRATI VE

1:31:27 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:31 p.m Senators W el echowski
Egan, and French were present at the call to order. Senator
Coghill arrived soon thereafter.

SB 194-Cl VI L DAVMAGES FOR ALCOHOL VI CLATI ONS

1:31:42 PM

CHAI R FRENCH announced the consideration of SB 194. He noted the
proposed amendnment to incorporate the penalties for those people
who buy al cohol in violation of a court order.

1: 32: 09 PM
SENATOR W ELECHOMNSKI nobved Amendnent 1.

26-LS0895\S. 1
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Luckhaupt
AVENDMVENT 1

OFFERED | N THE SENATE BY SENATOR W ELECHOWSK
TO CSSB 194( ), Draft Version "S"

Page 1, following line 2:
Insert a new bill section to read:

"* Section 1. AS 04.16.047(b) is anended to read:
(b) A licensee may bring a civil action against a
person who violates this section if the violation
occurs on the premses of that |icensee. If judgnent
is entered in favor of the l|icensee, the court shall
award civil damages in the anount of $1,500 [$1, 000]
and award reasonable costs and reasonable attorney
fees allowed wunder the Alaska Rules of Gvil
Pr ocedur e.

Page 1, line 3:

Del ete "Section 1"

| nsert "Sec. 2"

Renunber the followi ng bill sections accordingly.

SENATOR COGHI LL joi ned the conmitt ee.

SENATOR W ELECHOWNSKI reported that his staff nmet wth Senator

Meyer and his staff. H's wunderstanding is that there is
objection to the anmendment. He clarified that it does nothing
simlar to what the House bill does.

CHAI R FRENCH found no objection and announced that Anendnent 1
is adopted. Finding no commttee discussion, he asked for a
not i on.

1:33:21 PM

SENATOR W ELECHOWBKI noved to report CS for Senate Bill 194 from
commttee with individual recomendations and attached fiscal
note(s). There being no objection, CSSB 194(JUD) noved from the
Senate Judiciary Standing Commttee.

At ease from1:33 p.m to 1:34 p.m

HB 186- AK FI REARMS EXEVMPT FROM FED. REGULATI ON

1: 34: 55 PM
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CHAIR FRENCH announced the consideration of HB 186. [CSHB
186(FINam was before the commttee.] The commttee heard an
overview and took public testinony at a previous hearing. He
asked M. Luckhaupt to give an overview of the research he's
done and the legal issues that the bill raises.

1: 35:59 PM

JERRY LUCKHAUPT, Legislative Counsel, Legislative Legal and
Research Services, Legislative Affairs Agency, stated that HB
186 raises interstate Comerce Cl ause issues. At one tine it
appeared that the U S. Suprenme Court was going to exenpt from
the Commerce Clause sone wholly intrastate activities, but the
Gonzales v. Raich decision in 2005 put that notion to rest. He
explained that California passed a law exenpting nedica

marijuana activities. It purported to protect people who engage
in nedical marijuana activities wholly within California from
any affect on interstate comerce. The theory was that the
federal government could not prosecute these people, but the
U S. Suprene Court rejected that view in an opinion by Justice
Scalia. The Court said that even granting that the activities
were wholly intrastate, interstate conmerce woul d be affected.

MR. LUCKHAUPT said it was significant that during the tinme that
the case was on appeal, the Nnth Crcuit Court of Appeals
("Ninth Crcuit") reversed a decision [United States v. Stewart]
in a case involving a man who manufactured and sold machi neguns
wholly within California. The federal gover niment sought
certiorari and the U S. Suprenme Court sent the case back to the
Ninth Grcuit to reevaluate the decision based on the Raich
decision. At that point the Ninth Grcuit ruled that the man's
activities affect interstate commerce even if they are wholly
intrastate as clained. Therefore, the federal governnent had a
right to regulate his activities. "That's, | think, as close as
we can get on point in a case like this,” M. Luckhaupt said.

1:39: 14 PM
That being said, the Legislature has at tines passed |aws that
appear to be unconstitutional, M. Luckhaupt pointed out.

Medical marijuana is one exanple; people in this state are
exenpt from prosecution in state courts for nedical marijuana

activities, but they still face potential prosecution in federa
courts. Another exanple is found in the Tundra Rebellion
statutes - AS 38.05.500 through AS 38.05.505. That was the

result of a people's initiative in the early '80s basically
disclaimng the Statehood Act. It said that all federal lands in
Al aska belong to the State of Al aska.
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CHAI R FRENCH asked if California had passed anything simlar to
HB 186 before the Stewart case was deci ded.

MR. LUCKHAUPT sai d no.

CHAI R FRENCH asked if it's legally significant that there is no
constitutional anmendnent giving a person the right to use
marijuana, but citizens have been firm about the right to bear
arns since this country was founded.

MR. LUCKHAUPT said that in the Raich case Justice Scalia didn't
talk about whether or not a person had a right to possess
marijuana. The issue was comerce. The Court said that even
intrastate activities have an effect on interstate commerce so
the federal governnent and Congress have the right to intervene.
He said his opinion doesn't change considering the Second
Amendnent. His nmeno referenced two cases in the last 20 years
that seenmed to say there was a limt on how far the Comrerce
Clause went with regard to interstate activities. But the Raich
case kind of said that everyone was confused and that they were
readi ng too much into these cases.

1:43: 06 PM

SENATOR W ELECHOWNSKI warned that if this beconmes |aw, people
need to realize that there is potential for federal prosecution.
That being said, there is a provision that the state nust
provi de defense, he added.

MR. LUCKHAUPT agreed that people could get the wong inpression
that if this were to becone law that they would be conpletely
i mmuni zed. In fact, they would likely have crimnal liability if
they engaged in the activity and the federal governnent decided
to prosecute, he said.

CHAIR FRENCH called a point of order to clarify that the
| anguage on page 3, line 18, says the attorney general nmay
defend a citizen. Sone earlier versions said "shall" but in this
version there is no command for the attorney general to defend
soneone in federal court for breaking the federal firearns |aw.

MR. LUCKHAUPT said it would be unfortunate if someone engaged in
an activity that is purported to be protected only to find that
they were subject to crimnal liability. Wen the nedica
marijuana |aw passed in Alaska there was considerable effort to
make people understand that there was potenti al f eder al
liability. That's what the Raich case was about.
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1:46: 08 PM

SENATOR W ELECHOWSKI asked if he sees the potential for a chain
of prosecutions or if it would only be the person who possesses
t he gun who woul d be prosecut ed.

MR LUCKHAUPT opined it would primarily be the person

manufacturing firearns without obtaining a federal I|icense or
permt. In the Stewart case the person who received the
machi negun was  not pr osecut ed; it was the person who

manufactured and sold the machinegun who was prosecuted. The
opinion didn't tal k about other clients.

1:47: 39 PM

SENATOR COGHI LL enphasized that if this were to beconme law it's
inmportant to let the citizens know that this is a challenge to
the federal government regarding the right to bear arns under
the Second Anmendnment and states' rights authority. The question
will be whether the Comrerce O ause trunps those.

CHAI R FRENCH asked for an update on the Montana litigation.

VR. LUCKHAUPT summari zed that a wldlife group sought
declaratory judgnment in US. District Court in Mntana and the
federal governnment has responded. He surmsed that the case is
either waiting resolution or the scheduling of argunents.
Theoretically there could be discovery going on, he added. He
hasn't found anything on the Tennessee case, but has heard it
exi st s.

CHAIR FRENCH noted that the bill packet contains letters to
Mont ana and Tennessee federal firearns |icensees regarding their
need to continue to obey federal law in this regard despite
passage of bills simlar to HB 186.

1:50: 37 PM

GARY MARBUT, President, Montana Shooting Sports Association
(MSSA), said he wote the original Firearns Freedom Act that was
passed in Mntana in 2009. The subject is states' rights and a
challenge to federal Commerce Clause authority. Since MSSA is a
gun group, the vehicle for the challenge is firearns.
Acknow edging there is precedent that does not bode well for
success, he enphasized that the purpose of the Firearns Freedom
Act is to challenge the status quo, not to conform He reported
that the goal is to take this all the way to the U S. Suprene
Court and persuade the Court to overturn a l|lot of precedent
surrounding the Comrerce d ause. He noted that simlar
| egi sl ati on has been introduced in 22 other states.
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MR. MARBUT reported that the Mntana |lawsuit was filed on
Cctober 1, 2009, the same day that the Montana Firearns Freedom
Act becane effective. The goal was to get the issue into court;
it was not to have people start manufacturing these itens. "W
have advised all Mntanans in every news rel ease we've put out
that people should not try and meke these Montana-nade itens
until we can validate the principles of the Mntana Firearns
Freedom Act in court," he said.

In a Second Amendment case, District of Colunbia v Heller,

Justice Scalia said, "...what is not debatable is that it is not
the role of this Court to pronounce the Second Anmendnent
extinct." M. Marbut asserted that it is also not its role to

pronounce the Tenth Amendnment extinct. Noting that the U S.
Supreme Court overturns a lot of president, he highlighted that
Justice Roberts, in Ctizens United . Feder al El ection
Comm ssi on, talked about when the Court should overturn
pr ecedent .

1:55:18 PM

He read the following from Justice Roberts' opinion:
Li kewi se, if adherence to a precedent actually inpedes
the stable and orderly adjudication of future cases,
its stare decisis effect is also dimnished. This can
happen in a nunber of circunstances, such as when the
precedent’s validity is so hotly contested that it
cannot reliably function as a basis for decision in
future cases, when its rationale threatens to upend
our settled jurisprudence in related areas of |law, and
when the precedent’s underlying 8 reasoning has becone
so discredited that the Court cannot keep the
precedent alive wthout jury-rigging new and different
justifications to shore up the original m stake.

MR. MARBUT cited Gonzales v. Raich as an exanple of how far the
interpretation of the Commerce Cause authority has gone. It
goes back to Justice Roberts' statenment about jury-rigging
justifications to shore up an original mstake. In that case the
Court said that the marijuana distributed under the California
Medi cal Marijuana Act theoretically affected a marketplace in an
i1l egal substance.

He said that a Tenth Amendnent wave is sweeping the country and
many states are asserting their sovereignty. This is proper and
the Firearns Freedom Act is part of that. It's a healthy
exercise in denocracy to try to persuade the U S. Suprenme Court
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that it needs to do something about a bad |aw that canme about
during the New Deal era

MR. MARBUT said that a new argunment they intend to put forth is
that the Commerce Cause, the Supremacy Cause, and the
Necessary and Proper C ause have all been anmended by the Tenth
Amendnent. It's bedrock of jurisprudence that if there is a
conflict between two provisions of a co-equal body of |aw, the
nost recent mnust be given preference. Lacking that principle,
| aw could be neither anended nor repealed. This fresh argunent
can change the course from the precedence of the Raich decision,
he concl uded.

1:58: 29 PM
CHAIR FRENCH asked if the personality of the Court in 2010 is
different than it was in 2005 when Raich was deci ded.

MR. MARBUT said the conpl exion hasn't changed significantly, but
we hope that Justice Scalia and Justice Roberts will be on our
side this tinme. They hope that Justice Scalia will be persuaded
to talk about the role of the Court with respect to the Tenth
Amendnent as he did in the Heller case, and they hope that
Justice Kennedy will be persuaded because there's an energing
consensus anong states on this issue and he is nobst interested
in public opinion.

CHAI R FRENCH asked which side Justice Kennedy canme down on in
t he Raich case.

MR. MARBUT replied Justice Kennedy and Justice Scalia were with
the majority, but the new rationale may put Justice Scalia in a
di fferent position.

2:00:45 PM

JAMES FLOYD, representing hinmself, Tok, said in light of the
Bureau of Al cohol, Tobacco and Firearns (BATF) letters that were
sent to licensees l|ast year, he wonders if anyone has given
though to having state firearns |icensees versus federa
firearns |icensees.

MR. MARBUT expl ained that the BATF only sent l|etters addressed
to Montana and Tennessee |icensees and the assunption has al ways
been that they wouldn't be players. They require national
markets and their business nodels are to ship across state
lines. Presumably it will be the nmom and pop machi ne shops that
woul d neke these state-made itens if the principles of the
Firearnms Freedom Act are validated in court.
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2:03:36 PM

SCOTT HAMMOND, representing hinself, Kenai, reiterated his
strong support for HB 186. "Let the federal governnent know that
we are very serious about this and it's tine for us to assert
our rights under the Constitution," he said.

CHAIR FRENCH said given that the challenge will be conpleted
t hrough the Montana case, he wonders why Al aska should subject
even one citizen to the potential calamty of going to jail.

2: 05: 04 PM
DEREK M LLER, Staff to Representative Mke Kelly, said we'd I|ike
to join in for the sane reasons that M. Marbut stated.

CHAI R FRENCH summrari zed that the bill alnbst becones an am cus
brief to the US. Suprene Court saying that the Legislature
agrees with the thrust of the case.

MR. M LLER said yes.
SENATOR COGHI LL comented that there are people who would
willingly subject thenselves to this potential federal liability

thinking that it would be a patriotic act.

2:06: 21 PM
CHAI R FRENCH held HB 186 in commttee.

CONFI RVATI ON_ HEARI NGS

2: 06: 50 PM
CHAIR FRENCH announced the next order of business to be
| egi sl ative confirmations.

H.  CONNER THOWVAS, Nominee, Select Commttee on Legislative
Et hics, None, said he has served on the commttee since 1999 and
is asking for confirmation to another three-year term He enjoys
the duty and feels that this is a public service he can do for
the citizens of the state. He said he is able to neet the
committee responsibilities even though he is a partner in a |aw
firmin None. | would |ike to continue, he concl uded.

CHAI R FRENCH reported that he has served on the conmittee with
M. Thomas and has no questions. "I'm perfectly confortable and
happy that you're stepping forward to serve again," he said.

SENATOR W ELECHOMNBKI t hanked M. Thomas for his service.
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SENATOR COGHI LL remarked that he's got institutional history.

2:08: 46 PM

GARY TURNER, Nominee, Select Committee on Legislative Ethics,
said he is the director of the Kenai Peninsula College said he
just conpleted his first three-year term on the comrmttee. He
enjoys working on the commttee and considers it an intriguing
public service. | |ook forward to being reconfirned if deened
wort hy, he concl uded.

CHAI R FRENCH reported that he served with M. Turner for severa
years and is pleased that he wants to continue. It takes awhile
to get up to speed on the conplex set of rules that attend the
ethics laws in the state.

SENATOR COGHILL asked if he encountered any major surprises
since he conmes froman academ c rather than | egal background.

MR. TURNER replied he certainly relies on the attorneys that
serve on the commttee, but he thinks it's healthy that he
brings a different perspective.

2:11: 23 PM

SENATOR W ELECHOWSKI nmoved to advance the nanes Gary Turner and
H.  Conner Thomas for appointnment to the Select Comrittee on
Legislative Ethics. The names wll be forwarded to the full
menbership of the legislature in joint session for consideration
and a final vote.

CHAI R FRENCH found no objection and announced that in accordance
with AS 24.60.130, the Senate Judiciary Standing Committee
reviewed the following and recommends the appointnents of Gary
J. Turner and H Conner Thomas. He rem nded nenbers that this
does not reflect any intent by the nenbers to vote for or
against the confirmation of the individuals during any further
sessi ons.

2:12:14 PM

There being no further business to conme before the committee
Chair French adjourned the Senate Judiciary Standing Commttee
meeting at 2:12 p.m
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