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PCSI TI ON STATEMENT:  Sponsor of SB 210.

JOSH TEMPEL, Staff
t o Senat or Huggi ns
Al aska State Legislature
Juneau, AK
PCSI TI ON STATEMENT: I ntroduced SB 210.

MARK SULLI VAN, Fam |y Law Attorney
Ral ei gh, NC
PCOSI TI ON STATEMENT:  Supported SB 210.

MARK SANSQUCI, Liaison

Nort hwest State Liaison Ofice
Departnent of Defense

PCOSI TI ON STATEMENT:  Supported SB 210.

CHRI STI NG PATE, Supervising Attorney
Al aska Network on Donestic Violence and Sexual Assault
PCSI TI ON STATEMENT:  Supported SB 210.

ALLEN M BAILEY, Family Law Attorney
Anchor age, AK
POSI TI ON STATEMENT:  Supported SB 210.

JEAN M SCHEL, Attorney

Legi sl ative Legal Services

Legi sl ative Affairs Agency

Juneau, AK

POSI TI ON STATEMENT:  Expl ai ned provisions in SB 210.

DOUG WOOLI VER, Admi ni strative Attorney

Al aska Court System

Juneau, AK

PCOSI TI ON STATEMENT: Provided information related to SB 210 and
presented SB 246

THERESA OBERMEYER, representing herself
Anchor age, AK

POSI TI ON STATEMENT: Testified on SB 246.
ACTI ON NARRATI VE

1:37: 26 PM

CHAIR HOLLIS FRENCH called the Senate Judiciary Standing
Commttee neeting to order at 1:37 p.m Senators Egan, Coghill
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and French were present at the <call to order. Senators
W el echowski and Coghill joined the neeting soon thereafter.

SB  60- UNI FORM PROBATE CCODE; TRUSTS, WLLS

1: 38:26 PM

CHAI R FRENCH announced the consideration of SB 60. The bill was
heard previously and public testinony was taken. Finding no
guestions or anendnents, he asked for a notion.

1: 38: 54 PM
SENATOR EGAN noved to report comrmttee substitute (CS) for
Senate Bill 60 from commttee with individual reconmendations

and attached fiscal note(s). There being no objection, CSSB
60(L&C) noved fromcomrttee.

At ease at 1:39 p.m

1:39: 15 PM
SENATOR MCGUI RE j oi ned the conmttee.

SB 210-M LI TARY DEPLOYMENT AND CHI LD CUSTODY

1: 40: 51 PM
CHAI R FRENCH announced t he consi derati on of SB 210.

SENATOR HUGA NS, Al aska State Legislature, sponsor of SB 210,
described SB 210 as part of a national effort to nodernize how
soldiers and famlies are addressed in a deploynent. He pointed
out that the mlitary has changed substantially since the
initial |egislation was passed. The father being deployed is no
| onger the classic case. Now it's the father or the nother who
is deployed and sonetines it's both the father and the nother
who are deployed. This has caused great stress in mlitary
famlies; suicide rates are historically high.

1:45:19 PM

JOSH TEMPEL, Staff to Senator Huggins, Al aska State Legislature,
expl ained that SB 210 attenpts to give the court clear directive
on how to deal with child custody natters when a nmlitary parent
is deployed. Last year Congress said that this matter should be
addressed on the state level. The sponsor has received input
from the Alaska Bar Association Famly Law Section, Al aska
Nat i onal Guard attorneys, JAG attorneys, and famly |aw
attorneys within the state who deal wth mlitary service
menbers.
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SENATOR HUGEA NS and M. Tenpel both spoke to the follow ng
sponsor statenment in their testinony:

For nearly a decade, the War on Terror has required
Alaska to frequently deploy our active mlitary,
reserve, and Nati onal Guard troops. This high
depl oynment tenpo is putting even nore pressure on our
already strained mlitary famlies. Children who are
al ready in unusual circunstances due to their parents’
mlitary careers are being put in the situation of
having to deal with a deployed parent. It is no wonder
that the divorce rate for nenbers in the mlitary has
been steadily rising for the past decade.

However, while the travesty of divorce is hard enough
on all nmenbers of a famly, the court system is also
finding it difficult to balance the issues of
deployment wth child custody issues. A deploying
famly menber now nust fight a battle on two fronts,
the one in the Mddle East, and the one at honme. SB
210 ensures that the court system has clear directive
as to how it should deal with a deploying mlitary
nmenber if they should find thenselves in the mdst of
a child custody battle. It affords them the right to
an expedited hearing so that matters can be taken care
of before deploynent, if necessary, and it also allows
the nmenber to delegate their visitation rights to
another famly nmenber in order for the child to
maintain all famlial connections. Mst inportantly,
SB 210 requires that a court not use deploynent as the
sole reason for a change in a child custody order. Qur
men and wonen are sacrificing enough for our country,
their mlitary service should not be a reason in
itself for themto | ose custody of their children.

In 2009, because of the potential for conflict wth
current states child custody |aws, congress deened
mlitary child custody to be the responsibility of
i ndi vi dual st ates.

SB 210 includes the following itens and restrictions:
e Adefinition of a mlitary absence.

e Assurance that mlitary duties cannot be the sole
reason for a pernmanent change of custody.

* Allowance of expedited hearings with restrictions.

* The right to delegate visitation to another famly
nenber .
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* Allowance of electronic testinony.
e Limtations on tenporary custody orders.

In recognizing that the federal governnent should not
legislate a Mlitary Child Custody statute, that
Al aska has nmany service-nenbers, that the United
States mlitary currently has a high rate of
depl oynment, and that mlitary divorce rates continue
to rise, nowis a good tinme for the Al aska Legislature
to address mlitary child custody.

1:50: 06 PM
MR. TEMPEL displayed a CBS news video to illustrate custody
issues facing mlitary nenbers today.

1:53: 18 PM

MARK SULLIVAN, Fam |y Law Attorney practicing in Raleigh North
Carolina, said he is a retired Arny Reserve JAG Colonel. His
acconplishnents include appointment to the Uniform State Law
Comm ssion conmittee on mlitary custody and visitation |aws,
author of the North Carolina legislation on child custody, and
consultant to states wupdating child custody statutes. He
described the proposed statutory change outlined in SB 210 as
superior to the one he wote. He outlined the provisions in SB
210:

e A parent's deploynment may not be considered in determ ning
the best interest of the child on a hearing for a change of
cust ody.

 Gants delegated visitation rights to a famly nenber

 Allows for expedited hearings.

e Provides electronic participation.

* Requires the return of the child within 10 days after the
depl oyed parent is able to resume custody.

* Absence due to deploynent may not be used by a parent as a
wai ver of right to be with a child unless there is an
express wai ver to that effect.

* Requires the non-deployed parent to be available to the
servi ce nmenber during | eave from depl oynment.

* Requires the non-deployed parent to facilitate contact
bet ween the service nmenber and the child.

e It mandat es t hat the deployed parent give timely
information to the non-deployed parent about the |eave
schedul e.

It requires imediate notification by the non-deployed
parent of any change in address or contact information.
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1:55: 35 PM

MR. SULLI VAN said that when the Uniform Law Comm ssion neets in
April he will suggest using the Al aska |law as nodel |egislation
SB 210 does a very good job in neeting the needs of nothers and
fathers in uniform he concl uded.

SENATOR COGHI LL asked if the courts require a power of attorney
when the custodi al parent has been depl oyed.

MR, SULLI VAN expl ained that a power of attorney for education,
heal thcare, and all other issues is required as part of the
Fam |y Care Plan. It's part of mlitary regul ations.

1:58: 09 PM

MARK SANSCQUCI, Regional Liaison, Departnent of Defense (DoD)
Nort hwest State Liaison Ofice said their mssion is to be a
resource for state policy-makers as they address quality of life
issues for mlitary famlies. He said that many depl oyed service
menbers have found that states do not consider the unique
aspects of mlitary service when maki ng custody decisions. These
absences due to mlitary service can undermne and disrupt
exi sting arrangenents creating stress on parents and children.
The depl oyed nenber nay be distracted and | ess able to focus on
his or her mssion. The DoD state |iaison office is focusing on
this as a key issue affecting mlitary famlies in the states.

MR. SANSOUCI said that the policy and |anguage in SB 210
addresses the areas of concern relating to mlitary menbers and
child custody. It prevents the courts from considering absences
during deploynent as the sole basis for making custody and
visitation decisions and allows for expedited hearings or use of
el ectroni c conmuni cation so that deploynent does not prevent a
service nenber from participating in court hearings. SB 210
supports the reinstatenent of the custody order after the
service nenber returns from the deploynment and allows for the
del egation of visitation rights and visitation during periods of
| eave. This ensures a continued bond between the mlitary nmenber
and his or her children.

Currently 32 states have passed | aws that address sone aspect of
the difficulties facing parents who nust tenporarily give up
custody of their children or who nust forego visitation when
called to take up the burdens of the nation.

2:01: 53 PM
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SENATOR EGAN asked how he would <classify the proposed
| egislation using the "strong, weak, and nil" netric referenced
in the CBS report.

MR. SANSOQUCI replied he agrees with Mark Sullivan. SB 210 has
all five provisions that DoD is looking for; it's excellent.

SENATOR COGHI LL asked what the DoD will do to ensure that
mlitary famlies aren't burdened by having to rent a notel off
post or of f base to accommobdate hearing and custody
requirenments.

MR. SANSQUCI agreed that woul d be of paranobunt concern. He noted
that children continue to have a mlitary ID and they may have
benefits, but he hesitates to specul ate on each circunstance.

2:06: 33 PM

SENATOR COGHILL said his concern is that the bill inposes
requirenents on the court to do certain things and he wants to
make sure that mlitary nenbers and their children aren't |eft
standing outside the gate in cold weather in order to visit one
anot her.

MR. TEMPEL directed attention to page 2, lines 13-15, which
states that the child nust be nade reasonably available for
visitation to the deployed parent if it's in the child s best
interest. There is no mandate and it nust be in the child s best
i nterest, he enphasi zed.

SENATOR COGHILL clarified that he was | ooking for DoD to say it
woul dn't be a problem to accommpdate mlitary parents who are
visiting their child while they are on | eave and on the post.

2:07:46 PM

CHRI STI NE PATE, Supervising Attorney, Al aska Network on Donestic
Vi ol ence and Sexual Assault ("Network"), said she has practiced
famly law in Al aska for about 15 years; for the last ten years
she has run a statewide legal program for victins of donestic
violence and sexual assault. The Network has worked wth the
sponsor on the bill and continues to have a few safety concerns
with the language as it mght apply in cases of donestic
vi ol ence.

M5. PATE said the first concern relates to the potential for
abuse in the expedited hearings at the initial custody phase and
the nodification phase outlined on page 2, lines 6-10 and page
4, line 5. Court records indicate that up to 80 percent of
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people go through famly |law proceedings pro se and her
experience is that abusers, at tines, use this as an abusive
tactic in litigation.

2:10:45 PM
SENATOR W ELECHOWSEKI j oi ned the conmm tt ee.

M5. PATE said she appreciates that the sponsor worked to include
| anguage to ensure that l|aws protecting victinms of donestic
vi ol ence and sexual assault in custody cases is clearly |inked
to this statute. However, the language isn't clear that the
rebuttal presunption in custody |law would apply to the depl oyed
parent and the one being delegated custodial rights. It should
be clear that it wuld apply to both people as potential
cust odi ans of children.

The final concern relates to notice about changes in address and
| ocation. Current information is inportant when there's a
depl oyed parent that has little contact, but for victins of
donmestic violence it would be helpful to clarify that this is
assumng that there are no safety concerns for a parent or a
chi |l d.

2:12:42 PM

ALLEN M BAILEY, Famly Law Attorney, Anchorage, said he has
been in practice for 36 years, 26 years as a famly |awer
primarily handling famly l|law cases for service nenbers from
what is now called Joint Base Elnendorf-R chardson. He related
that he is the current chair of the Child Custody Comrittee of
the ABA Famly Law Section, a forner nmenber of the ABA
Comm ssion on Donestic Violence, and a nenber of the Anchorage
DV Caucus. The drafters of SB 210 have done an outstanding job
of incorporating |anguage to ensure that the courts consider
donestic violence issues along wth the best interest of
children, he said. Those are the two nobst inportant things that
the judge will consider in these requests.

MR. BAILEY opined that SB 210 will be easier to enforce than the
North Carolina |aw because it has nore specific terns and
i ncl udes br oader nmeans for el ectronic comuni cat i on.
| ncorporating Internet-based video testinony helps to reduce the
advantage of a person who is present in the courtroom over a
person who is not able to be present.

2:18: 36 PM
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SENATOR W ELECHOWSKI asked if a custodial parent who is depl oyed
to Iran or Irag could possibly take the child along and if that
woul d change under this bill.

MR. BAILEY replied there are many ways to handle these matters,
but this bill wll prohibit a judge from considering depl oynent
in making a determnation. There will be a tenporary order for
t he noncustodial parent to have custody of the child during the
depl oynent, but when the deploynent ends the order wll revert
unl ess sonmeone takes an action to bring the child s safety to
i ssue.

SENATOR W ELECHOWBKI asked if the touchstone in famly law is
the best interest of the child.

MR. BAILEY replied he tells his clients that it's the guiding
star, but the presunption in AS 25.24.150(9) and sone
resol uti ons adopted by interdisciplinary groups have brought the
safety of the child to an even stronger position.

2:22:12 PM
SENATOR W ELECHOWBKI asked if the courts ever order children to
acconpany a depl oyed parent.

MR. BAILEY said he's never heard a court order that unless the
depl oyment was to a technically overseas base |ike Al aska.

SENATOR W ELECHOWSBKI hi ghlighted his concern that the |anguage
in Section 1, subsection (a) appears to say that if a person
requests custody to take their child to Iraq or Afghanistan, the
court couldn't deny the request sinply because it's a war zone.
He asked if he reads it the sane way.

MR. BAILEY said his understanding is that the service nmenber who
has custody has to execute a famly care plan including a power
of attorney designating sonmeone to care for the child in the
event of deploynent. "I don't believe parents are permtted to
take their children along on deploynments or anywhere that
children m ght be endangered," he said.

SENATOR W ELECHOWEKI conmented that the | anguage is problenmatic.
2:24: 30 PM
CHAI R FRENCH said he understands the point is to not penalize a

depl oyed parent for their deploynent. It's not intended to allow
the child to go along on a depl oynent across the gl obe.
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MR. TEMPEL pointed out that the |anguage says it can't be done
if it isn't in the child' s best interest and bringing a child
into a war zone definitely isn't in the child s best interest.
He hasn't heard of that happening.

SENATOR W ELECHOWBKI said he can't inmagine that would be the
case, but the way it's witten it isn't clear.

2:25.: 47 PM

JEAN M SCHEL, Drafting Attorney, Legislative Legal Services,
Legi sl ative Affairs Agency, explained that the intention was not
to override provisions governing custody and visitation orders
in the state, but at the sane tine to not penalize a parent for
being deployed or for noving to active mlitary status. She
noted that this and every other state has laws that govern
moving a child from their honme jurisdiction. She pointed out
that the best interest of the child is clearly stated throughout
Sections 1 and 2. She would be surprised if a court m sconstrued
that provision to require or allow a child to be deployed with a
parent. Furthernore, deploynment orders specify whether it is
with or without a famly and state |aw cannot override that
or der.

CHAIR FRENCH said it's a point for the commttee to ponder to
ensure that it doesn't raise a question in a judge's mnd that
doesn't need to be raised.

M5. M SCHEL suggested that it could go back to the sole factor
in maki ng a deci sion.

CHAIR FRENCH reviewed the provision dealing with expedited
heari ngs for parents being depl oyed or subject to deploynent and
asked how a judge would analyze the phrase "subject to
depl oynent . "

MR. TEMPEL explained that it nmeans that you have received notice
that you are going to depl oy.

CHAIR FRENCH said it needs clarification so that a nonmlitary
j udge woul d understand that.

M5. M SCHEL pointed out that the issue is dealt with in the
definitions.

CHAIR FRENCH said his staff, Cndy Smth, just pointed that out
as well.
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2:29:50 PM
SENATOR COGHI LL asked where in the bill it talks about holding a
subsequent hearing after returning from depl oynent.

M5. MSCHEL directed attention to page 3, lines 26-29. It
addresses the resunption or reinstatenment of an existing order
if it had been tenporarily nodified under Section 2 of the bill.

SENATOR COGHI LL asked if both the deployed parent and the
nondepl oyed parent are subject to reeval uation.

M5. MSCHEL directed attention to page 3, lines 20-29. The
answer is yes, but the nondeployed parent has the burden of
proof if there's an issue opposing resunption of the original
order, she said.

2:32:23 PM
CHAI R FRENCH asked M. Wholiver if the court would be ready to
i npl enent the electronic and tel ephonic aspects of the bill if

the I aw were to pass.

DOUG WOOLI VER, Administrative Attorney, Alaska Court System
said they asked the sponsor to clarify the neaning of
"electronic.” The court can do Skype-type communi cation, but it

doesn' t have t he ability to do full-bl own vi deo
tel econferencing. The proposed anmendnment to [Rule 99(a) of the
Alaska Rules of Cvil Procedure] makes it clear that it is

| nt er net - based. There may be bandwi dth issues in sone |ocations,
but there certainly shouldn't be problens in Anchorage and
Fai rbanks. He presunes that's where nost of these hearings wll
occur because in this state nost people are deployed from those
| ocati ons.

CHAIR FRENCH recalled that <child custody is dealt wth in
superior court rather than district court so the hearings would
take place in larger netropolitan areas, not small villages.

MR. WOOLI VER agr eed.

SENATOR W ELECHOWSKI asked if Internet conferencing would add
cost .

2:34: 31 PM
MR WOCOLIVER replied it may cost $200 per courtroom

SENATOR W ELECHOWSKI suggested doing it in every child custody
case if it's that inexpensive.
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MR WOOLIVER replied the court 1is already noving in that
di rection.

CHAI R FRENCH announced he would hold SB 210 to ponder questions
i ke that.

SB 246-1 NCREASI NG NUMBER OF SUPERI OR CT JUDGES

2:36: 20 PM
CHAI R FRENCH announced t he consi derati on of SB 246.

DOUG WOOLI VER, Administrative Attorney, Alaska Court System
said that SB 246 adds one superior court judge to the Third
Judicial District. That judge will be located in Anchorage and

will handle civil cases. He explained that this change requires
a bill because the nunber of superior court judges is determ ned
in statute.

MR, WOOLIVER said the court could justify three nore superior
court judges in Anchorage, but they hope to make sone procedural
reforns so that one additional judge will suffice, at least for
this year. He related that a couple of case types, not
additional filings, have resulted in increased workload for
superior court judges. These are child in need of aid (CINA
cases and cases where one or both parties are unrepresented by
counsel . Judges are spending nore tinme on Cl NA cases now because
standing masters are doing less work. Previously, a CINA case
would cone to a standing master and proceed through the naster
until it was a contested hearing in which case it would be sent
to a superior court judge tenporarily and then back to the
master. That system saved judge tine but it sent famlies
bounci ng back and forth between one judge and the master then
another judge and the nmaster. Superior court judges have the
ultimate authority to make decisions in CINA cases, but the
judge wasn't always famliar with the case. Mire frequently, the
famly wasn't famliar with the judge that was deciding the
case. The new practice in Anchorage takes nore time for superior
court judges even though the cases don't take |onger. Superior
court judges are spending nore tine on these cases, which is
better for the famlies and the outcone of the case.

MR. WOOLI VER said that CI NA cases al so have nore status hearings
than in the past. The way the process works now is that famlies
are told all the things they have to do in order to get their
children back. Judges found, largely through the therapeutic
court process, that regular status hearings before a judge keep
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famlies focused on what they need to do and the judge infornmed
about their progress. This increases the |likelihood that the
famly will be reunited. These two things are keeping superior
court judges busier.

2:39:56 PM

MR. WOOLI VER said that the other case type that causes nore work
for judges is when parties are unrepresented. In divorce cases
about 80 percent of people are unrepresented in all post decree
noti on work. \Wen donestic relations cases are first filed about
37 percent have counsel on both sides, 37 percent have no
counsel on either side, and about 25 percent have counsel on one
side but not the other. The court has taken steps to nmeke it
easier for people who can't afford a |lawer to access the court
system but that takes nore tinme. By making it easier for pro se
litigants, particularly with the Famly Law Self-Help Center,
nore people go to court unrepresented.

Addi ng one superior court judge will help the workl oad sonmewhat,
but the court is also |ooking at |ess expensive ways to inprove
the system so it doesn't have to ask for nore than one
addi ti onal judge, he said.

2:42: 31 PM
SENATOR COGHI LL asked if therapeutic courts are simlarly tinme
consunming or if these cases are on a different |evel.

MR  WOCOLIVER replied they're a |little different. In the
t herapeutic court process it takes a lot of tine during the 18
nmonth program but the hope is that it wn't take time in the
future. In contrast, custody cases can be before the court for
18 years. The therapeutic approach with CINA cases doesn't save
time, but hopefully better decisions are nmade increasing the
i kelihood that parents will get their act together and they'l
get their kids back.

2:44:26 PM

THERESA OBERMEYER, representing herself, said she was notivated
to testify when she learned that SB 246 is about creating nore
judgeships. "It's fine with ne, but | know this - it's all
becom ng so bureaucratic,” she concl uded.

CHAI R FRENCH hel d SB 246 in commttee.
2:50: 38 PM

There being no further business to conme before the commttee
Chair French adjourned the neeting at 2:50 p. m
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