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COW TTEE CALENDAR

COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO 98(FIN AM

"An Act relating to mnor consumng and repeat m nor consum ng;
relating to penalties for wviolations of I|imtations on
possessi ng, sendi ng, shi ppi ng, transporting, or bri ngi ng
al coholic beverages to, soliciting or receiving orders for
delivery of alcoholic beverages to, and the manufacture, sale
offer for sale, barter, traffic, or possession of alcoholic
beverages in, a local option area; and providing for an
effective date."

MOVED CSHB 98(FIN) AM OQUT OF COW TTEE

SENATE BI LL NO. 60
"An Act relating to the Uniform Probate Code, including wlls
trusts, nonprobate transfers, augnented estates, per sonal
representatives, and trustees; and anending Rules 3 and 8,
Al aska Rules of Cvil Procedure, Rule 1, Al aska Rules of Probate
Procedure, and Rule 37.5, Alaska Rules of Adm nistration.”

HEARD AND HELD

COW TTEE SUBSTI TUTE FOR HOUSE BI LL NO 186(FIN) AM
“"An Act declaring that certain firearns and accessories are
exenpt from federal regulation.™

HEARD AND HELD

PREVI QUS COW TTEE ACTI ON

BILL: HB 98
SHORT Tl TLE: ALCOHOL: M NOR CONSUM NG LOCAL OPTI ON
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03/ 31/ 09 (S) L&C AT 1: 00 PM BUTROVI CH 205
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03/ 31/ 09 (S) M NUTE( L&C)
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04/ 13/ 09 (H FIN RPT CS(FIN) 5DP 5NR
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HAWKER, STOLTZE
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04/ 17/ 09 (S) READ THE FIRST TIME - REFERRALS
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W TNESS REG STER

ESTHER CHA, Staff
to Senator McQuire
Al aska State Legislature
Juneau, AK
PCSI TI ON STATEMENT: I ntroduced SB 60 on behal f of the sponsor.

DOUGLAS BLATTMACHR, Presi dent

SENATE JUD COW TTEE - 3- February 1, 2010



Al aska Trust Conpany
PCSI TI ON STATEMENT: Testified in support of SB 60.

DAVE SHAFTEL, Estate Pl anning Attorney
POSI TI ON  STATEMENT: Provided an explanation of the statutory
changes proposed in SB 60

JONATHAN BLATTMACHR, Attor ney
PCSI TI ON STATEMENT: Testified in support of SB 60.

DANA L. OLSON, representing herself

Kni k, AK

PCSI TI ON STATEMENT: Expressed concern with the breadth of SB
60.

REPRESENTATI VE M KE KELLY

Al aska State Legislature

Juneau, AK

POSI TI ON STATEMENT:  Sponsor of HB 186.

DEREK M LLER, Staff
to Representative Mke Kelly
Al aska State Legislature
Juneau, AK
POSI TI ON STATEMENT: I ntroduced HB 186 on behalf of the sponsor.

FRANK W TURNEY, representing hinself
Fai r banks, AK
PCSI TI ON STATEMENT: Testified in support of HB 186

M KE PRAX, representing hinself
Fai r banks, AK
POSI TI ON STATEMENT: Testified in support of HB 186

SCOTT HAMANN, representing hinself

Kenai, AK

PCSI TI ON STATEMENT: Testified in support of HB 186

ACTI ON NARRATI VE

1: 33: 58 PM

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Conmittee neeting to order at 1:33 p.m Senators Coghill, Egan,

and French were present at the call to order. Senators MQ@ire
and W el echowski arrived soon thereafter.
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HB 98- ALCOHOL: M NOR CONSUM NG LOCAL COPTI ON

1:34:40 PM

CHAI R FRENCH announced the consideration of HB 98. [CSHB 98( FI N)
AM was before the conmmttee.] He noted that the bill was heard
previously and public testinony was taken. Finding no questions,
he asked the will of the conmttee.

SENATOR COGHI LL noved to report HB 98 from committee wth
i ndi vi dual recomendati ons and attached fiscal notes.

1:35:42 PM
CHAIR FRENCH stated for the record that additional fiscal
information is forthcomng and will acconpany the bill to the

Finance Committee. There being no objection, CSHB 98(FIN AM
noved fromthe Senate Judiciary Standing Commttee.

SB  60- UNI FORM PROBATE CCDE; TRUSTS, W LLS

1:36: 34 PM
CHAI R FRENCH announced the consideration of SB 60. [CSSB 60
(L&C) was before the commttee.]

ESTHER CHA, Staff to Senator McGuire, introduced SB 60 and read
the following into the record. Oiginal punctuation provided.

The climate for trust and estate planning is highly
conpetitive, and the trust business is a multi-billion
dol lar sector that often crosses state lines in order to
take advantage of nore attractive state trust |aws.
Wthout changes in legislation, Al aska would not be able
to maintain its position at the forefront. Gven this
conpetition, SB 60 seeks to anend the Uniform Probate
Code.

Probate is the legal process in which a wll is reviewed
to determne whether it is valid and authentic. Probate
can also refer to the general admnistering of a deceased
person’s will or the estate of a deceased person w thout
a wll.

A trust is simlar to a will wth one very inportant
distinction. Wth a trust, your property won't go through
probate when you die. Wiereas a wll during probate nuch
of the estate is taken by taxes, nostly at the federal
| evel, and sonetimes attorneys. So when you create a
trust you transfer your properties and assets to it while
you are still alive and it continues on through your
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death and thus does not need to go through the sane
costly legal proceedings that a will does.

SB 60 therefore clarifies, updates and adds to existing
Al askan probate laws with the aim of (1) inproving the
ease of administration of wills, estates, and trusts for
Al askan residents and (2) making Al aska a nore attractive
pl ace to do trust business.

Most of these changes involve either clarifying |anguage
or omtting unnecessary verbiage. O her changes incl ude:
1) Clarifying issues relating to representation of an

i ncapaci tated person

2) Carifying property transfers involving a deceased
spouse

3) Creating a procedure for the establishnent of will
and trust validity before death

4) And addressing the venue proceeding if a decedent
lives outside of Al aska, but held significant assets
within the state

The changes in SB 60 were brought to our office’s
attention by experts in the probate and trust field, and
to nmy know edge, our office has not received any negative
f eedback on them

SB 60 is part of an ongoing effort to nodernize our trust
laws and by doing so (1) to create jobs and revenue, (2)
to diversify our econony, and (3) to nmake Alaska as
attractive to trust business and investnment as Del aware
is to credit card and banki ng busi ness.

1:40: 28 PM

DOUGLAS BLATTMACHR, President, Alaska Trust Conpany, said his
conpany has worked with trust attorneys to enhance Al aska trust
| aws. They support SB 60.

DAVE SHAFTEL, Attorney, said he's part of an informal group that
has been working since 1997 to inprove Al aska estate and trust
aws. Currently Alaska is seen as having the best laws in this
field, which has attracted significant business from people
out si de the state.

MR. SHAFTEL reviewed four subject areas in SB 60. Section 1 adds
a procedure for maeking changes in docunents where it's necessary
to give notice and have all interested parties participate. The
|aw has always recognized that someone with capacity and a
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simlar interest can represent and incapacitated person.
Subpar agraph (G on page 3, line 10, adds |language to facilitate
this type of representation. It allows the person whose will or
trust it is to designate a representative.

Section 2 nmakes an adjustnent to the "widow s election" in an
estate. If the surviving spouse doesn't |ike what the deceased
spouse left himor her in the will, he or she can el ect against
what was left and instead take one-third of the nutually
conbi ned assets. This is a comon provision in separate property
st at es.

Section 3 amends AS 13.12.205(2)(A). Alaska has a self-settled
di scretionary spendthrift trust whereby a person can create a
trust for him or herself and nmenbers of their famly. The trust
assets will be protected fromcreditors and won't be taxed under
the federal estate tax when the person dies.

CHAIR FRENCH asked if the only change in Section 3 is the
del eted | anguage on page 6.

1:46: 58 PM
MR. SHAFTEL replied Section 4 is related; it adds a new
subsection (b) to the sane statute. It's a fair limtation that

basically says that if you and your spouse agree that your
spouse cannot elect to give the lifetine trust that you set up
for the famly, or if you set this trust up 30 days before you
are married, then the assets in this trust won't be included in
pool of assets that your spouse could elect to give at your
death if your spouse didn't like what you left him or her in
your will. This brings Alaska law into conformty to what other
states have done.

1:47:58 PM
SENATOR W ELECHOWSEKI j oi ned the conmitt ee.

CHAI R FRENCH asked for an exanple of how the w dow s election
wor ks.

MR. SHAFTEL posed a hypothetical exanple that in your estate
pl anning you decide that when you die you want to |eave 90
percent of your assets to your children and 10 percent to your
wife. Then you die and your w fe decides she is unhappy wth
your will. The law allows her to elect against your wll and
instead get one-third of the assets in the augnented estate.
That is a technical term for the assets the husband and wfe
have accunul ated over their lifetime. Thus, your wife wll end
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up with one-third of the famly's assets instead of 10 percent.
SB 60 says that if during the marriage both spouses agree to
create a special trust, the surviving spouse cannot elect
agai nst that particul ar asset.

CHAI R FRENCH observed that, that can only come into being given
her consent while she was alive.

MR. SHAFTEL agr eed.

1: 50: 59 PM

SENATOR COGHI LL asked why it is necessary to delete from Section
3 the language that references an irrevocable transfer in trust
wWth a transfer restriction under AS 34.40.110(a).

MR. SHAFTEL explained that when this trust law was initially
drafted it included this particular kind of trust in the
augnented estate. Qher states have said that if the spouse
consented to the trust or if it occurred before the narriage,
then it doesn't make sense to include that trust as part of the
augnented estate. This is a continuing and growing area and this
change takes advantage of that new |earning and thinking, he
sai d.

CHAIR FRENCH asked if the widows election pertains in non-
comunity states only or if it pertains in all states.

MR. SHAFTEL replied it's only in non-community property states;
in comunity property states both spouses own half of all the
assets.

CHAI R FRENCH said Al aska is a non-comrunity property state.

MR. SHAFTEL said that is the default classification, but since
1998 Al askans can elect into a comrunity property system which
is helpful from a tax standpoint. SB 62 nakes inprovenents in
t hat area.

1:54: 07 PM
SENATOR MCGUI RE j oi ned the conmitt ee.

MR. SHAFTEL said Section 8 adds a new Article 5A dealing with
establishing the validity of a will or trust before death. It
addresses the problem of a person who dies after executing a
will or trust only to have their famly say that the decedent
had been incapacitated or unduly influenced or under duress when
the will or trust was executed. This establishes a procedure to
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petition the court to determne that your will is valid before
you deat h.

1:57:29 PM
SENATOR W ELECHOWNSKI asked what other states have adopted this
ki nd of provision and how much litigation has derived fromit.

MR. SHAFTEL replied three other states have this kind of |aw or
will allow this type of litigation. In these situations there
will be litigation one way or the other, but it's nore accurate
if it's done up front when the testator or settlor of the trust
is available to be a witness. This type of law will allow for
resolution of a controversy that will occur one tine or another
anyway.

2:00: 26 PM
SENATOR EGAN asked how power of attorney is rel ated.

MR. SHAFTEL replied a durable power of attorney doesn't really
deal with what happens to a person's property after they die

This provision establishes a procedure for determ ning whether a
person had the capacity to understand what he or she was doing
when he or she signed their will or trust and that it wasn't
si gned under undue influence or duress.

2:02: 28 PM
CHAIR FRENCH asked when the other three states passed this
provision into | aw.

MR. SHAFTEL replied Chio has had proceedings |like this for 10-15
years, but no state has a statute that |ays out the step-by-step
procedure for doing this. He and others have been working on
this provision for 3-4 years.

CHAI R FRENCH asked if there have been argunments advanced agai nst
this and, if so, what formthe take.

2:04: 30 PM
MR. SHAFTEL replied there could be a concern that nore hearings
woul d result.

CHAI R FRENCH asked if he agrees that the person that brings the
suit bears the cost. The testator would bear the cost of asking
the court to validate their will or trust before their dem se.

MR. SHAFTEL agreed; the burden of proof is on the person that
brings the chall enge.

SENATE JUD COW TTEE - 9- February 1, 2010



SENATOR COGHI LL pointed out that the testator has the right to
change their will or trust after having received court approval
He asked if people who are subject to the trust could use this
tointimdate the testator.

MR. SHAFTEL answered the settlor has to give their consent for
sonmeone other than the personal representative, the testator, or
the settlor to bring an action.

2:07:18 PM
CHAI R FRENCH referenced page 9, line 9, and clarified that the
testator is the person whose will it is. It is only the testator

or the person they nomnated to serve as their personal
representative who can seek one of these court declarations.

MR. SHAFTEL agr eed.
CHAI R FRENCH asked if it works the sanme way for trusts.

MR. SHAFTEL said in the case of trusts either the trustee or the
settlor can bring an action. Responding to a request, he
expl ai ned that the settlor is the person whose trust it is.

2:08:15 PM

SENATOR MCGQUI RE said that however nessy it may be, she'd prefer
to let a challenge play out so people don't feel that their
rights are abridged.

MR. SHAFTEL said the |ast change, on page 13, adds a venue
provision for probate proceedings in Alaska. If the decedent
wasn't domiciled in the state at the tinme of their death, the
probate proceeding can be brought in the district where the
fiduciary resides or has a principal place of business.

SENATOR COGHI LL asked if the venue provision could be used as a
way to | everage the estate.

MR. SHAFTEL replied this provision sinply fills a gap in Al aska
I aw.

CHAI R FRENCH t hanked M. Shaftel for his testinony.

2:13:10 PM
JONATHAN BLATTMACHR, Menber, Alaska Bar Association, reported
that his intent in proposing the provision to validate a will or

trust before death was to reduce litigation. He expressed the
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view that this is the best bill of its kind in the country;
Arkansas and Chio have adopted a simlar provision, but their
procedures are unclear. Responding to Senator Coghill's
guestion, he said he doesn't believe that this would be used to
| everage anybody because a judge wll neke the determ nation
about validity. However, he said, a codicil to the will would
knock that proceeding out of the way. This is a great bill that
keeps Alaska in the forefront of estate and trust Ilaw, he
st at ed.

2:15:41 PM

SENATOR MCGUI RE comrented that circunstances change through the
years and it would give peace of mnd to know that your frane of
m nd and your wi shes are a matter of record.

SENATOR W ELECHOWSKI asked if this mght bring people to Al aska
to validate their wills from other states.

MR J. BLATTMACHR replied it is possible. Al aska, New York and a
few other states have specific statutes that allow nonresidents
to have their wills admtted to original probate in the state in
which they are not a resident. He anticipates this will bring
some business to Alaska in that regard.

2:18: 08 PM

SENATOR W ELECHOWSKI said he hopes everyone understands the
ram fications. This could be good for Al aska business, but sone
of the conpl ex cases coul d consune consi derable court tine.

DANA L. COLSON, representing herself, expressed concern with the
breadth of SB 60; it covers too many topics. Also, the bill
violates individual privacy and presents constitutional issues
related to Article 8, Section 17. She understands the desire to
address this business nodel, but security isn't consistent in
this state and the bill doesn't address that. She said she would
send her witten coments.

2:24: 02 PM

CHAI R FRENCH asked her to send her comments to his office and he
woul d make sure that all comrittee nmenbers receive a copy. He
cl osed public testinmony and held SB 60 for a future hearing.

At ease 2:24 p.m to 2:25 p. m

HB 186- AK FI REARMS EXEVMPT FROM FED. REGULATI ON

2:25: 03 PM
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CHAIR FRENCH announced the consideration of HB 186. [CSHB
186(FIN) AM was before the commttee.]

REPRESENTATI VE M KE KELLY, Al aska State Legislature, sponsor of
HB 186, said this bill addresses both the Second Anendnent and
commerce. It states that firearns and accessories manufactured
and sold in this state should be regulated by the State of
Al aska and should not be the concern of the federal government.
The bill further states that the Attorney General of Alaska may
enforce this. He reported that it's become difficult if not
i npossible to buy ammunition in this state because people are
buying it so quickly.

2:27:29 PM

CHAIR FRENCH noted that during the Interim he was invited to
speak on this bill to the Second Anmendnent Task Force; he found
that nmany people are deeply interested in this idea. Wth that
in mnd, public testinmony will be taken today and the |egal

questions w |l be addressed at a future hearing.

DEREK M LLER, Staff to Representative Kelly, introduced HB 186
readi ng fromthe sponsor statenent.

The United States Constitution gives Congress the
authority to regulate Interstate Conmerce between the
states and 18 USC 922 makes it unlawful for any person
not licensed as a manufacturer or dealer in firearns
to engage in the business of manufacturing or dealing
in firearms. Collectively, the Interstate Conmerce
Clause and 18 USC 922 are wused by the federal
governnment as a neans to regulate firearns.

The Al aska Firearns Freedom Act addresses this by

exenpti ng firearns, firearm accessori es, and
ammuni ti on manufactured and retained in the state from
al | f eder al firearm control | aws i ncl udi ng

registration, as firearnms that neet these criteria
shouldn’t be regulated by the federal governnent
because they have not traveled in interstate commerce.
Firearnms exenpt from this Act nust have the words
“Made in Alaska” clearly stanped on a central netallic
part such as the receiver or franme. CSHB 186(FIN) al so
allows the Attorney General of Alaska to defend a
citizen of this state who is prosecuted by the federal
gover nnent under their authority to regul ate
interstate commer ce for vi ol ati ng f eder al | aw
regar di ng t he manuf act ur e, sal e, transfer, or
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possession of a firearm firearm accessory, or
anmmuni ti on manufactured and retained in this state.

This bill frees certain firearnrs from federal
regulation as long as certain conditions are net. It
frees the state of Alaska from restrictive federal
firearm regulation and allows the state to take
responsi ble firearmregulation into her own hands.

2:30: 20 PM
SENATOR W ELECHOWSKI asked how many firearns and how nuch
anmunition is manufactured in Al aska.

MR MLLER replied there isn't nuch if any; a simlar bill
passed in Montana to hopefully induce that type business.

SENATOR W ELECHOWSKI asked if there's been any |egal analysis
about the constitutionality of this wunder the Interstate
Commer ce Cl ause.

MR. MLLER directed attention to the detailed |egal analysis by
Jerry Luckhaupt .

CHAIR FRENCH restated that legal issues will be addressed in a
future hearing. The Interstate Commerce Clause is one of the
nore conplex areas of law, it's a vague but overarching term
that has nmeant different things in different eras of court
hi story.

2:32: 10 PM
SENATOR W ELECHOWBKI asked if the Mntana |aw has been
chal | enged.

MR MLLER replied not that he isn't aware of any chall enge.

CHAIR FRENCH pointed out that the Mntana Shooting Sports
Association went to «court asking for declaratory judgnent
upholding the Mntana law, which is the reverse of what you
mght normally see. It was filed in Septenber 2009, but he
doesn't know the status.

2:33.16 PM

FRANK W TURNEY, representing hinself, Fairbanks, stated support
for HB 186. God bless the states that recognize that the Tenth
Amendnment is still wvalid, he said. This is a bill that
denonstrates the sovereignty of the State of Al aska. The issue
is not only about manufacturing firearnms in Alaska, it's also
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about state's rights. Under the N nth and Tenth Amendnents,
states have responsibility for regulating intrastate comrerce

and the federal governnent has no role whatsoever. If HB 186
passes and is signed into law, it's likely that the federal
government will file a lawsuit so he's pleased that the Attorney
Ceneral will defend state rights in this regard. | hope to one

day purchase a gun that is stanped "Made in Al aska," he said.

2:35:55 PM

M KE PRAX, representing hinself, Fairbanks, encouraged the
commttee to pass HB 186. It's primarily a matter of state's
rights under the Tenth Anendnent; Alaska should be free from
federal regulation of intrastate comrerce. This bill increases
citizen liberty and the Legislature shouldn't steer clear of the
i ssue just because the court nmay turn it down. W don't know
what the court mght do until the case is before it; if the
court decides to get involve we'll cross that bridge when we get
t here, he said.

2:38:46 PM

SCOTT HAMANN, representing hinself, Kenai, stated strong support
for HB 186. He agrees with the previous speaker with respect to
not worrying about |egal challenges. The best thing to do is to
get the bill signed into law. Let the court fight it out because
that's what will happen, he said.

CHAIR FRENCH closed public testinony and held HB 186 in
comm ttee.

2:41: 18 PM

There being no further business to come before the commttee
Chair French adjourned the neeting at 2:41 p. m
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