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ACTI ON NARRATI VE

1:35:28 PM

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:35 p.m Present at the call to
order were Senators Welechowski, MQ@ire and French. Senator
Therriault arrived soon thereafter.
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HB 101- EXEMPTI ONS: LI FE | NSURANCE; ANNUI TI ES

1:35:56 PM
CHAI R FRENCH announced the consideration of HB 101. [Before the
comm ttee was CSHB 101(JUD). ]

AVMANDA  MORTENSEN, Intern to Representative John Coghill,
speaki ng on behalf of the sponsor, explained that HB 101 would

exenpt the full value of life insurance and annuity contracts
from levy to satisfy unsecured debt. This bill would protect
Al askan famlies and their ability to plan for the future. For
exanple, if "person A" were to hit "person B' wth a car,
"person B" could sue for the assets of "person A". This bil

woul d protect "person A s" |ife insurance and annuity contract
so that his/her famly could survive in the event of "person
A s" death. However, "person B" would not be prevented from
pursuing "person A s" other assets to fulfill a settlenent

award. Additionally, HB 101 would protect the death benefits of
the spouse or a dependent of the debtor in the event the debtor
survi ves.

Wiile retirenment plans currently are creditor protected under
federal laws, this bill wll help in instances in which the
enpl oyer does not provide the enployee with a retirenment plan.
The enployee could use an annuity as a retirenent plan and
provide financial security for thenselves and their famlies.
G ven the uncertainty of the Social Security system this bil
IS particul arly | mpor t ant to help Alaska famlies to
legitimately provide for their future. She related that HB 101
falls under AS 09.38.015 Property exenpt without limtation.

1:37:37 PM
Senator Therriault joined the conmttee.

M5. MORTENSEN explained that Section 1 renpves the $10,000
exenption cap on life insurance and annuities. Section 2 renoves
the | anguage “or payable” to clarify a potential ambiguity that
woul d all ow garni shnent of death benefits prior to a person's
death. Section 3 repeals AS 09.38.025(a) because the exenption
of wunmatured life insurance and annuity contracts now falls
under the category of “property exenpt without limtation” in AS
09.38.015. Section 4 is an applicability section that states
that this will apply only to a debt that is created on or after
the effective date of this Act.
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SENATOR W ELECHOWSKI asked if $100,000 in unpaid child support
could be renoved from soneone’s $1 nmillion life insurance policy
under this bill.

M5. MORTENSEN replied child support can be garni shed from exenpt
property under AS 09.38.65(a)(1)(A).

SENATOR W ELECHOWSKI asked if there is a list of things that
coul d be garnished that would not be covered by this bill.

1:39: 26 PM

M5. MORTENSEN said the list includes: child support; unpaid
earnings of up to one nonth's conpensation or the fulltine
equi val ent for personal services of an enployee; state or |oca
taxes; a |levy against exenpt property to enforce a claimfor the
purchase price of the property or a loan nmade for the express
pur pose of enabling an individual to purchase the property and
use it for that purpose; labor or materials furnished to nmake
repair, inprove, preserve, store, or transport the property; and
a special assessnent inposed to defray costs of a public
i nprovenent benefitting the property.

CHAIR FRENCH asked if the answer is yes or no to Senator
W el echowski's question about whether or not the deceased’ s
annuity contract could be garnished to pay unpaid child support.

M5. MORTENSEN replied she would defer to Linda Hul bert to speak
to death benefits.

1:40: 59 PM
CHAI R FRENCH asked if there has been opposition to the bill.

M5. MORTENSEN replied there hasn’'t been that nuch opposition;
nost people see it as a benefit to Alaska famlies.

CHAIR FRENCH said he likes the general idea. He reviewed the
list of exenpt property under Sec.09.38.015(a) and asked what is
i ncl uded under paragraph (11), benefits paid or payable under AS
47.45. 301 - 47.45. 309.

1:42:20 PM
M5. MORTENSEN deferred to M. Bail ey.

CHAI R FRENCH suggested the committee m ght consider inposing an

upper limt on the exenptions. He related that he typically
falls on the side of protecting consuners, but he’s mndful of
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the creditor who nay have l|oaned a person $1 mllion based on
the strength of a contract, and suddenly they can’t collect.

SENATOR W ELECHOWSKI noted that Ms. Mrtensen said there hasn't
been much opposition to the bill and asked if there has been any
opposi tion.

M5. MORTENSEN explained that the main concerns related to the
potential for soneone to use this fraudulently. But in other
states it’s been proven that the courts don’t allow fraudul ent
transfers and hiding of noney.

SENATOR W ELECHOMSKI asked if anyone has testified against the
bill.

M5. MORTENSEN answer ed no.

SENATOR W ELECHOWSKI assuned that if soneone took out a | oan and
used their |ife insurance policy as collateral, the heirs could
collect the life insurance.

M5. MORTENSEN deferred to Ms. Hul bert.

1:44: 09 PM

SENATOR MCGQUI RE noted that timng typically arises as an issue
in bankruptcy proceedings and suggested including |anguage to
exclude blatant attenpts to hide assets.

M5. MORTENSEN said Linda Hulbert could talk about that and
Dennis Bailey could say if other statutes address tim ng.

CHAI R FRENCH added that there may be a superseding section of
| aw that prohibits fraud

1:45: 22 PM
SENATOR THERRI AULT offered that the fraudul ent transfer
provi si ons woul d speak to that.

LI NDA HULBERT, Associate, New York Life Insurance Conpany,
testified in support of HB 101. She stated that today enployers
are assumng |less responsibility for enployees so people need to
assume nore for thenselves. Individuals need to plan for the
wel | being of their famly and they need to plan for their own
retirement. HB 101 offers the sane protection of life insurance
and annuities for planning as other states such as Florida and
Texas. She related that there is a specific Fraudulent Transfers
Act that is clearly defined by the court so anyone who enters
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into this in any fraudulent manner would not find their assets
pr ot ect ed.

1:47: 33 PM

M5. HULBERT expl ained that anyone can collaterally assign a life
i nsurance policy or annuity contract; in that event the creditor
cones before anything is paid to the individual or beneficiary.
She opined that this makes it clear that this bill does not
create a problem with creditors. Creditors can ask for and
receive collateral assignments so this doesn’'t nmean that it
cannot be used to pledge against a loan. It neans that if a
famly enters into a legitinmate planning process, they can rest
assured that either for retirement purposes or purposes of
taking care of loved ones that this is protected for them This
is a critical planning tool, she said. To her know edge the bil
hasn't received any negative testinony;, there have been

gquestions about fraudulent transfers and abuse. “1 think this is
very unlikely to be abused because of the careful protections
that our state has structured,” she said. This bill isn't
designed for the very wealthy; this bill is for the majority of

Al aska citizens who want to accept responsibility for planning
and need protections for that.

1: 49: 11 PM
CHAIR FRENCH asked the difference between an unmatured life
i nsurance contract and a matured |life i nsurance contract.

M5. HULBERT explained that a matured contract is when soneone
has died and an unnatured contract is when soneone hasn't died
yet .

CHAI R FRENCH asked if other states that have a simlar |aw have
i nposed an upper limt on the exenption.

M5. HULBERT said no. She added that the bill originally was to
be drafted only for insurance, but Linda Hall, the director of
the division of insurance, suggested it should be used for both
insurance and annuities because both are sound planning
techniques. Oher states have included both and have not
encountered difficulties.

1:50: 22 PM
SENATOR W ELECHOWBKI said it would be hel pful to have exanples
of the debts that are being exenpted.

M5. HULBERT said the question is difficult to answer. She
conti nued:
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Perhaps if there was a car accident and you were sued
and it went beyond the limts of your insurance you
could take other people’s assets. But you couldn't
take their defined benefit plan — their retirenment
plan — because that’'s federally protected. But if you
didn’t have access to a federally defined retirenent
plan and you had an annuity, then you could take that
person‘s potential annuity. Wereas this way if they'd
set aside noney for retirenment it would be protected
like their 401(k) or their defined benefit would be,”
she sai d.

SENATOR W ELECHOWBKI asked if debts other than | awsuits woul d be
exenpt .

M5. HULBERT said she would defer to an attorney, but she hasn’'t
encountered that <circunstance. | feel that people are nore
secure knowi ng that they can plan, she added.

1:52: 13 PM
SENATOR THERRI AULT asked if she knows what AS 47.45.301 -
47. 45. 309 reference.

CHAI R FRENCH said he just |ooked that up and they reference the
cash assi stance paynents to Al aska seni ors.

SENATOR THERRI AULT recapped that a 401(k) and retirenent plans
are protected under federal law and there isn't an upper limt.
None of the states with this type legislation have passed an
upper |imt because if people don’t have access to those
retirement plans they can use this as a conponent of retirenent
pl anni ng. He asked if that’s correct.

M5. HULBERT replied that’s right. She related that many snal
busi nesses no longer contribute to 401(k)s or offer retirenent
pl ans because federal requirenents have nade the nanagenent
costs substantial. This bill is a needed nechanism that wll
all ow people to begin to plan for thenselves and their famlies.

1:54:19 PM

CHAIR FRENCH asked M. Bailey if a person would be wthout a
remedy if they did not nmake an express statenent regarding
coll ateral assignment in the debt instrunment.

DENNI S BAI LEY, At t or ney, Legi sl ative Legal and Research
Services, Legislative Affairs Agency, replied this is not a
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guestion about whether or not they would have a renedy, but they
woul d not be able to collect against annuity contracts.

CHAI R FRENCH t hanked himfor the clarification.

VR. BAILEY referenced the discussion about the list of
exenptions under section .015 and that they're fairly nom nal
He offered clarification that under the exenption statute there
are other itenms that are exenpt. Specifically, the Alaska
statute provides exenption for retirenment plans.

CHAI R FRENCH asked if that’s in subsection (b) to AS 09. 36.015.
MR. BAILEY replied they are separately listed. The exenption for
retirement plans is under AS 09.38.017; there is an exenption

for honestead; and there is an exenption for a hone.

CHAI R FRENCH recapped that categories of exenptions currently
exist in statute other than the nom nal ones referenced earlier.

MR. BAI LEY stated agreenent.

1:57:17 PM
CHAIR FRENCH closed public testinobny. He stated that he has
continuing questions about how this will work and he will hold

HB 101 in commttee.

HB 129- POANER TO REVOKE REAL ESTATE LI CENSES

1:57:39 PM

CHAI R FRENCH announced the consideration of HB 129. [Before the
committee was CSHB 129(RLS).] He welconed the sponsor, his
counterpart in the House, and apologized that he didn't have a
cookie to offer.

REPRESENTATI VE JAY RAMRAS, sponsor of HB 129, introduced
Margaret Dowling who will explain the details of the bill.

CHAIR FRENCH asked for the record to reflect that Senator
Therriault brought Representative Ranras a cooki e.

MARGARET DOWALI NG staff to Representative Jay Ranras, said HB
129 makes a sinple, but needed, correction to existing |aw that
says that the Alaska Real Estate Comm ssion nust revoke the
license of a real estate broker or associate broker who has been
convicted of forgery, theft, extortion, conspiracy to defraud
creditors, or fraud. The commssion can refuse to grant a
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license or deny renewal of a license on the same grounds. The
problem is that the law does not apply to Alaska s 1,460
licensed sales people; it applies only to the 411 associate
brokers and 483 brokers in the state.

This issue was brought to the sponsor’s attention by the Rea
Estate Comm ssion. She opined that this is a field where
custoners place faith in an agent’s trustworthiness; these
peopl e have unfettered access to clients' hones, and they often
assist clients wth sonmetinmes conplicated negotiations and
financial transactions. HB 129 wll enpower the Real Estate
Comm ssion to appropriately regulate this profession, which wll
protect both the profession and the public.

2:01: 28 PM

CHAI R FRENCH di sclosed that his wife is a real estate |icensee.
He remarked that he thought that in the recent past real estate
agents, brokers and sal es persons were renanmed as |icensees, but
he now sees that pertains to a different part of the real estate
statutes. He asked for enlightennent.

M5. DOWLI NG responded she only knows is that under this section
the individuals are referred to as sales persons, brokers, and
associ ate brokers.

2:03: 13 PM
SENATOR THERRI AULT pointed out that bills typically are
prospectively applicable, but this bill is applicable both

prospectively and retrospectively.

M5. DOMALI NG said that clarifies the intent, which is to protect
the public. It enhances the regulatory schene so that the Rea
Est at e Conm ssion can police the profession.

SENATOR THERRI AULT asked if this would affect a person who had a
felony conviction 10 years ago.

M5. DOWLI NG explained that the existing statute states that a
person who is convicted of a felony is barred from receiving a
license for seven years from the date they conplete their
sent ence.

2:04: 44 PM

SENATOR MCGUI RE asked | f she has | ooked into t he
constitutionality of that provision because she recalls that you
can place ternms on or after the effective date, but you can't
reach back to prior crimnal acts.
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M5. DOALI NG said she would defer questions about ex post facto
laws to Gayle Horetski, but it’s the sponsor’s view that this
does not increase punishnment for a crinme. This enhances an
existing regulatory schene so that the state’s interest in
protecting the public can be net. She reiterated that sales
peopl e have unfettered access to peoples’ hones and they assist
in sonetinmes conplicated financial transactions. The public
assunes that the person they are dealing wth wll be
trustworthy.

2:06:12 PM
CHAIR FRENCH clarified that this does not increase any crin na
puni shnment that has al ready been i nposed.

GAYLE HORETSKI, At t or ney, G vil Di vi si on, Commerci al / Fair
Busi ness Section, Departnent of Law, said HB 129 makes a m nor
change to existing law. Currently brokers and associ ate brokers
are under these provisions and the bill adds sales persons to
the existing law. The existing law provides that if a person is
convicted of certain offenses the Real Estate Conmm ssion shal
revoke their license. “So you have a revoked license or this
doesn’t even apply,” she said.

CHAI R FRENCH asked her to say that again.

M5. HORETSKI explained that this doesn’'t apply in and of itself
to convictions. It applies to people whose |licenses have been
revoked because of their conviction. Page 3, paragraph (10) says
the comm ssion shall revoke the license of a broker or associate
broker who has been convicted of a felony or other crinme. You
have the crimnal conviction and then the comm ssion has to take
a separate step to file an accusation and revoke the license
Once the license is revoked based on the conviction, the person
cannot get relicensed until seven years after they have served
their sentence.

CHAI R FRENCH posed the circunstance of soneone who was convicted
five years ago of a DU and asked if this bill would allow the
commi ssion to revoke that person’s license if they are currently
practicing real estate in the state of Al aska.

M5. HORETSKI directed attention to page 3, line 20, and said

only if it is the conmssion’s judgnent that it affects the
ability of that person to practi ce.
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CHAI R FRENCH observed that there is something of an ex post
facto issue because it’s a conviction from the past for which
soneone is being repenalized. He added that it's his analysis
that it’s not a crimnal penalty so it’s not an issue.

2:09:30 PM

M5. HORETSKI said from a legal standpoint this is not a penalty
issue at all. A person does not have a constitutional right to a
license unless they neet the criteria. If a person gets a

Iicense then they would have a property interest.

CHAI R FRENCH said he agrees, but someone who is nmaking a good
living as a real estate agent m ght have a different view.

M5. HORETSKI added that the purpose of licensing a profession is
to set a mnimum standard below which the public can be
confident that the person has not fallen. That doesn’'t nean he
or she will be any good at what they do, but if the person does
not meet the mnimum criteria for initial |icensure or renewal
he or she is not entitled to hold the license. She reiterated
that this isn't an issue of punishment. This is a public
regul atory measure.

2:11: 07 PM

SENATOR MCGUI RE cautioned that this is ripe for |litigation
because revoking soneone’'s license is certainly an econonic
penalty. Wen the legislature wanted to register all individuals

in the state who were prior sex offenders, the court said
absolutely not. It was an ex post facto problemto try to reach
back. If the underlying statute has that |anguage applying to
brokers she said she would be curious to know if the comm ssion
has had to address that. If this were to pass it’s |ikely that
sales people in this state wll have their real estate |icenses
revoked, she said. It’s a risk the sponsor takes.

2:12:54 PM

M5. HORETSKI offered the view that that exact reason is the
purpose for the language in the bill that makes it clear that it
is intended to apply to offenses that occurred before the
effective date of the bill. She conti nued:

As you know wunder our state law, the idea that
sonmething is retroactively or retrospectively applied
does not nmake it unconstitutional. But there is a
state statute that says that that intent in intended
that it should be exclusively stated. So it’'s an
attenpt to mnimze the legal issues on appeal or if
it’s challenged that that |anguage clarifying the
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legislation’s intent was added. And we’'re really glad
that that |language is in there because it does clarify
t he scope...

V. HORETSKI related that this has cone up in other
ci rcunst ances such as driver’'s licenses and situations where the
licensure criteria for a particular profession has been upgraded
or narrowed. There is an affect and people do drop out, but the
courts have by-and-large said that the legislature can change
the criteria if it’s a rational requirenent. If that weren't the
case, standards wouldn't rise over the years.

2:14:57 PM

SENATOR MCGUI RE said that nakes sense, but this isn't about
rai sing professional requirenents. This is about reaching back
into soneone's crimnal record. Crimnal and civil penalties and
offenses are treated differently. The trigger here is if
addi tional burden is placed on a person’s crimnal past.

CHAIR FRENCH said he agrees wth M. Horetski but Senator
McGQuire's point is valid because econonmc pain is real. He
suggested the conmttee imagine a sonmewhat anal ogous situation
of a state that enploys teachers that are only required to have
a high school education and a coll ege degree. Assune that system
works for 20 years when it suddenly cones to light that 50 sex
of fenders are teaching in the schools. A decision is nmade to
raise the bar and require a high school education, a degree from
college, and a record free of being a sex offender. The effect
of the bill would be to strip teaching certificates fromall the
sex offenders and |egislators would readily sign off on that.
The sex offenders mght conplain, but they’d be told that’s
tough luck. The bar has been rai sed.

SENATOR MCGUI RE war ned that that may work, but they will sue.

2:17: 22 PM
CHAI R FRENCH asked Ms. Walsh if the Real Estate Conm ssion | ooks
at crimnal histories of individuals who cone before the

conmm ssion seeking sales person, associate broker, and broker
| i censure.

SHARON WALSH, Executive Admnistrator, Alaska Real Estate
Comm ssi on, Al aska Associ ation of Realtors, answered no and they
don’t do fingerprinting either. Applicants fill out a self-
di scl osure form
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CHAIR FRENCH asked if she has any reason to believe that this
woul d apply to licensees currently working in the state who have
di squal i fying felony convictions.

M5. WALSH replied she knows of one case.

2:18: 23 PM

REPRESENTATI VE RAMRAS rel ated that he believes that case is the
reason the comm ssion contacted him asking for clarification.
The intent of the bill is to give the comm ssion the authority
to police their own because this is a profession that thrives on
trust.

CHAI R FRENCH cl osed public testinony. He said he is confortable
with the state of the bill and solicited a notion.

2:19:41 PM

SENATOR MCGUIRE noved to report HB 129 from conmittee wth
i ndi vi dual recomrendations and attached fiscal note(s). There
being no objection, CSHB 129(RLS) noved from the Senate
Judi ci ary Standing Conmittee.

At ease 2:19 pm

HB 201- CONCEALED HANDGUN PERM TS

2:21:30 PM
CHAI R FRENCH announced the consideration of HB 201. [Before the
committee was CSHB 201(JUD). ]

REPRESENTATI VE CRAI G JOHNSON, sponsor of HB 201, said the bil
comes from a constituent who asked for notification from the
Department of Public Safety (DPS) when his conceal ed handgun
permt expires. He said he’'s of the belief that people who have
a permt should have sonme responsibility so he had the bill
drafted to have the concealed handgun permt expire on a
person’s birthday in the fifth year followi ng issuance of the
permt. There is a period of transition and the |length of the
initial permt may be adjusted to four years, but it wll not be
issued for a period of nore than five years, he said. Although
Al aska doesn’t have a concealed handgun |aw, 34 states have
reciprocity with Al aska and permt hol ders nust be conpliant.

SENATOR W ELECHOWBKI asked if there could be a situation where a
person’s permt would expire in less than five years.
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REPRESENTATI VE JOHNSON responded it could expire in four years.
The bill says it can't be nore than five years. He said he
beli eves people will junp on this because of the sinplicity.

CHAIR FRENCH asked if it’'s a fielder’'s choice for the permt
hol der.

REPRESENTATI VE JOHNSON responded he believes they'd have that
option, but he'd defer to soneone fromthe departnent.

2:24: 06 PM

CHAI R FRENCH asked the department representative if the statute
says the permt nust expire on the person’s birthday or if it’s
opti onal .

KATHRYN MONFREDA, Chief, Crimnal Records and Identification
Bureau, D vision of Statewide Services, Departnment of Public
Safety, said her duties include oversight of the concealed
handgun permt program and her reading of the statute is that
the permt nust expire on the person’s birthday. “W wouldn't be
giving permt holders a choice,” she said.

CHAI R FRENCH commented that he thinks clarity is a good thing.

2:25:33 PM
CHAI R FRENCH expressed appreciation to M. Mnfreda for her
| ong-standing and i nportant public service.

SENATOR W ELECHOABKI asked what it costs to renew a permit.
M5. MONFREDA replied the cost is $25.

SENATOR W ELECHOWSKI nentioned the potential for outcry from
sonmeone who had to renew sooner than five years.

M5. MONFREDA expl ained that permit holders will receive a permt
for four years and however nmany nonths it is until their next
birthday. That could be four years and one nonth or four years
and el even nont hs dependi ng on when the person applies.

CHAI R FRENCH observed that the variability is to get the term
set to coincide with the person’s birthday.

M5. MONFREDA added that the variability would only be on the

first renewal or issue. Subsequent renewals would be set at five
years.
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CHAI R FRENCH cl osed public testinony and asked the will of the
conmittee.

2:27:01 PM

SENATOR W ELECHOWNSKI  nmoved to report CS for HB 201 from
commttee with individual recomendations and attached fiscal

note(s). There being no objection, CSHB 201(JUD) noved from the
Senate Judiciary Standing Commttee.

At ease 2:27 pm

HB 102- UNI FORM COMVERCI AL CCODE

2:28:18 PM
CHAI R FRENCH announced the consideration of HB 102. [Before the
comm ttee was CSHB 102(JUD). ]

REPRESENTATI VE GRUENBERG, sponsor of HB 102, introduced M.
Thur bon and expl ai ned she is appearing today as the comm ssioner
on state laws and she wll answer the questions. HB 102 is at
the request of the nenbers of the Al aska Comm ssion on Uniform
State Laws and it wupdates Articles 1 and 7 of the Uniform
Commercial Code (UCC). Article 1 provides definitions and
general provisions for the UCC. Article 7 pertains to warehouse
receipts, bills of lading, and other docunments of title. The
bill makes a nunber of technical changes to these Articles to
bring Alaska into alignment with over 30 states. He explained
that the uniform laws are drafted and revised by the
commi ssioners who are several hundred people from around the
country and include |aw professors, top attorneys, judges, and
menbers of the attorneys general staff. These commercial codes
are updated every few years to nmake sure that they keep up with
t echnol ogy.

2:31:25 PM
REPRESENTATI VE GRUENBERG said there is a provision in Article 1
that requires in all UCC dealings there be a duty of good faith
and fair dealing. There are a nunber of Al aska Suprenme Court
cases that require that in the execution and performance of
contracts.

CHAI R FRENCH added that it applies to any commercial contract.

REPRESENTATI VE GRUENBERG said yes; that is codified in Section
1.
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Title 34.35 Liens, has an old statute that deals wth
war ehousi ng and tal ks about storing oats, grains, and cattle.
That statute is being updated and cross referenced to UCC
Article 7.

2:33.02 PM

SENATOR W ELECHOWSKI thanked Representative Guenberg his work
on the UCC. It's a lot of work and requires attention to detail.
"I know that's sonething you certainly have a reputation for and
| appreciate you doing this,” he said.

REPRESENTATI VE GRUENBERG i ntroduced his staff and said he isn't
aware of any opposition to the bill. It's been vetted through
t he bar association business |aw section, specifically the folks
who represent warehousenen.

CHAIR FRENCH said he's pleased to see the good faith provision
in Section 1; it's good to make it explicit. He noted that the
phrase "covenant of good faith and fair dealing" has been recast
to say "have a duty to act fairly and in good faith" and asked
if those are equivalent.

REPRESENTATI VE GRUENBERG responded, "Absolutely." He added that
he and legislative attorney Theresa Bannister crafted that
phr ase.

2:35:21 PM

TERRY THURBON, State Delegate, Uniform Law Conm ssion, said
updating the UCC has been a legislative priority this year to
get up to speed with what other states have done. For exanpl e,
t he warehouse provisions are anmendnents that have been avail abl e
since 2003. The general provisions in Article 1 have been
avai |l abl e since 2001. Respectively, Article 1 provisions have
been adopted in 35 states and three states other than Al aska
have introductions this year. 32 states have already adopted the
war ehousi ng provisions and three states other than Al aska have
anendnents to adopt this year. "W're getting toward truly
having uniformty with these updates,” she said. Al 50 states
have sone version of various titles of the UCC

M5. THURBON offered that the bill is quite long, but it's quite
sinple in the sense that the substantive changes are relatively
few Mich of the 60 pages update term nol ogy and make conform ng
changes to fit with the few substantive changes.

The UCC provisions start in Section 8 and she will only speak to
those UCC provisions. Apart from the nodernization of the
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war ehousing provisions in Article 7 that Representati ve
Gruenberg described, there are a handful of changes in Article
1, which are the UCC general provisions.

2:37:57 PM
M5. THURBON said the conmttee that was charged wth updating
the general provisions found a handful of problens that weren't

di scovered until people tried to Ilive wth the genera
provisions. In part that's because the other Articles of the UCC
that deal wth secure transactions, |eases, and sales have

evolved over tine while the general provisions have not been
updated. Wen the commttee |ooked at wupdating the general
provisions it found five or six places that needed substantive
changes. One was as sinple as clarifying the scope of the
applicability of these general provisions to make it clear that
they only apply to UCC covered transactions. Previously there
was a frauds provision in statute, which deals with when you
have to have an agreenent in witing in order for it to be
enforceable. Previously the provision seened to reach beyond the
UCC covered transactions to be a general statute of frauds.
That's been cleaned up. That's the kind of thing that this
revision does. It also made a better selection on the choice of
| aws. Previously, the only choice of laws that fol ks could make
for which law applies to govern their transactions was that the
| aw had to have sone connection to the parties. Wth a couple of
protective exceptions to protect consunmers and sone other public
policy oriented protections, these updates allow sophisticated
folks who want to enter into a comercial transaction to
designate any | aw as the governing | aw.

As Representative Guenberg nentioned, the good faith provision
in the UCC was updated to define good faith as honesty in fact
and the observance of reasonable comrercial standards of fair
dealings. It tracks a bit better with what was done with the
good faith concept and sone of the other provisions of the UCC

2:40: 38 PM

The changes to the warehousing provisions allow for the use of
el ectronic docunents of title and evidence of ownership in the
transfer of title. This is wdely supported by the warehousing
and transportation sectors that are already using electronic
docunents of title. The laws in sone states sinply haven't yet
caught up with that.

CHAIR FRENCH noted that this is somewhat simlar to the

revisor's bill that the conmittee recently heard. The bill is
enormous and full of technical |anguage and at sone |evel you
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just have to trust the experts who have vetted it. That being

said, he related that he likes to conduct an acid test. He
explained that he turns to a random page in the bill and asks a
poi nted question or two. If that area stands up to scrutiny, he
gets the feeling that a few segnments of the bill have been
closely exam ned. | trust you, Representative G uenberg, and the
experts who brought the bill but we do have our duties of due

di i gence, he said.

2:42: 04 PM

CHAI R FRENCH directed attention to page 28, line 19, Section 33,
pertaining to liability for nonreceipt or msdescription. He
noted that "or" replaces "of" at the beginning of line 19 and

asked if she agrees that that's the right substitution.

M5. THURBON sai d she sees his concern.

REPRESENTATI VE GRUENBERG r enar ked, "That's weird."

CHAI R FRENCH suggested that it's a series of marks or |abels.

REPRESENTATI VE GRUENBERG offered that M. Bannister nmay have a
t echni cal answer.

M5. THURBON said she can mmke sense of the sentence wth the
substitution. Wthout |ooking at the drafting comments that the
conference put together she can imagine that they were perhaps
trying to characterize kind quantity or condition as sonething
that would be a description in and of itself on the packagi ng,
or on the docunent of title. It nmay be an intentional correction
whereas "of" may have been viewed as having been a typographical
error that was initially introduced.

2:45: 19 PM
CHAI R FRENCH revi ewed the descriptions and stated agreenent.

CHAIR FRENCH directed attention to page 51, line 8, and said he
objects to striking the word "the" before the phrase "ordinary
course of business".

REPRESENTATI VE GRUENBERG said he agrees; the sane change has
been made several tines on the page. He related that when he
brought that up, he was told that the Uniform Act was drafted to
elimnate the word "the".

SENATOR W ELECHOWSKI directed attention to page 2, and noted
that the term "livestock” has been changed to "aninmals" and it's
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gquite a policy change to subject pets to lien. He asked if that
was a consci ous change.

REPRESENTATI VE GRUENBERG responded it was his thought is that it
should apply to any animals. In wurban areas in particular,
peopl e have pets rather than |ivestock.

2:47: 47 PM
CHAIR FRENCH asked if a lien on a dog really is on the dog or
t he owner's checki ng account.

REPRESENTATI VE GRUENBERG r esponded that it would be a possessory
['ien.

CHAI R FRENCH observed that in that case, the npbst the kennel
woul d get i s possession of the dog.

REPRESENTATI VE GRUENBERG responded that the kennel could sell
the animal. Page 3, line 11, is existing statute and it states
that the owner of the property shall pay the value of the
property plus 50 percent. Later in the UCC it talks about
getting damages, which would be incidental and consequential.
That is cross referenced in Section 7; Article 7 of the UCC
makes it clear that these are cunulative. You're not limted to
one or the other as in the past, he said. "I didn't want there
to be any continuing question as to whether they both stood on
equal footing," he added.

CHAIR FRENCH closed public testinobny and said he's satisfied
with the bill.

2:49: 36 PM

SENATOR W ELECHOWSKI  expressed concern wth the <change in
Section 4 regarding animals. It bothers ne that sonmeone could
take their dog to a kennel and then for whatever reason not
being able to pay their bill and the kennel would keep the
person's bel oved dog, he said.

CHAI R FRENCH observed that the point is that the person could
take their dog hone and |ater have a dispute in court over the
noney i ssue.

SENATOR W ELECHOWBKI agreed. He related that his dogs are in a

kennel right now and he'd be furious if the kennel kept his dogs
if he couldn't pay what could be an exorbitant fee.
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SENATOR W ELECHOWSKI noved a conceptual anmendnent to strike all
reference to "animal" in Section 4 and reinsert the references
to "livestock".

2:52:08 PM
CHAI R FRENCH asked the sponsor if he agrees that only Section 4
is affected.

REPRESENTATI VE GRUENBERG responded it appears to apply to
Section 4, lines 16 and 17, lines 27 and 28, lines 29 and 30. He
suggested that on lines 27 and 28 the reference could be limted
to "livestock" so the statute would no | onger reference "horses,
cattle, hogs, sheep or other livestock." He added that he has no
objection to that.

2:53: 31 PM
CHAIR FRENCH asked Senat or W el echowski to restate the
conceptual anendnent.

SENATOR W ELECHOWBKI stated that the conceptual anendnent is to
reference "livestock™ as opposed to "animal care"” [in Section
4. On line 16, delete the phrase "animal care" and insert
“livestock; on line 27, delete the word "animals" and reinsert
the phrase "horses, cattle, hogs, sheep, or other livestock”; on
line 29, reinsert the word "upon" delete the word "aninmal s" and
reinsert the word "livestock™; and on line 30, delete the word
"ani mal s" and reinsert the word "livestock."

CHAI R FRENCH asked if there is objection.

REPRESENTATI VE GRUENBERG suggested on lines 28 and 29 to not
revert to the word "upon" and keep the word "on" since that is
nore conventional use today. On lines 27 and 28, do not reinsert
the phrase, "horses, cattle, hogs, sheep or other" and use the
word "livestock" instead.

CHAI R FRENCH asked Senator Welechowski if he agrees with the
suggesti on.

SENATOR W ELECHOWSKI said he agrees and would restate the
anmendnent in the ternms suggested by Representative G uenberg.

CHAI R FRENCH found no objection and announced that Anendnent 1
carries. Finding no further anendnents or discussion, he
solicited a notion.

2:55:21 PM
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SENATOR W ELECHOWSKI noved to report CS for HB 102, as anended,
from conmttee wth individual recommendations and attached
fiscal note(s). There being no objection, SCS CSHB 102(JUD) was
reported fromthe Senate Judiciary Standing Comm ttee.

2:55:42 PM

There being no further business to conme before the commttee
Chair French adjourned the neeting at 2:55 pm
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