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ACTI ON NARRATI VE

1:30:48 PM

CHAIR HOLLIS FRENCH <called the Senate Judiciary Standing
Commttee neeting to order at 1:30 p.m Present at the call to
order were Senators Therriault, W el echowski and French.
Senators Elton and McQuire arrived soon thereafter.

CONFI RVATI ON HEARI NG

CHAIR FRENCH announced the first order of business is the
confirmation hearing of Terry Thurbon. He read a letter fromthe
governor stating that the position does not require |egislative
confirmation, but she is submtting M. Thurbon’s nane because
it is inmportant that legislators have confidence in the
i ndividual who is the chief admnistrative law judge for the
state of Al aska.

Senator Elton joined the conmttee.

1: 31:13 PM

TERRY THURBON, Chief Admnistrative Law Judge, Ofice of
Adm ni strative Hearings (OAH), said that in addition to running
OAH her duties include: hearing cases, review ng applications
for t he Wor ker s’ Conpensati on Appeal s Conmm ssi on and
adm nistering the code of hearing officer conduct. Wen she
sought to be the state’'s first admnistrative |aw judge about
four years ago, she had no idea how many dinensions the job
woul d have and how nuch she would learn about the way the
executive branch works and interfaces with the legislative and
judicial branches.

She was teaching at the University of the Pacific (UOP) schoo
of law when she got the bug to leave California and cone to
Al aska. For the first 12 years she was in private practice
focusing in natural resource and environnental |law For variety
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she al so advi sed business clients on contracts, did occupational
Iicensing and property dispute resolutions. After that she spent
a year at the Departnent of Law again focusing primarily on
envi ronment al conservation and natural resources.

Along the way she developed an interest in admnistrative |aw
and the admnistrative adjudication processes. She becane
excited at the prospect of helping to get the new Ofice of
Adm ni strative Hearings off on the right foot. She's been in the
job for a little over four years and is asking for reappointnent
to a second five-year term She noted that the first term was
truncated because of the Title 39 provision for a March 1
expi ration date.

Al t hough she intended to do this job for just five years, she
found that getting the agency up and running snoothly took
| onger than the 18 nonths she anticipated. Also, she didn't
account for the spikes in the case load as well as a large
backl og that was inherited when hearing units were consolidated
into the OAH.

M5. THURBON said she’'d like to continue working to nake the
heari ng processes nore efficient and tinmely. Also, there are a
host of ancillary functions neant to inprove adnmnistrative
adjudications. In addition to adm nistering the code of hearing
of ficer conduct, she does training and nonitors the hearing
function and makes recomendations to the Legislature for
I nprovenents.

1:36: 02 PM
CHAI R FRENCH recognized that Senator MGQuire had joined the
nmeet i ng.

M5. THURBON again said that the sole reason she asked the
governor for reappointnment is that there is nore she wants to

do. “If we'd gotten everything done that | wanted to do in that
first few years, then | probably would not have put my nane in
again. ...If you have confidence in ne continuing, |’d be happy

to spend a few nore years seeing if we can't bring it to the
next |level and neke sonme nore traction on the inprovenment of
adm ni strative adjudication for the executive branch.”

1:37: 31 PM

SENATOR ELTON presuned that she mght not be interested in
staying for a full 5 years.
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M5. THURBON conceded that she doesn't know so she isn't giving
any guar ant ees.

CHAIR FRENCH asked the degree to which she interacts and
cooperates with the Wrkers’ Conpensation Appeal s Board.

M5. THURBON explained that the chief admnistrative |aw judge
was given two duties in the legislation that created the
Wor kers’ Conpensation Appeals Comm ssion. The first duty is to
review applications, recruit and send nanes to the governor for
the attorney chair position and the managenent and |abor |ay-
comi ssi oner positions for the appeals conm ssion. She sends two
names for |ay-conm ssioner positions and three names for the
attorney chair position. She goes through that process once or
twice a year. The second duty is to appoint pro tem chairs when
the attorney chair has a conflict or will be absent for |onger
than 10 days. She’s had to do that four or five tinmes and al
have been conflict cases. Beyond those two functions is the
statutory duty to nonitor adm nistrative adjudication processes,
survey participants and conment to the Legislature on
i nprovenents. Those duties apply to all executive branch
adj udi cati ons across the board, she added.

CHAIR FRENCH asked her to describe one or two controversi al
topi cs she’s worked on.

M5. THURBON highlighted the certificate of need (CON) cases as
hot button topics where conpeting businesses slug it out through
an administrative adjudication process. Professional |icensing
cases can be contentious, but they often provide interesting
issues—both in the application denials and the disciplinary
cases. OAH al so does admi nistrative child support order hearings
for the Child Support Services Division. In this area she's
proud to say that many of the cases are resolved through an
i nformal process thus avoiding the el aborate and costly exercise
of witing decisions with findings and concl usi ons.

1:42: 56 PM

SENATOR W ELECHOWSKI said he supported noving the adm nistrative
| aw judges into a single systemand it seens to be working well.
On the other hand, he has concerns about the Wrkers’
Conpensati on Appeals Comm ssion. Based on conversations he s had
with people in the system he’ s not sure that is working the way
it was intended. First, it's very expensive. A so, he s hearing
that enployers are doing interlocutory appeals when enployees
Wi n cases. That extends the enployee’s case |onger and | onger
during which time they get no conpensation. Then they're
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remandi ng back to the workers’ conp board and when the enployer
gets another decision they don't I|like they re-appeal to the
Wor kers’ Conpensation Appeals Conm ssion. The system doesn’t
seem to be balanced in favor of enployees. He asked if there has
been any study on how effective it’s actually been.

1: 44: 48 PM
CHAIR FRENCH asked M. Thurbon to include a definition of
interlocutory appeal in her response.

M5. THURBON said her understanding of the interlocutory process
under the W rkers’ Conpensation Appeals Commi ssion regul ations
is that it'’s simlar to the process in the courts. Parties who
are before a lower tribunal—+the Wrkers’ Conpensation Board—ean
pursue an issue up to the next |evel on appeal before their case
is fully developed. They get resolution on the issue and in
effect it directs the lower tribunal on how to deal with the
particul ar issue. For exanple, in workers’ conp cases it often
comes up as a question of whether or not an additional and
i ndependent nedi cal exam nation shoul d be required.

M5. THURBON relayed that in 2008 OAH did include closed Wrkers’
Conmpensati on Appeal s Conm ssion cases in their survey project.
Just 10 responses were received and sonme of the narrative
cooment clearly was directed at a particular board nenber or
hearing officer and not at the appeals conm ssion. That being
said, her perception is that there was a fair anount of conmment
along the lines that the process wasn't working. She doesn’t
recall that any of the responses pointed to the interlocutory
appeal opportunity as being the principle problem “but
certainly anongst those ten people, several of them did have
t hat perception,” she said.

1:47: 36 PM

M5. THURBON said it is interesting that a significant percentage
of QOAH case survey respondents indicated that they were happy
with the process even if they weren't happy with the result of
the case. It was the reverse in the conpleted workers’ conp
surveys. Even when they liked the result, they sonetines didn’'t
like the process. “That’s as much as | can tell you at this
point. ...l have not nonitored very many W rkers’ Conpensation
Appeal s Comm ssion proceedings as far as observing them or
talking to the parties directly nyself,” she said.

SENATOR W ELECHOAMBKI observed that her limted data does

indicate there is a problem and asked if she has a suggestion on
howto fix it.
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M5. THURBON replied it’s too soon to offer a solution because
she hasn't identified a specific problem based on the small data
set, but it is appropriate to direct her agency to focus nore
closely on the workers’ conpensation area. In part OAH rolled
workers conp in to the surveys this last year because they
realize that 1it’s an area that mght provide neaningfu
f eedback.

SENATOR ELTON reviewed the interlocutory appeal process she
descri bed and asked if he’s mssing sonmething because that’ s not
what happens between the district court and the superior court
or the superior court and the suprenme court.

M5. THURBON said her understanding of the jurisdiction of the
Wor kers’ Conpensation Appeals Commission is that it would take
appeals from the Wrkers’ Conpensation Board and also function
as the equivalent of a policy maker on workers’ conp | egal
i ssues. They have a statutory provision that dictates the extent
to which the suprene court - when an appeal goes to the next
| evel — nust defer to their decisions on the |aw and whether or
not the court system revisits back issues. That said, there is
the potential for interlocutory appeals between |ower |evels of
courts and higher levels of courts within the judicial branch
and even between executive branch agencies such as OAH and the
court system but it isn't exercised as freely as is seen in the
Wor kers’ Conpensation Appeal s Conm ssion setting. She offered to
ook into it further.

CHAIR FRENCH asked for clarification that the Wrkers’
Conpensation Appeals Commssion isn't under her supervision.
Nomi nating officers to the comm ssion is nore or |ess the extent
of her invol venent.

M5. THURBON said yes, except for when she provides a chair pro
tem She can do that by hiring a contract person or she can | oan
someone from her shop if they have the m ninum background in
wor kers’ conpensation. Even then it’s not treated |like an OAH
case; it’s not carried on the OAH case list or given an OAH case
nunber.

1:53: 14 PM

SENATOR  THERRI AULT recal |l ed t hat wor ker s’ conmpensati on
specifically was not included when SB 203 passed [in 2004 to
establish OAH]. It was separate legislation that gave OAH the
limted interaction that it has. It’s just this year you brought
the review into your shop, he added.
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M5. THURBON said yes. The mandate for OAH to nonitor hearing
functions throughout the executive branch and to survey hearing
partici pants has always applied beyond her office, but early on
they sent surveys only to their own case parties. After about a
year they added other <case parties starting with workers’
conpensation at the appeals commission level. This year she
intends to add the Wrkers’ Conpensation Board |evel and perhaps
sone of the others such as DW or Health and Social Services in-
house public assistance type hearings. She has to figure out
what is doable, but she would agree that this is a new
devel opnent as far as getting information.

SENATOR THERRI AULT highlighted that the legislature wote that
section in hopes that other agencies that initially were opposed
to being considered to be part of the purview of the new shop
woul d becone nore confortable and want to be added. The fact
that OAH nakes tinmely decisions nmay or nay not help the problem
t hat Senator Wel echowski tal ked about, he said.

Anot her reason he supported her in this position is that she
taught legal witing at a law school. He is interested that the
decisions coning from her shop are well witten and researched
so they could stand up to scrutiny if they were appealed into
the court system He asked how she is doing on that.

M5. THURBON replied she believes that the quality of decision
witing is better, but there is roomfor further inprovenent.

CHAI R FRENCH asked how many adm nistrative |aw judges (ALJ) she
has underneat h her

M5. THURBON explained that there are seven, one is a deputy
chief who has sone admnistrative duties and the other six are
devoted to hearing cases.

CHAI R FRENCH asked if the ALJs are concentrated in one place or
spread out like the court system

M5. THURBON expl ained that they have four judges and two staff
menbers in both Juneau and Anchorage. Lots of the work is done
tel ephonically. Mst of the conplex case hearings occur in
Anchorage and they travel when necessary.

1:59: 30 PM
CHAI R FRENCH found no further questions and solicited a notion.
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SENATOR THERRI AULT npoved to forward the nanme Terri Thurbon to
the full body for consideration. There being no objection, it
was so ordered.

1:59:56 PMto 2:01 at ease for paper worKk.

SJR 3- FI REARMS | N NATI ONAL PARK

2:01: 02 PM
CHAI R FRENCH announced the consi derati on of SJR 3.

SENATOR THERRI AULT, Sponsor of SJR 3, stated that the resolution
supports a Bush admnistration policy decision and urges the
bama adm ni stration to continue and perhaps expand support of
that policy. He continued:

It is the intent of SJR 3 to show appreciation for the
change in National Park policy that now allows park
users to carry the firearns they need for personal
protection in National Parks.

Al askans, who have in their state over 75 percent of
the National Park system understand how inportant it
is to have personal protection in the wlderness.

Specifically in the parks in Alaska | am nore
concerned about protection against the wild critters
that live there. Wereas in other areas of country

protection of the National Park system may be from
other people who are in the park system The bill
affirms that progress has been made to allow the
carrying of firearnms under the previous adm nistration
and encourages the new one to continue that.

Whether it’s for bear protection, obtaining food in a
survival situation, or signaling for assistance when
needed, firearnms have been on the hips and in the arns
of many Al askans since the frontier was first
explored. This is just to encourage that the current
policy decision continues.

2:03: 02 PM

CHAI R FRENCH observed that his bill packet has only the first
page of the “FAQ Interior Firearms Policy Update” and the |ast
guestion doesn’'t have an answer. He asked M. Stancliff to
answer the question “Wn’'t visitors and wildlife be endangered
by allow ng concealed firearns in parks and refuges?”
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DAVE STANCLIFF, Staff to Senator Therriault, replied there are
varying opinions on whether people should be able to carry
firearnms in national parks. As the sponsor indicated, his
research revealed sone tragedies that probably would not have
occurred had people been able to defend thenselves against
wldlife. He also discovered that the ten npbst dangerous parks
are on the |I|ist because of dangers associated wth drug
trafficking and assaults that have happened. So there are two
groups of people wanting protection for two different reasons
and the policy is under |egal chall enge.

The Brady group filed suit on Decenber 30, 2008 after talking
with the new Interior Departnent appointee. M. Sal azar
expressed strong support for Second Anendnent rights and said he
is very confortable with firearms in the hands of |aw abiding
citizens. He promsed to | ook at the procedure to ensure that it
is being followed correctly, but gave no indication he would try
to reverse or politically disrupt the decision. Because the
Brady group has filed suit, the resolution is very tinely.

VR. STANCLI FF  described *“guns in national parks” as a
phi |l osophical issue and said that the pushback in Alaska is
significantly less than in the Lower 48. He referred to the two
young wonmen who were lost in Denali Park |ast sumer and said
they had no way of signaling, protecting thenselves or obtaining
food. “It’s a policy question, but as Alaskans | think we can
see both sides of it fairly clearly,” he concl uded.

CHAI R FRENCH asked if any Al aska parks are on the npbst dangerous
list.

MR. STANCLIFF said no; the ones that are |isted are dangerous
because of people. The sponsor brought to his attention that
sone of the nost dangerous |aw enforcenent assignnents are to
park rangers in national parks.

SENATOR THERRI AULT clarified that the FAQ sheet was included in
the packet to answer specific questions about the issue of
“simlar state lands.” He isn’t sure what the answer was to the
| ast question on the page.

CHAIR FRENCH said it was nore of a rhetorical question than
anyt hing else, but he would add that when he visited the Brooks
Lodge at Katmai he was stunned to learn that you couldn't carry
a firearm to protect yourself against bears. After severa
visits he’s changed his mnd and believes it's really quite safe
if you obey certain rules. Referring to the Kenai and Russian
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rivers, he said that Al askans really have figured how and when
to use guns and when not to.

MR. STANCLIFF said it’s inportant to note that the policy
doesn’t apply to national parks in states that don't allow
individuals to carry concealed firearns. The rational was that
the federal government was |ooking carefully at what individua

states want ed.

CHAI R FRENCH questioned whether states could apply different
rules to different parks in the same state. For exanple, carve
out one rule for the Brooks Lodge [Katnmai] and another for
Denali or Gates of the Arctic. In sone places you may nore
legitimately need a firearm to defend yourself or signal for
hel p.

2:11: 05 PM

SENATOR ELTON said his sense of the purpose of a resolution is
to ask for a change. He questioned sending a resolution that
essentially says good job, keep it up.

SENATOR THERRI AULT responded there’s an effort to wundo the
federal regulation and the resolution basically puts the State
of Alaska on record saying it supports the Bush admnistration
policy decision and it conforns to Al aska |law. Responding to the
Chair’s question, he said the federal regulation allows a state
to carve out a particular park, just as Alaska allows conceal ed
carry, but not in a wonen’s shelter or a court building. “W're
basically saying we support the step that was taken just
recently and we’'re encouraging the new admnistration to resist
the attenpts to undo it. And to potentially even consider
letting people carry openly in the parks where states allow
that.”

2:14:11 PM

SENATOR ELTON suggested that with the exception of extending it
to non-concealed, the resolution is superfluous. He asked if
it’s permssible now or if it has been pernmissible to carry a
rifle in a national park

MR. STANCLIFF relayed a personal experience he had in Denali
Park. “The answer is you cannot be packing a rife in sight. If
you have a firearmin a park, they' re going to probably nake you
take the bolt out or break it down and put it in a |ocation away
from where others will see it and maybe where you could avail
yourself to using it.”
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SENATOR ELTON recapped that it’s okay to have a rifle in a park
so long as it’s unloaded and the bolt has been renbved.

MR. STANCLIFF clarified that he's referring to parks where
hunting isn’'t allowed, but he doesn’'t know anyone who woul d take
their rifle or shotgun into a park for fear of having it
confi scat ed.

SENATOR ELTON said so you can only carry a concealed firearm and
that’ s probably not possible with a rifle.

MR. STANCLI FF agreed it would be very difficult.

2:17:25 PM

SENATOR THERRI AULT added that Al askans are generally supportive
of the change the federal governnent nmade and so it’'s
appropriate for the state governnment to weigh in and encourage
the new administration not to undo it. Also, the policy is very
simlar to what the BLM and the U S. Forest Service have on
carrying firearnmns.

SENATOR ELTON said he appreciates the clarification and he would
just note that the U S. Forest Service and BLM allow hunting
whi l e national parks do not.

2:18:39 PM

SALLY G BERT, AN LCA Coordinator, Ofice of Project Managenent,
Departnent of Natural Resources, clarified that all the national
park preserves and all the national parks that were created
under ANILCA are open to hunting. Therefore they are open to
carrying firearms. “This resolution as well as the original Bush
adm nistration regulations only apply to the pre-statehood pre-
ANI LCA parks, which include basically the old core of Mount
McKinl ey National Park, old dacier Bay, old Katmai and Sitka
and Kl ondi ke.”

CHAI R FRENCH said so under the new regulations | can take a gun
cli nmbi ng and shoot aval anches.

M5. G BERT said yes as long as they’' re conceal ed.
CHAIR FRENCH asked her to clarify that the state or park

director could carve out a section of the river near the Brooks
Lodge as a no gun zone.
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M5. G BERT said yes the federal governnment defers to the state;
the park service can go along with whatever the state allows.
The sane with the McNeil River, she said.

2:20: 43 PM
CHAI R FRENCH announced he would hold the resolution until the
next neeting [ Wdnesday].

2:20: 56 PM

CHAI R FRENCH adjourned the Senate Judiciary Standing Commttee
neeting at 2:20 pm
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