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ACTI ON NARRATI VE
1: 32: 04 PM
CHAIR BETTYE DAVIS called the Senate Health and Social Services

Standing Conmttee neeting to order at 1:32 p.m Present at the
call to order were Senators Dyson, Ellis, Paskvan, and Davis.

SB 238- MEDI CAI D FOR MEDI CAL & | NTERMEDI ATE CARE

1:32:43 PM
CHAI R DAVI S announced consideration of SB 238. This bill mrrors
a bill in the House and was introduced on the Senate side at the

request of nmenbers of that body.

1:33:38 PM

TOM OBERMEYER, aide to Senator Davis, presented the sponsor
statenment for SB 238. SB 238 anends the eligibility threshold
for medical assistance for persons in a medical or internediate
care facility. In 2003 the legislature changed Al aska Statute
Sec. 47.07.020(b)(6), the Medicaid long-term services incone
eligibility Iimt for persons in nedical or internediate care
facilities from 300 percent supplenental incone security to an
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equi val ent fixed dollar anmount of $1656 per nonth. This change
created an incone ceiling for waiver eligibility, effectively
freezing the eligibility limt for the |ast seven years rather
than allowing the limt to adjust annually in tandem with the
federal Supplenental Security Incone (SSI) |imt. The result was
that small Social Security cost-of-living adjustnments have
di squal i fi ed many needy di sabl ed people fromthe program

He said that near the end of 2008, many individuals who are
aged, blind, or disabled and requiring institutional «care,
received notices that they would no longer be eligible for the
Hone and Conmunity-Based Services waivers after the 2009 cost-
of-living adjustnent went into effect. Because the waiver
eligibility limts no longer increase with the cost of [|iving,
it placed a nunber of people over the $1656 per nonth limt,
which is 300 percent of the 2003 SSI benefit rate. The 2009
i ncome equivalent at 300 percent SSI was $2022 per nonth. (He
referred nenbers to the attached fiscal note.) Alternatives for
preserving eligibility, particularly for those requiring
lifetime or long-term care, include creation of a Medicaid
Qualifying Inconme Trust, also known as a MIller Trust. Trusts
have procedural drawbacks including nunerous responsibilities
and restrictions, limted access to incone, the need for an
attorney, and the need for a trustee to nanage trust assets.

The Supplenental Security Incone program is a federal needs-
based disability program for low inconme adults over age 65,
blind, or disabled. For an adult, the SSI disability requirenent
is based on the ability to work. An adult is considered disabled
if the person cannot do the work that he or she perforned before
the disability occurred and cannot do alternate work because of
a severe physical or nental condition. For a child to be
eligible, he or she nust suffer from serious physical and/or
mental problenms. For both adults and children the disability
must |ast, or be expected to last, at least a year. Medicaid
services are critical to the wellbeing of Alaska' s nost

vul nerabl e citizens. Supporting SB 238 will ensure that eligible
Al askans can continue to receive nursing home care and in-hone
services. It wll also save the Ilegislature from anending

statutes every year or tw as the federal poverty-I|eve
gui delines and supplenmental security levels increase with the
cost of living.

1: 36: 58 PM

MR. OBERMEYER noted that SB 238 has a =zero fiscal note
acconpanied by a good deal of witten analysis from the
Department of Health and Social Services.
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1. 37.15 PM
CHAI R DAVI S cal |l ed John Sher wood to r epr esent t he
adm ni stration.

1:37.:26 PM

JON SHERWOCOD, Medical Assistant Adm nistrator, Departnment of
Health and Social Services (DHSS) said, as stated previously,
this bill would increase the incone standard used to determ ne
Medicaid eligibility for people who are in nursing hones or
receiving Home and Community Based Wiver (HCBW services.
Basically, these are people who need an institutional |evel of
care. It would allow the incone standard to increase according
to cost-of-1living i ncreases gr ant ed under t he f eder al
Suppl enmental Security |Incone program Those are the sane kind of
cost-of-living increases people get in their Social Security
paynent s.

Currently, people who are over income for this category of
Medi cai d, because of the |arge expense of providing services,
use a device called a Qalifying Incone Trust (QT) or Mller
Trust to reduce their countable income for Medicaid to below the
income standard ($1656 per nonth) and qualify for Medicaid. As a
result of this standard being fixed in law, he has not seen
people losing Medicaid eligibility, however they are subject to
significant inconvenience and expense in setting up the trust,
and managenent can inpose hardships on thenselves and their
famlies. The Departnment of Health and Social Services does not
anticipate that raising the need standard will add nore people
to the Medicaid program therefore they are assumng a zero
fiscal note.

MR, SHERWOOD poi nted out that people who neet this institutional

| evel of care and are in a nursing home or on a waiver program
are subject to a calculation called a cost-of-care calculation
that takes place after HSS determines their eligibility. This
calculation takes into effect all of their income and provides
sonme deductions including a Personal Needs Allowance (PNA), a
deduction to cover the cost of a spouse or other dependents
living in the community, nmedical expenses that are not covered
by the Medicaid program and sone others. Once they have
conpl eted that calculation, HSS determ nes what anount of noney
individuals must pay for their cost of care; that is, what
portion they nust pay their providers for the cost of care. That
in turn reduces the anount the state pays to providers for their
care. He said he raises that issue because this proposed change
in the statute would not affect the Personal Needs Allowance
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the PNA is set in regulation, and they assunme they will keep it
at its current levels for the tine being.

He stressed that if they were to increase the Personal Needs
Al l owance, it would decrease the anmount of noney people are
paying for their cost of care and would have a fiscal inpact on
t he program

MR, SHERWOOD said this change would prevent a nunber of people
from having to get a trust, and it would allow the standard to
nove with adjustments to the cost of living on the SSI program
He reiterated that the cost of care and Personal Needs All owance
are separate, and they are not proposing to change the Persona
Needs Al |l owances as part of this bill.

1:41:19 PM
SENATOR DYSON asked M. Sherwood from what sources a person who
is institutionalized mght receive incone.

MR. SHERWOOD replied that the nost common source of income is a
Social Security paynment or another retirenment paynent such as
state, federal, or private retirenent. Sone people would qualify
for Social Security Disability Insurance benefits. If people are
receiving cash assistance from the state, they don't fall under
this category; they fall under another category of Mdicaid, so
they are not subject to these standards or the cost of care
cal cul ati on.

1:42:41 PM
SENATOR DYSON questioned why the legislature wouldn't want them
to exhaust this other source of inconme to pay their bills first.

MR. SHERWOOD explained that they are required to use their
income to pay toward the cost of their care after certain incone
deductions are applied. Some of those deductions are explicit
under federal law. The Personal Needs Allowance is subject to
some degree of flexibility by the state; but the state has set
levels that should afford people enough funds to support
thenmselves in their living situation. It is slightly higher for
nursing hones than for assisted living homes and persons being
cared for in their own homes. In nursing hones, the Medicaid
paynment includes a paynent for room and board. |In other
settings, by federal law, the state is prohibited from paying
for room and board; in sonme of these situations people have to
pay rent or a separate fee for room and board that 1isn't
reinbursed by Medicaid. The idea is to give people a Persona
Needs Allowance that is sufficient to neet their living expenses
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in the community. Those allowances wll not increase if this
bill passes.

1:44:59 PM

SENATOR DYSON said he was uncl ear about whether SB 238 proposes
to raise the limt so people can have nore personal incone and
not be disqualified fromthese categories of public incone.

MR. SHERWOOD said that is correct, but explained that the bill
increases the standard the state uses to determ ne whether
people are eligible for Medicaid; it does not change the anount
of noney they can keep before they have to start paying their
provi ders for the cost of their care.

1:46: 23 PM
MR. SHERWOOD expanded that in federal terns, the cost-of-care
calculation is referred to as "post-eligibility." After the

determ nation of eligibility, Medicaid cal culates how rmuch noney
a person has to pay for his care. Those are two separate
cal cul ations; they are not done at the sane time, and they don't
use the same rul es.

1:47:01 PM
SENATOR THOMAS j oi ned the neeting.

SENATOR PASKVAN asked M. Sherwood approximately what the net
anount of nonies is in these MIller Trusts and if he is correct
that these funds are used to pay living expenses separate and
apart fromthe program

MR. SHERWOOD replied that there are limts on the amunt of
nmoney that can be made available to individuals through the
MIller Trusts directly. That noney is typically used to pay room
and board and other living expenses; each trust is tailored to
the needs of the individual. The cost-of-care calculation
ignores the existence of a MIler Trust. The trust is used to
determine eligibility and after the state determ nes the cost of
care, they have access to all of the funds that go into the
MIller Trust.

1:49: 11 PM
SENATOR PASKVAN asked what happens to any noney wthin the
M Il ler Trust upon death.

MR. SHERWOOD said people in this inconme group tend not to
accurul ate noney in this trust; if they do, the balance is used
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to reinburse the Medicaid program for expenses incurred on their
behal f.

SENATOR PASKVAN responded "So this isn't a savings account.”
MR. SHERWOOD concurred. He said the MIller Trust has been

referred to as a "flush trust” by one attorney he knows, because
noney cones in and goes out each nonth.

1:50: 39 PM
SENATOR PASKVAN ventured that if SB 238 passes, a person with an
i ncone of less than $2022 will not have to open a MIler Trust.

MR, SHERWOOD responded "That is correct”.

SENATOR PASKVAN asked what the typical cost of setting up and
adm nistering a MIler Trust would be.

MR. SHERWOOD answered that when he was working nore closely with
trust policy, the cost ran between approxinmately $800 and $2000
to set up the trust.

1:52:19 PM

SENATOR PASKVAN said he understands that by raising the limt,
recipients won't have to spend that noney. They can earn up to
$2022 per nonth to pay for other costs of living.

MR. SHERWOOD affirmed that if recipients' inconme falls below the
$2022 per nonth they would not have to open a trust. This would
save them the expense of setting it up; it would save them the
burden of trust accounting; and it would save them from having
to find a reputable person to act as their trustee.

SENATOR THOMAS j oi ned the neeting.

1:53:26 PM

SENATOR THOVAS said his only experience with MIller Trusts has
been that they are a sinple arrangenent and generally apply to
peopl e who have have Social Security inconme and have divested
t hensel ves of nost of their possessions. He asked if other
groups of people qualify for these trusts and have assets in
excess of what is generally allowed under state assistance | aws.

MR. SHERWOOD answered that a MIller Trust is wused only for
i ncone. The asset test that affects this category of Medicaid
all ows a maxi mum of $2000. There is a generous spousal deduction
and sone assets are exenpt such as a home and car, so to use the
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trust people still have to divest thenselves of accountable
assets beyond the asset standard. Cenerally, people who use a
MIler Trust have sone kind of retirenent or disability incone
in excess of the standard. It is nobst conmonly used by people
who are in nursing honmes or qualify for Home and Community Based
Wi vers.

1:55:59 PM
SENATOR THOVAS wondered if any additional funds are wusually
directed to the care facility, since those funds have to be
accounted for and used to pay for individuals' care at the end
of the year.

MR. SHERWOOD replied that people, especially those in nursing
honmes, have to pay nost of their income toward their cost-of-

care, so they tend not to accunulate noney. |If they do
accurul ate noney that takes them over the $2000, then they need
to spend that noney in a way that will not also create problens

for their eligibility; they cannot convert that noney to another
accountable asset. |If they have no other needs to be net, DHSS
would typically recommend that people pay their provider an
addi tional sumtoward their cost of care.

1:57:42 PM

VANCE L. SANDERS, Attorney at Law, Juneau, Al aska, started out
with Al aska Legal Services in 1984 and has been practicing |aw
here for many years. He is also the President of Al aska Legal
Services Corporation but was speaking on this issue as an
i ndi vi dual and expressed strong support for SB 238.

This is a conplicated area of the law, he said. There are three
things people have to do to qualify for Medicaid. First, their
accountable resources have to be below a certain limt,
depending on whether they are married or single. That limt is
$2000 per single individual; for married persons it is $109, 640
per community spouse this year. Certain things are not counted
such as a car or a hone valued at |ess than $500,000. Second,
their level of care has to be either skilled nursing or
internmedi ate, which neans that they cannot care for thenselves.
The third criterion is that their incone nust be below a certain
anount that was frozen in tinme by the state of Alaska in 2003 at
$1656 per nonth, the SSI |limt at that tine.

MR. SANDERS expl ained that SSI is a federal paynent program for
people who are determned by the federal governnent to be
di sabl ed, have not paid noney into the insurance system are |ow
i ncome and have few resources but neet the disability test. That
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is Title 16 of the federal Social Security Act and is called
“the SSI limt." Title 2 is the insurance status. It applies the
sanme disability test, but resources are not relevant; it is just
li ke a federal insurance programfor people who are disabl ed.

The state of Al aska nmade a policy decision in 2003 to freeze the
income |imt for people to qualify for Medicaid. These are
primarily people on Honme and Community Based Wivers, so they
are at hone getting Medicaid, those in long-termcare facilities
such as WIdflower Court in Juneau, and now in pioneers' hones

Since that tinme, as those people's inconme has gone up due to
cost-of-living adjustments or other factors, they have no | onger
qualified and have had to use a MIller Trust to artificially
reduce their incone.

That sounds easy, but these are people who are already at hone
and wunable to care for thenmselves, in a nursing honme or
pi oneers' home, or are in triage; now they have to face the
difficulty of creating a trust. These trusts are not easy to set
up and average from $500 to $1000, which for people who are
maki ng $1700 to $2000 per nonth is a lot. In Anchorage, that fee
can be up to $2000 for a single trust fee. They are 24-page
docunments that have to incorporate not only federal and state
law, but anticipate that these people's health status nmay
change. Wien he does a trust, he anticipates three different
scenarios: wal king around Medicaid, hone and community-based
Medicaid, or nursing honme Medicaid. So they have a 24-page
trust, a famly in crisis, and in Juneau, unless a person is
fortunate enough to have the O fice of Public Advocacy appointed
as his conservator or guardian, there are no trustees. That is a
chronic problem throughout Al aska. Once a trust is created, it
has to be registered with the superior court; it has to be
assigned an Enployer Identification MNunber (EIN) by the IRS
because it is a separate legal entity; it requires a separate
bank account, and there is an annual review by the state of
Al aska. He reiterated that these are conplicated things and the
peopl e who have to deal with them are generally not qualified by
education or inclination to admnister them It is an amazingly
difficult thing for these famlies to pull off.

2:04: 04 PM

MR. SANDERS said he sees this as a pro-famly bill. SB 238
raises that artificial inconme limt and ties it to the federa
SSI Iimt; as that goes up, the inconme limt goes up. That wll

obviate the need for many famlies to cone up with the noney to
pay for these trusts and go through this trust experience. He
agrees with M. Sherwood that it should be a zero fiscal note

SENATE HSS COW TTEE -9- February 1, 2010



It will not <change the <cost-of-care calculation for post-
eligibility.

2: 05: 30 PM

MARI E DARLIN, President, AARP Capital Cty Task Force, Juneau,
Al aska, said AARP supports SB 238 and urges the committee to
pass this legislation. She expressed her appreciation for M.
Sanders's clear explanation of MIller Trusts. She related that
several people at Fireweed Place were affected by the increase
in Social Security last year and had to begin |ooking at trusts.
They were very upset because they did not have the noney to pay
for it and sone gave up. Those who were able to create one with
the support of famly found the process very difficult. AARP has
been concerned about this since the limt was fixed in 2003.
Most beneficiaries of this bill not well off financially; they
are at risk both economcally and from a health standpoint. |If
they don't get the care they need and are not able to stay at
home, it will increase the cost to the state nore when they end
up in long-termcare facilities.

She concluded by enphasizing that this bill supports the hone
and community based services the state is trying to pronote and
that are so badly needed.

2:09: 20 PM

HOLLY HANDLER, Attorney at Law, Juneau, Al aska, said she sets up
MIller Trusts for clients and assists them with problens that
occur during the lifetine of these trusts. In Decenber 2008,
because no adjustnent to the Medicaid standard to SSI was in
pl ace, dozens of Al askans across the state received notification
that their benefits were being cancell ed because of a small cost
of living increase in Social Security. Sonme of the people she
represented exceeded the inconme |imt by only a few dollars.
Because of this problem they had to set up MIler Trusts. These
are irrevocable trusts, which neans they last for the lifetine
of the creator unless they are dissolved in court.

M5. HANDLER said that, while sonme people are fortunate to have
caring famly menbers who will serve as trustee to nanage the
trust account, others have no famly or friends they can trust
with the whole of their finances. She enphasized that when a
trustee becones responsible for a MIller Trust, they becone
responsi ble for admnistering the person's entire incone, and

for SSI eligibility. If the trustee nmanages the trust
irresponsibly or incorrectly, it can jeopardize Medicaid
eligibility.
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I n Decenber 2008 when the nost recent Social Security COLA went
into effect, she represented two people who had no famly to
serve as trustee. One of these individuals found a niece out of
state to manage the trust; but between Decenber 2008 and now,
that niece decided her financial needs were nore inportant to
her and took all of the noney. This 70-year-old individual could
not take care of hinself and, due to this horrendous financial
exploitation, could no longer pay rent or utilities. Rectifying
the situation was not a sinple matter of changing the trustee;
it was a matter of finding an attorney to petition the court,
explaining in court affidavits why the trustee had to be
changed, obtaining a court order, registering that change in
trustee with the courts, submtting the docunents to public
assistance for approval, submtting |egal docunents to the bank
to change all of the trustee information, and dealing with the
credit agencies to repair this person's credit.

I n another instance in Ketchikan, a gentlenman with end-stages of
Par ki nson' s di sease had to use a person he did not know well as
a trustee. That trustee proceeded to msnmanage the Medicaid
account so that his Medicaid was jeopardized within nonths after
setting up the trust.

M5. HANDLER stated that she is testifying in strong support of
this bill because, not only will it make it easier for existing
Medicaid recipients to maintain their eligibility, it will go a
long way toward preventing the kind of financial exploitation
and abuse of the disabled and elderly that is already a problem
in the state and is nade worse by the need to have these MIler
Trusts in place. She added that she has had the pleasure of
working with a nunber of fine enployees at the Departnent of
Public Assistance, Jim Steele included. Their workloads are
i ncreased whenever these Social Security COLAs go into effect.

2:16: 05 PM

SENATOR PASKVAN asked what the typical cost to nmaintain a
trustee is if it isn't the Ofice of Public Assistance (OPA) or
a famly menber.

M5. HANDLER answered that in the cases she handled, the trustee
charged approximately $50 per nonth; for those who exceed the
income limt by only a few dollars, that takes them bel ow the
$1656 per nonth allowed to pay for food, shelter, and basic
living expenses.

2:17:01 PM
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DENI SE DANI ELLO, Executive Director, Al aska Comr ssion on Aging,

Juneau, Al aska, said the conmssion is very much in support of
this bill. They first becane aware of this issue |ast Decenber,

when her office received a nunber of calls from seniors who had
gotten letters advising that, because of the 5.8 percent Socia

Security cost-of-living increase, they were disqualified from
their Medicaid Wiiver prograns. Her office told them about the
MIller Trusts and nmade referrals to local attorneys and Al aska
Legal Services; luckily Holly Handler in Juneau was available to
hel p many of these individuals.

M5. DANI ELLO pointed out that one of the comm ssion's concerns
with the MIller Trusts, in addition to the things already
mentioned, has to do with allowable expenses; according to the
Personal Cost Allowance, a person can have the amount of $1656 per
nont h. Even though they’ ve received a cost-of-living increase to
help them pay for increases in food and housing, none of these
additional funds over the $1656 may be used to pay for those
expenses. For an elderly person living in Fairbanks or another
cold area of the state, the price of fuel is very high

She said that since the inconme linmt was set at $1656 in 2003,
t hese people have been increasingly less able to neet their
basic living expenses. She comented that she hopes the
Department of Health and Social Services and this commttee wll
consider raising the anopunt of the personal care allowance at
some point, to give people additional funds to cover the
i ncreased costs of food and housi ng.

M5. DANI ELLO cl osed by saying this is a good investnment. If the
state is able to keep people healthy, allow them to keep decent
housing and warnth, there is a better chance they will be able
to stay in their hones, and for every year a person is able to
remai n i ndependent, the state saves from $80,000 to $181, 000.
The cost for an older Al askans waiver is only roughly $23,000
per year.

2:21:52 PM
CHAIR DAVIS called M. Sherwood back to address Ms. Daniello's
comment that the noney cannot be used for food or fuel.

MR, SHERWODOD said the limting factor is the personal needs
allowance in the cost-of-care allowance. It can be used for
anything but is capped at $1656. If they have funds in excess of
that anount they have to qualify for another deduction such as
di sabl ed dependent, spouse, or uncovered nedical. Basically, to
pay for their own food shelter and other I|iving expenses, they
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are allowed only $1656 per nonth. That can be changed only
t hrough state regul ation.

2:23: 48 PM

CHAIR DAVI S closed public testinony. She said she believes that
her questions have been answered and said she would be
confortabl e noving SB 238 out of commttee.

2:25.05 PM

SENATOR PASKVAN noved to report SB 238, |abeled 26-LS1362\ A, out
of conmittee with individual recommendations and attached fiscal
note(s). There being no objection, SB 238 noved fromcomm ttee.

2:26: 40 PM

There being no further business to conme before the conmmittee
Chair Davis adjourned the neeting at 2:26 PM
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