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PCSI TI ON STATEMENT: Revi ewed the | egislative review process of
regul ati ons.

ACTI ON NARRATI VE

3:06: 53 PM

CHAIR WES KELLER called the Admnistrative Regulation Review
Commttee neeting to order at 3:06 p.m Representatives Keller,
Gatto, and CQuttenberg and Senators O son, Myer, and Kookesh
were present at the call to order.

Overvi ew of Regul ati ons Process

3:07:53 PM

CHAI R KELLER announced that the only order of business would be
an overview of the admnistrative regulations process. He
related that typically the <chair of the Admnistrative
Regul ation Review Commttee and his/her staff alert nenbers of
proposed new regul ations. He further related that nenbers
shoul d’ ve received an e-mail newsletter fromthe commttee.

3:10: 06 PM

DEBORAH BEHR, Chief Assistant Attorney Ceneral, Legislation and
Regul ations Section, Cvil Division (Juneau), Departnent of Law,
informed the commttee that she has held her position since
1991. She highlighted that DOL has the final |egal sign off for
regul ations, which is unique in conparison to other states where
regul ations are allowed to be placed on the books directly from
the state agency without that state’s |aw department review. To
have DOL review the regulations is a good consuner check to be

sure they are |egal. She reviewed the staff present at the
hearing and their responsibilities. She then turned to how
regul ati ons are devel oped in Al aska. She explained that in the
regul ation process she first reviews whether there is
i npl enenting statute and whether the |legislature has given
direction to adopt regulations under the statute. If there is
no statute, regulations can't be devel oped. The goal of the

executive branch, she opined, is to inplenment the | aws passed by
the | egislature. She pointed out that often not every detail,
such as the specific application period and the docunentation
required to apply for a grant, is included in statute, but
rather are specified in regulation. The | egislature provides
the executive branch the authority to inplenent regulations
after followng the procedures outlined in the Admnistrative
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Procedures Act. The procedures include providing public notice
and the opportunity to comment, consideration of the comments,

and adoption of regulations. After the regulations are filed
with the lieutenant governor's office, they beconme the force of
law in the state. The court’s role is inportant because it

ensures that the regul ations were appropriate under the statute.
Wen regulations are [being considered], the statutes, court
deci sions, and other state agency' s regulations are reviewed.
Ms. Behr opined that although it’s good, in ternms of consuner
protection, that Al aska has one of the broadest definitions of
regulation in the nation, it results in a lot of regulations.
She highlighted that AS 44.62.640(a)(3) specifies, in part, “(3)
"regul ati on" means every rule, regulation, order, or standard of

general application ...”. The “standard of general application”
is inmportant, she noted. She expl ained that agency directors
will relate to her that they are treating everyone who applies

to a grant the same and that a regulation isn’'t necessary.
However, Ms. Behr opined that in such a situation a regulation
IS necessary because treating everyone the same is a regulation
that nust have followed the appropriate procedures. The
| egislature also specified that regulations are only for state
agencies and thus entities such as the «court system or
muni ci palities utilize [rules] other than regulations and they
aren’t subject to the Adm nistrative Procedures Act or DO’ s
revi ew.

3:15:59 PM

M5. BEHR explained that the goal of a regulation is “to
i npl ement, interpret, or nmake specific the |aw being enforced or
adm nistered by it”. The aforenentioned neans that if there
isnt a statute, a regulation can’'t be established. |If there is
a law, the regulation nust be consistent wth the [aw
Therefore, Ms. Behr said that she carefully reviews regul ations
to ensure the aforenentioned is the case. The | egislature has
speci fied that when in doubt, a state agency nust go through a
public process to adopt a regulation rather than inpose a
standard without the public’'s ability to comment prior to its
i npl enent ati on.

3:17:16 PM
REPRESENTATI VE GATTO posed a scenario in which the |egislature
passed a | aw that specified no snoking on alternate days w thout

defining alternate days. He asked if the fleshing out of what
the legislature neant by alternate days would beconme the
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regul ati on. He further asked how Ms. Behr would know that the
regul ation is what the | egislature nmeant.

IVB. BEHR answered that she would recomend review of the

| egislative history, the mnutes, and sponsor statenents. She
noted that currently it’s nuch easier to access the
af orenent i oned si nce t he | egi sl ature has becone nor e
conput eri zed. Furthernore, the regulations review process is

very hel pful because through the process legislative intent is
reviewed and areas of regulations that aren’'t consistent wth
statute are specified.

REPRESENTATI VE GATTO opined that there are surely situations in
which the research into the legislative history uncovers
conflicts in the intent.

MS5. BEHR said that the conm ssioners of the departnents, who are
confirmed by the |egislature, make those cl ose calls.

3:19:42 PM
M5. BEHR, continuing her presentation, directed attention to the

flow chart entitled "Steps in the Regulation Adoption Process"
on page 8 of the publication entitled “Drafting Manual for

Adm ni strative Regul ations.” She expl ained that processes 1-4
are basically the admnistrative process prior to public
comment. Process 5 begins the public process in terns of notice
in the newspaper and specifically to those on the interested
person’s list, including |egislators. She likened the public
process to the legislative process, and noted that everything in
a reqgqulations file is public. During the public process, the

public is given a period during which it can submt coments.
Al though the public coment period is usually a mninmm of 30
days, it’s often longer for fishing issues. The statutes
require witten public comment for all regulations. Wil e oral
hearings aren’t required, M. Behr said she strongly encourages

oral hearings on virtually all regulations. The notices are
al so posted online. She noted that she encourages those
speaking with the public who want to coment to suggest that
they be specific, concise, and neet the deadlines. The next

step in the regulations process is the adoption of the
regul ati ons by the agency. Ms. Behr pointed out that there are
two types of agencies that adopt regul ations, which are agencies
that have conm ssioners who are confirmed or a board or

conmi ssi on. A board or conmm ssion nust adopt regulations in a
public neeting that has been publicly noticed and at which the
public can observe. The comments given have to be seriously
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considered, but don't have to be followed, she noted. The
commi ssioner or adopting authority has to review all the |aws,
what’s in the best interest of the state, and the public
comments during the regulatory process. At that point, process
8, the proposed regulations are submtted to DOL for |[egal
review, which includes a substantive review by agency attorneys
who are experts in the field. As related by process 10 of the
flow chart, DOL has the ability to review, approve, and send
them to the Iieutenant governor’'s office for filing or
di sapprove them However, the regulations <can only be
di sapproved for |legal reasons not on the basis of policy. MVs.
Behr relayed that disapproval of regulations is very infrequent,
per haps once or twice a year. Upon filing of the regulations at
the |lieutenant governor’s office, the regul ations generally take
effect 30 days in the future at which point they re published on
the online public notice system She noted that the tinme period
between the filing of the regulations wth the |[|ieutenant
governor’s office and the tinme they take effect is when people
can test the regulations without being affected by them

M5. BEHR nentioned that a typical comment she or the legislature
may receive fromthe public is in regard to how to obtain nore
information of possible regulations. She suggested that for
such inquiries, the individual should be directed to the contact
person for regulations in the agency or through web sites on
regul ations projects. Another typical question is regarding how
to conment on regulations to which she encourages people to read
the notice, be concise, and be pronpt in submtting comments.
To that end, Ms. Behr said she refers those who don’t understand
the regulations process to the mnmanual on regulations, which
includes web sites for contact. In conclusion, M. Behr
hi ghlighted that people often don't react to regulations unti
after they inpact them at which point individuals can petition
for a regulation change, and the conm ssioner has to seriously
consi der that.

3:29:16 PM

JASON HOOLEY, Deputy Chief of Staff, Ofice of the Lieutenant
Gover nor, expl ai ned that currently when the [|ieutenant
governor’s office files a regulation, the comnmttee is notified
through commttee aide as to the specifics of the regulations
and hard copies of the regulations are provided as well. The
Ofice of the Lieutenant Governor also maintains the online
public notice system whi ch i ncl udes agency nmeet i ngs,
pr ocur enent announcenent s, regul ati ons whet her t hey are
proposed, adopted, or energency. He noted that any person can
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access the aforenentioned database and even subscribe to an
automated e-mail notification system as to changes in state
gover nnment . M. Hooley inforned the commttee that the online
public notice systemis currently being updated to be nore user
friendly for the public as well as agency staff.

3:32: 33 PM
The commttee took an at-ease from3:32 p.m to 3:43 p. m
3:43:30 PM

LI SA KIRSCH, Attorney, Legislative Legal and Research Services,
Legislative Affairs Agency, noted that she shares her 20-hour a
week position with Terry Lauterbach. She expl ained that when
notice of regulations is provided for the general public she
receives the draft regulations electronically. She inforned the
conmittee that thus far she has been able to review all the
regul ati ons she receives. However, if a lot of regulations were
received at once, there may be a tinme when she couldn't review
all of them In such a case, she said she would review the
priority regulations first. Statute specifies that those
regul ations based on a new statute or a changed statute are a
priority. Review of regulations requested by the Admi nistrative
Regul ation Review Commttee or a standing committee also are a
priority. She noted that generally she will performa nore in-
depth review of priority regulations. Dependi ng upon how
conplicated the proposed regulations nay be, she nay review
mnutes and talk to agency staff and DOL in order to determ ne
i ntent. Any conversations and correspondence wth the
af orenenti oned people is confidential, per statute, and thus
doesn't becone part of the public record. If at the end of her
review process she finds a constitutional issue or inconsistency
with statute, she explained that she will wite a nmenorandum
that is distributed to the Admnistrative Regulation Review
Comm ttee, the speaker of the House, and the president of the
Senate as well as DOL and whonmever she conmunicated with at the
agency level. The nmenmorandumis witten even if the agency says
it wll fix the issue she found through her review because the
agency isn't required by statute to conply with her review
However, she noted that she has had really good cooperation from
t he agencies and DOL. Ms. Kirsch related that she reviews the
pr oposed regul ati ons to ensure t hey are | egal and
constitutional, consistent wth existing statute, consistent
with legislative intent, and the agency has the authority to do
what it proposes. She noted that whether the regulations are
consistent with legislative intent is a bit of a judgnent call.
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3:48: 54 PM

CHAI R KELLER inquired as to how often Ms. Kirsch ends up witing
a menor andum

V. KIRSCH recalled witing 44 nmenorandunms in the |ast
| egi sl ature, which is about 20 percent of the total nunber of
packages revi ewed.

3:50: 05 PM

CHAI R KELLER remarked that the regulations [review process has
been invisible to him He then inquired as to the confidentia

aspect of her comrunications during the regulations review
process.

IVB. KIRSCH reiterated that statute allows conmunication
[regarding the nenorandumi wth nenbers of the Admnistrative
Regul ation Review Commttee, DOL, and the agency represented.
The nmenmorandum is also sent to the president of the Senate and
t he speaker of the House. She then rem nded the commttee that
any standing conmttee can request her review of regulations.
In such a case, if a nmenorandumis witten, she can only send it
to the nmenbers of the Admnistrative Regulation Review
Commttee, DOL, the agency represented, and the speaker of the
House and the president of the Senate. The nenorandum can’t be
sent to the conmmttee nenbers who namde the request. She
suggested that the aforenmentioned was likely a drafting issue in
the statute. At one point, M. Lauterbach wote a proposed
anendnent to broaden the |anguage, but no one was interested in
doi ng so. Ms. Kirsch noted that she has never had a request
from a standing commttee to review regul ations. She further
noted that her nenoranduns are an exception to the usual Public
Records Act requirenents.

3:52:28 PM

REPRESENTATI VE GUTTENBERG i nquired as to what would occur with a
| aw t hat has conflicts within one statute.

M5. KIRSCH clarified that would go to the revisor of statutes as
long as it's not a substantive issue. The revisor can correct

t hings such as typographical errors. She recalled recently
reviewing regulations for which there were inconsistent
statutory provisions. Ms. Kirsch said that she nerely alerts

the appropriate parties of problens with regul ati ons.
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3:56: 02 PM

M5. KIRSCH, in response to Chair Keller, reiterated that once
she wites a nmenorandum it is distributed to the wearlier
speci fied persons. The distribution list is per statute and
provi des no discretion as to who to provide the nmenorandum

3:57: 03 PM

M5. KIRSCH inforned the conmttee that nost of the regulations
she reviews conme from the Departnment of Commerce, Conmunity, &
Econom ¢ Devel opnent (DCCED) because that departnment houses the
occupational Ilicensing function. In fact, about 38 percent of
the regul ations she reviews are from DCCED. About 13 percent of
the regul ations she reviews are fromthe Departnent of Education
and Early Devel opnent. The Departnent of Health and Soci al
Servi ces can al so produce a |arge anount of regulations as well.
Ms. Kirsch noted that she doesn't review the regulations for the
Board of Fisheries or the Board of Gane because they have a
di fferent regul ati ons process.

3:58:26 PM

CHAIR KELLER inquired as to how to initiate Ms. Kirsch's review
of regul ati ons.

M5. KIRSCH specified that to initiate her review of regul ations,
the request nust be in witing and request review of a matter
within the scope of the four itens she reviews, as specified
earlier. She reiterated that she doesn’'t review regul ations
regarding policy nmatters. She noted that if she faced a |arge
group of priority regulations to review, she mght have to say
that she couldn’'t review other regulations and point to the
statute that specifies that Legislative Affairs "nmay review' the
regul ations in support of that determ nation.

4:00: 20 PM
ADJ QURNVENT
There being no further business before the comittee, the

Adm ni strative Regul ation Review Conmittee neeting was adjourned
at 4:00 p.m
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