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ACTI ON NARRATI VE

4:06: 43 PM

CHAI R NANCY DAHLSTROM called the House Rules Standing Conmittee
nmeeting to order at 4:06 p.m Representati ves Dahl strom
Herron, Mllett, Neuman, dson, Gardner, and Kerttula were

present at the call to order.

HB 334-M LI TARY DEPLOYMENT AND CHI LD CUSTODY

4:07:14 PM

CHAI R DAHLSTROM announced that the first order of business would
be HOUSE BILL NO 334, "An Act establishing child custody,
nodi fication, and visitation standards for a mlitary parent who
is deployed; and anending Rule 99, Alaska Rules of Guvil
Procedure.” [Before the commttee is CSHB 334(JUD). ]

4:07:25 PM
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REPRESENTATI VE HERRON noved to adopt CSHB 334, Version 26-
LS1310\C, M schel, 3/12/10, as the working docunent.

REPRESENTATI VE NEUVAN obj ected for di scussion purposes.
4:08: 04 PM

KACI SCHROEDER- HOTCH, Staff, Representative Bill Thomas, Al aska
State Legislature, speaking on behalf of the prinme sponsor of HB
334, Representative Thomas, inforned the conmmttee that Version
C includes several snmall technical changes. On page 2, line 10,
the | anguage "an additional 10 days' notice" was deleted. On
page 2, line 11, the term "presuned"” was replaced with the term
"found" as it is stronger and clearer |egal |anguage. On page
2, lines 27-31 and on page 3, lines 1-3, the reference to
"violent behavior" is replaced with the rebuttable presunption
for domestic violence. The provision on page 5, lines 22-27, is
the indirect court rule anmendnment in order to address the two
sections that <change Cvil Rule 77(g) regarding expedited
hearings. On page 5, lines 28-31 and on page 6, lines 1-2, are
conditional effect provisions. To change a court rule, she
interjected, it requires a tw-third vote in the affirmative
from each house.

4:09:30 PM

REPRESENTATI VE  KERTTULA surm sed then that the original
| egi sl ation woul d've required 10-day notice to the non depl oyed
par ent .

M5. SCHRCEDER- HOTCH explained that the intent 1is for an
i ndi vidual to have an expedited hearing prior to being depl oyed.
Civil Rule 77 already addresses the aforenentioned, and
therefore the additional 10-day notice would slow the process.

4:10: 06 PM

CHAI R DAHLSTROM nenti oned that the aforenentioned was thoroughly
di scussed in the House Judiciary Standing Committee and it was
the intent of that conmttee to address that matter.

4:10: 20 PM

REPRESENTATI VE GARDNER related that she is troubled by the

el enent of delegation of visitation. She opined that a child
has a right to famly on both sides, particularly when the
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parents are separated. A child, she enphasized, isn't like an
i nheritance. A child, first of all, has a right to the parent.
Therefore, in a situation in which parents share custody or have
a visitation agreenment the <child should remain wth the
avai |l abl e parent, she opined. The parental right trunps the
right of another famly menber to have tinme with the child.

CHAI R DAHLSTROM  said t hat al t hough she agr eed W th
Representative Gardner's intent, the House Judiciary Standing
Conmittee discussed other circunstances that could surround a
di vorce or separation of the parents. She asked Ms. Schroeder -
Hotch to el aborate on the discussion held in the House Judiciary
St andi ng Comm ttee.

M5. SCHROEDER- HOTCH told the conmmttee that courts in the Lower
48 have dealt with this fairly extensively and treated it "as in
the parent's stead." For instance, if a dad has custody of a
child every other weekend and he wants to go to the gym the
grandnot her can watch the child. The courts have been treating
this situation with deployed parents in that fashion because

when a parent is deployed it's a special and tenporary
circunstance. The courts have decided that the contact with the
depl oyed parent's famly is crucial. She enphasi zed that this
is not grandparent visitation or custody. She further

enphasi zed that the best interest of the child is the prevailing
gui deline, and therefore if it's not in the best interest of the
child to have a delegation of visitation, it won't occur.

4:13: 26 PM

REPRESENTATI VE GARDNER recal |l ed her experience as a guardian ad
litem when she advocated in the court for the child s best

interest. Therefore, she said she's very famliar, in ternms of
child protection issues, with the context of the child s best
i nterest. Representative Gardner opined that when one parent
isn'"t available, the child should be with the other available
par ent . She expressed hope that conpetent parents wll
understand and pronote a relationship with the other parent's
famly as it's in the child s best interest. Still, the
avai l able parent should be first in line if the other parent

isn't available. To that end, she suggested that the custodia
parent shoul d make the decision about the relationships with the
rest of the famly rather than the court.

4:15: 02 PM
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CHAI R DAHLSTROM recal l ed the discussion in the House Judiciary
Standing Committee in which it was brought out that in an idea
world that would happen. However, since that hasn't always been
the case and fanilies have had to go to court because one or
both of the parents couldn't agree and deploynment is happening,
t he i ssue needs to be addressed.

4:15: 29 PM

REPRESENTATI VE GARDNER acknowl edged that the situation can be
difficult and hateful in these cases. Wen there is conflict
between the parents, the parents have representatives, child
custody investigators and perhaps a guardian ad |item would be
appointed to provide a recommendation as to what's in the best
interest of the child. Representative Gardner maintained that
the avail able parent should make that decision rather than the
court, the legislature, or an appointed guardian ad litem to
decide what's best for the child if one parent isn't avail abl e.

4:16: 31 PM

REPRESENTATI VE HERRON inforned the commttee that during the
House Judiciary Standing Committee hearing it had to consider
the differences between individuals who are "about to be
depl oyed" and individuals who are "deployed,” which led to two

di fferent standards being placed in the |egislation. He opi ned
that the aforenmentioned is why HB 334 is a mlitary parent piece
of | egislation. She requested further clarification from Ms.

Schr oeder - Hot ch.

MS. SCHRCEDER- HOTCH explained that the about to be deployed
parent would want to expedite hearings and ensure that the child
will have proper care while the deployed parent is away. The
depl oyed parent would be addressing the situation while away,
which is why the legislation has a provision allowing the
depl oyed parent to testify electronically. She further
expl ained that the parent who's about to be deployed needs to
have the hearing while present and the parent that's deployed
has to have the opportunity to testify while away.

4:18: 33 PM
REPRESENTATI VE NEUMAN inquired as to who decides the best

interest of the child. He then inquired as to the definition of
“child."

HOUSE RLS COW TTEE - 5- March 22, 2010



M5. SCHROEDER- HOTCH answered that in this case a judge would
decide what's in the best interest of the child. A child would
generally be an individual under the age of 18 or would be
extended if the individual is incapable of naking decisions or
i s devel opnental | y del ayed.

4:19:49 PM

REPRESENTATI VE NEUMAN i nquired as what happens in situations in
which the child, perhaps a 17-year-old, doesn't want to go wth
t he ot her [non depl oyed] parent.

M5. SCHRCEDER- HOTCH recalled that the judge will factor in the
opinion of a child age 12 or 13.

4:20:10 PM

REPRESENTATI VE NEUMAN surm sed then that the judge would render
the opinion for a child, even if the child didn't want to go to
the other [non deployed] parent if the child was younger than
12-13 years of age.

M5. SCHROEDER- HOTCH answered that's correct, but added that the
judge will take into account the child s opinion when nmaking the
best interest finding. The best interest findings have a |ist
of factors that judges consider. Wen the child is pre-teen or
teen, the child can testify and tell the judge what he/she
want s. Al t hough the child's wishes will be considered, it wll
not be the determ ning factor.

4:20:46 PM

REPRESENTATI VE NEUMAN expressed concern wth this proposed
expedited situation in which the judge is making determ nations
because a child, age 17, could be placed with a parent wth
which the child doesn't want to Dbe. At this point,
Representative Neuman didn't believe the aforenmentioned is a
good i dea.

MS5. SCHRCEDER- HOTCH opined that if a judge were to issue an
expedited hearing in the aforenentioned case and finds the case
to be too conplicated, the judge would likely issue a tenporary
order to allow tine to nake a final determ nation. In further
response to Representative Neuman, M. Schroeder-Hotch said that
the aforenmentioned isn't specifically in HB 334, but it's how it
wor ks.
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4:23:10 PM

REPRESENTATIVE M LLETT said that she respects Representative
Gardner's opinion. However, she related that in her own famly,
which is Native and non Native, it becones an issue when one
parent is unreasonable and the deployed parent wants the child
to have exposure to his/her culture. She surm sed that the
aforenentioned situation could arise related to religious
cultures as well as famly traditions and lifestyles. Al t hough
she said she understood a non deployed parent having the first
right of ref usal when the other par ent is depl oyed,
Representative MIlet also understood the deployed parent's w sh
to have continuity regarding how the deployed parent would
parent and to what he/she would expose the child. She said she
could foresee a situation in which an unreasonable parent who
doesn't particularly care about the cultural, traditional, or
religious issues of the other parent could be detrinmental to the
chil d. Therefore, having a deployed parent's w shes known
regarding visitation is appropriate. Representative MIlet said
she understood the need for HB 334 and characterized it as a
safety net for parents who are depl oyed.

4:25:49 PM

REPRESENTATI VE GARDNER said she wunderstands those concerns

Then she inquired as to the difference between visitation rights
and shared custody. She posed a situation in which parents with
shared custody of a two-year-old can't agree and require court
i nterventi on. In this scenario the nom is anenable to sending
the child to the dad for six nonths and the dad is anenable to
sending the child to the nom for six nonths. \When one parent is
depl oyed, would the child have to be sent to another relative
for six nonths, she asked.

M5. SCHROEDER- HOTCH replied yes, if the judge orders it as such
However, another provision in HB 334 provides for tenporary
orders such that while the custodial parent is away, a tenporary

order can be issued to allow the other parent custody. The
tenporary order would expire once the deployed parent returns
from depl oynent. The aforenentioned would likely be the

preferable nethod so |l ong as the noncustodial parent is "okay."
4:27:10 PM

REPRESENTATI VE GARDNER noted that she remains confused regarding
the distinction between visitation and shared custody. She
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asked if there is a nmaximumtine of visitation that a very young
child m ght be sent to soneone other than a parent.

4:27:55 PM

JEAN M SCHEL, Attorney, Legislative Legal and Research Servi ces,
Legislative Affairs Agency, began by explaining that there are
at least three types of custody: |egal, physical, and joint or

shar ed. The visitation rights are irrespective of custody
rights. Therefore, a parent could have a visitation right
wi thout any form of custody or a parent could have visitation
rights with custody. This legislation allows the deployed
parent to delegate only the visitation rights not the custodia
interest that they retain over the child. The wvisitation

woul dn't i nvol ve decision naking or a parental role of any sort.
The famly nenber being delegated visitation rights would have
no educational, religious, or other rights. The parent woul d
have a visitation order providing visitation rights to [the
depl oyed] parent prior to delegating the right. Therefore, this
is a situation in which a parent who already has a visitation
order, wth or wthout custody, that says he/she wll be
[ depl oyed] and would like to grant his/her visitation tinme while
deployed to a famly nenber that already has a close
relationship with the child. Assumi ng that the other parent
opposes that, the court would have to weigh the interest of the
two parents in maintaining access to and enjoynent of the child
as well as weigh the best interest of the child. In Lower 48
cases of deployed parent delegations the court has shown that
it's not the sane as a third party petitioning a court to take a
child away from the avail able parent. There is the assunption
that there is already access to that famly nenber, there is
already a visitation order to the deployed parent, and there is
a reason the deployed parent wants the child to have continuing

contact wth the famly nenber. The courts have articul ated
that the non deployed and the deployed parent have simlar
rights. No one is able to tell a non deployed parent wth
physi cal custody of a child not to |eave the child with a person
that doesn't harm the child. Parents have inherent rights in
raising their <child, she highlighted. The intent of the
provision and the reason it has been upheld thus far is to
equalize the interests of both parents. MVs. M schel

acknowl edged that it's a policy call for the legislature to
make, but pointed out that both parents have constitutional
interest in directing the care and custody of their own child.
Therefore, nmutual interests are at stake.

4:32:47 PM
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REPRESENTATI VE GARDNER remarked that although the 1egislation
has |anguage regarding the child' s best interest it's really
about the parents' interest. She enphasized that since she if
fully conmmtted to the child' s interest, this legislation is
difficult for her.

4:33:13 PM

CHAI R DAHLSTROM said that she synpathizes with Representative
Gardner because if only the rights of the child were reviewed,
this | egislation wouldn't be necessary.

4:33:37 PM

REPRESENTATI VE GARDNER posed a scenario in which two parents
have shared legal custody of their two children, one of which
who isn't in school and one who is in school. The agreenent
between the parents is that the parent who doesn't have the
children through the school year has the children all summer.
|f the parent who has the child in the sunmer is deployed, that
parent could for the sumer delegate the care of both children
to another relative. Therefore, the situation is one that hangs
on whether a custody investigator, guardian ad litem or judge
determines it's in the best interest of the children to be with
relatives for the sumrer. The other parent who has the children
during the school year doesn't get to nmake the decision

M5. M SCHEL i ndicated that could occur under this |egislation.
4:34: 54 PM

REPRESENTATI VE NEUVAN inquired as to the location of the rights
of achild in this legislation or existing | aw

M5. M SCHEL answered that existing statute don't specifically
articulate [the rights of a child] other than that the courts
shall consider a child' s preference after age 14.

4:36: 09 PM

REPRESENTATI VE NEUVAN surm sed then that those children under
age 14 don't have a say [in terns of their placenent].

M5. MSCHEL related that courts have determ ned that children

have constitutional rights in nmany contexts. However, that
doesn't appear in this legislation specifically, although it's
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inplied that HB 334 doesn't invalidate any constitutional rights
that children share with adults as citizens of the U S In
custody disputes, other than the stated preference provision for
children age 14 and older, courts are required to review the
physical, nental, enotional, religious, and social needs of the
child through evidence brought to the court as well as the |ove
and affection existing between the child and each parent. MVs.
M schel stated that a right is an extrenely general term
Al though children do have constitutional rights in the U S and
Al aska, the courts are restricted in how nuch they can defer to
a child s wishes when there is a best interest finding, based on
t he evidence provided, to the contrary. As we all know children
aren't always able to articulate their own needs and the courts
have had to step in to famly di sputes and nake a determ nation

4:38:52 PM

REPRESENTATI VE NEUVAN asked if there is a way to review the
rights of the child in terns of their placenent.

M5. SCHROEDER-HOTCH said that issue didn't come up in prior
di scussions of the |egislation. Al though she agreed that
placing a child in a home the child doesn't want to be in is
sonmething to consider, it's a larger custody issue that's beyond
the paraneters of this |egislation

4:40:12 PM

REPRESENTATI VE HERRON directed attention to page 2, line 1, and
poi nted out that the rights of the child are consistent with the
protections afforded under federal law. The federal governnent,
he related, wants each individual state to accommpdate mlitary
parents and their dependents. Therefore, each state has statute
that 1includes these protections for those in the mlitary,
specifically the mlitary dependent. He suggested that there is
specific [ federal ] | egi sl ation to accommuodat e mlitary
dependent s.

M5. SCHROEDER- HOTCH responded that the Servicenenbers GCvil
Relief Act generally has to do with delaying certain actions
while a servicenenber is deployed. Therefore, one can't
forecl ose on a deployed servicenenber hone, repose his/her car

or sue for child custody. The servicenenber has the right to
request a delayed hearing until he/she returns. The difference
in HB 334 is that it provides for an expedited hearing process.
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M5. M SCHEL highlighted that the Servicenenbers Cvil Relief Act
is specifically for the benefit of the servicenenber and not
much of it deals with custody and care of the servicenenber's
child. The Act is an attenpt to nmaintain the status quo in al
aspects of the servicenenber's life. Therefore, she opined that
there aren't provisions specifically for a child' s rights.

CHAI R DAHLSTROM recall ed that the sponsor felt that the |ack of
provisions specifically for [the child] is why he felt this
| egi slation is necessary.

4:42: 34 PM

REPRESENTATI VE M LLETT pointed out that sonetinmes what a child
wants is different than what's in his/her best interest.
Furthernore, sonetinmes a child knows sonething isn't in his/her
best interest, perhaps the lack of parenting from one parent
and that's precisely why the child pushes for that.

M5. MSHEL stated that the aforementioned is the reason for
judicial review and relief in these cases. Addi tionally,
children are uniquely susceptible to coercion by a parent or
anot her adul t.

4: 43: 44 PM

REPRESENTATI VE NEUMAN wi t hdrew his objection. There being no
further objection, CSHB 334, Version C was adopt ed.

4:43: 58 PM

REPRESENTATI VE GARDNER inquired as to the neaning of the
| anguage on page 5, line 2.

M5. M SCHEL explained that Section 3 anends existing statute, AS
25.24.150, which describes what the courts shall determne in
making a best interest finding. The statute includes a list of
nine factors that a court shall consider. Existing statute, AS
25.24.150(c) limts the consideration of nodi fication or
awarding a petition of custody to the factors already specified
and doesn't allow the court to use deploynent as one of the
relative factors

4:46: 07 PM

REPRESENTATI VE HERRON noved to report CSHB 334, Version 26-
LS1310\C, M schel, 3/12/10, out of commttee wth individual

HOUSE RLS COW TTEE -11- March 22, 2010



recommendati ons and the acconpanying fiscal notes. There being
no objection, CSHB 334(RLS) was reported from the House Rules
Standing Comm ttee.

4:46: 24 PM

ADJ OURNNMENT

There being no further business before the commttee, the House
Rul es Standing Conm ttee neeting was adjourned at 4:46 p. m
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