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1:19: 38 PM

COCHAIR CRAIG JOHNSON called the House Resources Standing
Commttee neeting to order at 1:19 p.m Present at the call to
order were Representatives P. WIlson, dson, Kawasaki, Seaton,
Tuck, Neuman, and Johnson. Representatives GQuttenberg and
Edgnon arrived as the neeting was in progress.

HB 217- TAX ON GAS FOR I N STATE MANUFACTURI NG

1: 20: 01 PM

CO CHAI R JOHNSON announced that the first order of business is
HOUSE BILL NO 217, "An Act relating to the tax applicable to
the production of natural gas used in the state as fuel or
feedstock in producing a nmanufactured end product.” [Before the
commttee was the proposed conmmttee substitute for HB 217,
| abel ed 26-LS0816\ R, Bullock, 2/1/10 ("Version R").]

1: 20: 23 PM

REPRESENTATI VE NEUMAN rem nded nmnmenbers that his intent as
sponsor of HB 217 is to expand manufacturing in the state, and

this provision can be found on page 10 of Version R He
stressed that HB 217 is also a jobs creation bill. Three [o0il]
conpanies pay 90 percent of the state's expenses, he pointed
out, and this bill is one of several in commttee that seek to
create an environnent in the state in which industry and
hundreds of conpanies can thrive. The bill would go a |ong way
in helping to provide for an anchor tenant for an in-state gas
pi peline, a project that mght not happen otherw se. An in-

state gas pipeline would benefit the entire state because it
woul d support devel opnent, such as the Donlin Creek Gold M ne
that would provide 2,000 fam|ly-sustaining |obs. Al aska does
not have the time to continue delaying this project, he opined,
given the state's current dependence on only three conpanies.

1: 22: 31 PM

REPRESENTATI VE NEUMAN noted that today he is providing severa
anendnents as requested previously by commttee nenbers. One of
t hose anmendnents expands on the neani ng of manufacturing.

REPRESENTATI VE P. WLSON noved the adoption of Anmendnent [2],

| abel ed 26-LS0816\R 4, Bullock, 2/23/10, witten as follows
[original punctuation provided]:
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Page 10, line 4, follow ng "product":

| nsert "; in this paragraph, "manuf act uri ng
process" does not include cooling gas for the purpose
of storing or shipping the gas as a |liquid"

CO CHAI R JOHNSON obj ected for di scussion purposes.
1:23:13 PM

REPRESENTATI VE NEUMAN explained that the |anguage added by
Amendnent 2 woul d ensure that the export of liquid natural gas
(LNG is not included as a manufacturing process, given that the
cooling and conpressing of gas is the nethod used for noving
gas. The bill is nmeant to deal with manufacturing which is a
nol ecul ar change. However, the Departnent of Law does not want
to define manufacturing in statute and has sonme conceptual
amendnents to Amendnent 2 that it would like to offer.

1: 24: 24 PM

REPRESENTATI VE TUCK asked whet her anot her definition of
manuf acturi ng had previously been noved forward. |In response to
Co- Chair Johnson, he said he renenbers a different amendment
that did the sane thing.

REPRESENTATI VE NEUMAN replied that perhaps Representative Tuck
is referring to one of the Departnent of Revenue's suggested
amendnents to Anendnent 2.

CO- CHAIR JOHNSON pointed out that HB 217 was anended once
before. [Amendnent 1 to the original version of HB 217, |abeled
26- LS0816\ A. 1, Bullock, 4/13/09, adopted on 4/13/09.]

1:26:27 PM

DAN STI CKEL, Petrol eum Econom st, Tax Division-Econom c Research
Group, Departnent of Revenue (DOR), stated that the departnent

had informed the sponsor t hat a clear definition of
manuf acturing was needed before the bill could be supported by
the adm nistration. Wrk was done within the Departnent of

Revenue, along with the Departnent of Law and the Departnent of
Nat ural Resources, to cone up with a suggested definition for
manufacturing under HB 217, and perhaps this is what
Representative Tuck is speaking to. To protect against certain
uni nt ended consequences, the Departnent of Revenue recomends
that the |list of exclusions fromthe manufacturing definition in
Amrendnent 2 be expanded to include gas processing, gas
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treat ment, dehydrati on, fractionati on, conpr essi on, or
i quefacti on.

REPRESENTATI VE NEUMAN r esponded that he is working toward a gas-
to-liquids, or Fisher-Tropsch process, which takes nethane apart
at the nolecular level and reconnects the chains of waxes to
create different transportation fuel conponents. He said he is
concerned as to whether that would be considered gas processing
or fractionation of nolecules; therefore, he would like to know
if that would be the case.

1:28: 31 PM

REPRESENTATI VE SEATON surm sed the departnent's fear is that if
certain things Ilike conpression and conditioning are not
excluded, an unintended consequence could be that a gas
conditioning plant is suddenly considered manufacturing and all
the gas transmtted down a pipeline, whether for inport or
export, could then qualify for this proposed |ower tax rate.

MR. STICKEL answered that this is exactly the situation the
departnment is trying to protect against by having this |onger
list of exclusions from nmanufacturing. In response to Co-Chair
Johnson, he stated that Anendnent 2 does not currently include
t he Departnent of Revenue's suggestions.

1:31:23 PM

REPRESENTATI VE P. WLSON pointed out that Amendnent 2 does not
define manufacturing; rather, it states what is excluded from
consi deration as manufacturing. She said she understands what

is being acconplished by Arendnment 2 should nore exclusions need
to be added to it.

REPRESENTATIVE NEUMAN related his understanding that the
adm nistration's suggested anmendnent to Anendnent 2 would not
interfere with a gas-to-liquids processing plant. He further
understood that the adm nistration supports the gas-to-liquids
concept to create nore jobs. He said he therefore does not have
a problemw th the proposed anendnent to Amendnent 2.

The commttee took an at-ease from1:32 p.m to 1:37 p.m

1:37:55 PM

CO CHAI R JOHNSON renoved his objection to Arendnent 2.
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REPRESENTATI VE P. WLSON w thdrew Anendnent 2. There being no
obj ection, Anendnent 2 was no |onger before the commttee.

REPRESENTATIVE P. WLSON noved the adoption of Conceptua
Amendnent 3, dated 2/23/10, witten as follows [origina
punct uati on provided]:

"manufacturing” nmeans chemcally converting gas or
conponents of gas, or chemcally conbining gas or
conponents of gas wth other substances, to form
val uabl e compounds; "manufacturing"” does not include
gas processi ng, gas treat ment, dehydrati on,
fractionation, conpression, or |iquefaction.

CO- CHAI R JOHNSON obj ect ed for discussion purposes.
1:38:46 PM

REPRESENTATI VE NEUVAN read Conceptual Anmendnent 3 to nenbers and
offered his belief that the intent of the anmendnent is to ensure
that LNG export is not considered manufacturing, but a gas-to-
i quids process |ike Fisher-Tropsch is considered manufacturing.

CO-CHAIR JOHNSON inquired whether Conceptual Amendnent 3
addresses the admnistration's concerns and whether t he
adm nistration is confortable with this | anguage.

MR. STICKEL offered his understanding that this definition was
necessary before the administration could support the bill.
Since this particular definition was developed wthin the
Departnent of Revenue and the Departnent of Natural Resources in
coordination with the Departnent of Law, the administration is
confortable that it would allow a gas-to-liquids facility or a
petrochemcals facility, such as the Agriumfacility, to qualify
under the manufacturing definition, but the sale of natural gas
for a major pipeline or LNG facility would not qualify.

1:40: 48 PM

REPRESENTATI VE GUTTENBERG inquired whether a chenmist was
involved in drafting the |anguage for Conceptual Amendnent 3 to
ensure that all possible processes were addressed.

MR. STI CKEL responded that a nunber of people were involved but
he does not know their chem stry backgrounds.
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COCHAIR JOHNSON inquired whether the admnistration would
support this legislation with Conceptual Amendnent 3 in place.

MR STICKEL replied that with this amendment in place the
adm ni stration could support this bill.

CO CHAI R JOHNSON wi t hdrew his objection. There being no further
obj ections, Conceptual Amendnent 3 was passed.

1: 42: 12 PM

REPRESENTATIVE P. WLSON noved the adoption of Amendnent 4,
| abel ed 26-LS0816\R. 3, Bullock, 2/23/10, witten as follows
[original punctuation provided]:

Page 3, lines 26 - 27:

Delete "return is due under AS 43.55.030(a) for
t he cal endar year for which the election is mde"

Insert "installnment paynent of estimated tax is
due under AS 43.55.020(a) for the nonth in which the
el ection is nmade. The election applies to the
production of gas in each nonth for which the election
i s made"

CO- CHAI R JOHNSON obj ected for discussion purposes.
1:42: 23 PM

REPRESENTATI VE NEUVAN deferred to M. Stickel for an explanation
of the anmendnent.

MR. STICKEL explained that Anendnent 4, as presented, would
allow for the producer to take the election for the preferentia
tax treatnent - or not - at the tinme the producer makes its
monthly estinmated paynent. Under this anmendnent, the producer
could make an election to either take the 17.7 cent tax rate or
to include the natural gas along with the rest of its production
and could nake that election on a nonthly basis. However,
Al aska's Clear and Equitable Share (ACES) tax is calculated on
an annual basis, so there is a potential that when the producer
files its annual tax return the state could owe interest for
overpaynments for the nonthly estimted paynents depending upon

the elections that the producer took on a nonthly basis. He
said the departnent is flagging this as a concern because it was
unknown whether that was the intent of this anmendnment. The

department has sone recommended | anguage that would remedy this
potenti al .
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1: 43: 57 PM

REPRESENTATI VE P. WLSON surm sed the departnent would like to
have this amendnent but would Iike to have it worded differently
whi | e neani ng the sane thing.

MR. STICKEL answered that that would better address the intent
of this anmendnent. A way to renedy that particular situation
would be to have the producer make the election for which tax
rate would apply to its manufacturing gas at the tinme the first
estimated paynent is made and then have that election apply for
the entire year, given the tax is levied on a calendar year
basi s.

1:45: 04 PM

CO- CHAIR JOHNSON said he does not see a way to change the
| anguage of Amendment 4 to nmake this happen.

REPRESENTATI VE NEUMAN said his problem with the departnent's
suggestion is learning about it right now He rem nded nenbers
that the reason for this part of the bill is because of concerns
expressed by conmittee nenbers that the current rates being paid
by people for hone heating and electrical generation could
i ncrease because of the way credits are done.

CO CHAIR JOHNSON asked whether just not adopting Anmendnment 4
woul d address the problem

MR. STICKEL responded he believes that w thout the anendnent a
producer could nmake estinmated paynents based on either taking
the election or not taking the election.

REPRESENTATI VE P. WLSON directed attention to page 3 of Version
R, line 25, and suggested that after election the words "either
nmont hly or annual | y" be insert ed.

1:47: 38 PM

MR. STICKEL, in response to Co-Chair Johnson, noted that this is
not necessarily a showstopper; it is just one issue the
department wanted to bring to the conmttee' s attention because
of the potential to game the system One possible change if
menbers wanted to nmake the el ection annual would be to have the
el ection made at the tinme the first nonthly install nent paynent
of estimated tax is due under AS 43.55.020(a) for the cal endar
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year for which the election is made. Thus, at the end of
February when a producer mnmekes its first estimted paynent,
which is for the January production, the producer would choose
whet her to nake this election and that would then hold for the
entire cal endar year.

MR. STICKEL, in response to Representative P. WIlson, stated
that the departnent's suggested amendnent would be made at the
same place as Anendnent 4, but the inserted |anguage would
instead be "first nonthly installnent paynent of estinmated tax
i s due under AS 43.55.020(a) for the calendar year for which the
el ection is nmade".

1: 49: 28 PM

REPRESENTATI VE TUCK inquired what would happen if the producer
waited until June or July to make that election rather than
making it in February, or wuld the departnent's suggested
amendnent require that the election always be nmade in February.

MR. STICKEL replied that under the |anguage he just read, the
el ection would be made at the tine the producer mekes its first
esti mat e.

1: 50: 31 PM

REPRESENTATI VE GUTTENBERG posed a scenario in which a gas
producer produces 10 billion cubic feet (Bcf) but only uses 2
Bcf for manufacturing. He asked whether the producer could take
this credit, which mght be the lowr of all the possible
credits that the producer can take, and apply it to all of its
pr oduct .

REPRESENTATI VE NEUVAN answered that it is not credits that are
bei ng tal ked about here, but a reduction in production taxes.

1:51: 30 PM

REPRESENTATI VE GUTTENBERG asked whether a reduction of credits
coul d be taken across everything that a producer produces.

MR. STICKEL provided a history of where this election cones
from The departnment was working with the sponsor on sone of
the questions that were raised by the commttee to | ook at what
the possible inpact on a producer's tax liability would be from
the lower tax rate of 17.7 cents per thousand cubic feet (Mf).
It was found in the original bill that rolling the manufacturing
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gas into a producer's existing portfolio of oil and gas would

in nost cases, lower the producer's tax liability. However,
there were some situations where the producer's tax liability
woul d actually increase, and that is why the election |anguage
canme to be. The last thing wanted is to raise a producer's tax
liability because the producer started selling gas to a
manufacturing facility. The election allows the producer "to
take the |l ower of" on the tax.

1: 52: 56 PM

REPRESENTATI VE SEATON remarked that the statenent about not
wanting it for the nonth because it could gane the system and
require the state to pay interest exenplifies his problem with
the structure. The only tinme he sees this as being valuable is
when there can be a nodeling of the figures, sonething which he
requested but has not yet received. The state would be
provi ding 55-65 percent of the investnent in the field through
credits and the taking off of production tax and progressivity
percentages, but the state would receive back in tax al nost zero
or 5 percent because this would allow the producers to elect at
the end. The state would not even recover its expenses and that
is his problemwth this, he opined. This is a small gam ng of
the systemthat is a big gam ng conponent. \Wile he understands
that the intent of HB 217 and Anendnent 4 is to stinmulate gas-
to-liquids (GILs), which he favors, he fears it wll cost the
state big-time if the election is tied to when the election is
made and not to the tine the gas is produced and applied agai nst
t he producer's oil taxes.

1:55:49 PM

CO- CHAIR JOHNSON understood that skirts what is being talked
about wth Amendnent 4. However, it is the concept of the
overall bill that Representative Seaton has a problem with as

much as this particular anmendnent, he said interrogatively.

REPRESENTATI VE SEATON responded that it is, but the discussion

is about when the election is taken. If the talk in this
anendnent is about the difference between nonthly and annual,
then his discussion is for |ater. If the talk in this anendment

is about allowing the election to be taken annually when the
producer chooses rather than at the start of devel opnent, then
it is on point now For exanple, at the tine that devel opnent
starts at Point Thonmson the producer would decide to pay the 5
percent tax for gas to be used in manufacturing and woul d not
take off 60 percent fromits oil taxes.
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1: 56: 47 PM

CO- CHAIR JOHNSON surmsed that Representative Seaton is nore
confortable with the nonthly | anguage.

REPRESENTATI VE SEATON noted that such an amendnent is not before
the conmmttee, but the amendnent that would allow the election
to be nade at a calendar year is what creates the obstacle
because it allows a producer to make the election when it is

best for its bottom line instead of the start of drilling, and
this is where he has a problem It is an election timng issue,
but he is willing to let it go and cone back to it |ater.

1:57:57 PM

CO CHAI R JOHNSON sai d he understands where Representative Seaton
is comng from but once the gas is manufactured and producers
are electing to do this, the state already has the manufacturing
and that is a comercial deal between the two entities that
woul d best play into whoever deals with that and he can see
where both would justify.

REPRESENTATI VE NEUMAN argued that nobody is gam ng anyone and

such conments are inappropriate. The first nine pages of the
bill were witten by the Departnment of Revenue, Departnent of
Nat ural Resources, and Departnment of Law to nake sure the state
does not get ganed. He said he has no objection to M.

Stickel's suggested amendnent to Amendnent 4.
1:59: 54 PM

REPRESENTATI VE TUCK posed a scenario in which a producer elects
the Alaska Gasline Inducenent Act (AGA nethod for the
production tax credit and progressivity and that this is done at
the time of first paynent, but later in the year the producer
begi ns providing feedstock for manufacturing. He asked whet her
the producer would be able to take advantage of this bill
pr oposal .

MR. STICKEL deferred to M. Gary Rogers.

GARY ROCGERS, QI & Gas Revenue Specialist, Tax D vision-
Adm ni stration, Departnent of Revenue (DOR), answered that the
producer certainly would because the tax calculation that is
going to be reported on the producer's annual return is an
annual cal culation. The producer may not know at the begi nning
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of the year that it will be producing and selling gas to be used
for manufacturing in the state, but at the end of the year that
will be known. Perhaps the election should be made at the
earliest possible tine that the taxpayer knows when it is going
to have gas used in state. The Departnent of Revenue's concern
is that a taxpayer could intentionally overpay its nonthly
estimates and the state would not know that until sometine after
March 31 of the following year when the taxpayer files its
annual return. The state would then have |limted tinme to
determ ne that there was overpaynent and the taxpayer would be
earning interest on all those nonthly installnents for the whole
year. There may be a better way to wordsnmith this, he added.

2:03: 15 PM

CO- CHAIR JOHNSON inquired whether M. Rogers thinks it would be
sound business practice to overpay taxes with the expectation of
getting interest.

MR. ROGERS replied no, but the potential is there.

CO CHAI R JOHNSON asked whether M. Rogers believes the conpanies
the state is dealing wth participate in good business
practices; he then added that M. Rogers did not have to answer.

2:03:48 PM

REPRESENTATI VE SEATON inquired whether the election for gas
utilized for manufacturing in state is a proportional anount of
the total gas.

CO- CHAIR JOHNSON answered if it is not proportional, it should
be. He surmised it would be a small portion of the exploration
tax credits that Representative Seaton is talking about, given
that current law says it nust be under 0.5 Bcf per day and not
all of the gas would be going to manufacturing.

REPRESENTATI VE NEUVAN stated that if 4.0 Bcf per day was going
to manufacturing to create nore jobs in the state he would be
happy because right now there is nothing. Sonmething is better
than nothing and that is what he is trying to nmake happen. He
said he 1is confused because this is the admnistration's
| anguage and the admi nistrati on keeps anmending its own | anguage.

CO CHAI R JOHNSON shared Representative Neuman's frustration

2: 05:51 PM
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REPRESENTATI VE SEATON reiterated his question as to whether it
would be only the proportion of a taxpayer's gas that is used
for manufacturing, heating, or power generation.

MR. STICKEL responded yes, the departnent's understanding of
this legislation is that the election would apply only to that
gas which qualifies under the definition of manufacturing.

2:06: 35 PM

CO CHAI R JOHNSON asked whether the sponsor is confortable with
adopting the adm nistration's suggested | anguage.

REPRESENTATI VE NEUMAN replied that he confortable wth the
conceptual anendnent that is being offered by the admnistration
through M. Stickel.

CO CHAI R JOHNSON renoved his objection to Arendnent 4.

REPRESENTATI VE P. WLSON w t hdrew Anendnent 4. There being no
obj ection, Anendnent 4 was no |onger before the commttee.

2:07:22 PM

REPRESENTATIVE P. WLSON noved the adoption of Conceptua
Amendnent 5, witten as follows [original punctuation provided]:

Page 3, lines 26 - 27:
Delete "return is due under AS 43.33.030(a) for
the cal endar year for which the election is nade"

| nsert:

"first nonthly installnment paynent of estimated tax is
due under AS 43.55.020(a) for the calendar year for
which the election is made.”

CO CHAI R JOHNSON asked whet her Conceptual Anendnent 5 addresses
M. Stickel's concerns.

MR. STICKEL answered yes, this anendnent would take care of the
i ssue of a taxpayer potentially overpaying to receive a refund
with interest at the end of the year.

There being no objection, Conceptual Anmendnent 5 was passed.
The bill was now before the conmttee.
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2:08:14 PM

REPRESENTATI VE SEATON said he had previously asked for an
anal ysis [which he did not receive] that |ooks at a 1.5-2.0 Bcf
per day in-state manufacturing usage to see what it would | ook
like economcally for the state with this later election. He
said that would probably preclude exporting the gas through
Canada because he does not think the state has enough gas to
build both a 1.5 Bcf in-state gasline and a 4 Bcf out-of-state
gasline. This would therefore nmean that all of the gas produced
woul d be produced under this tax reginme, whether it is for
heating, electrical generation, or manufacturing; yet, when
drilling for the gas the producers would be able to wite off
the taxes on the oil value 25 percent production tax and the
progressivity. This would dig the state into a big hole for its
future economcs and he does not believe this has been fully
consi der ed.

2:10: 26 PM

CO- CHAIR JOHNSON said he believes the state will be in bigger
trouble than anything this bill would allow if the state's only
gasline is a 2.0 Bcf line to Southcentral Alaska with all the
spurs because the other line is not practical. At least this
way the state will have a manufacturing base and a heating base
in Southcentral if the big pipeline is not built. Wil e he

shares Representative Seaton's concern about the future
economcs of the state, he is not confortable resting the

econonics totally on the big pipeline. This is a step in
generating the jobs for Al aska to becone a nore self-sufficient
state rather than an oil province. |If it gets to the point that
the big pipeline is out of the question, then the legislators in
place at that tinme can address that. |In the neantine, this is a
signal that the state is open for business and wants anchor
tenants, and for that reason he will be supporting HB 217.
2:12: 01 PM

REPRESENTATI VE NEUMAN stated that a 4.5 Bcf per day gasline
t hrough Canada would provide only 30-50 |ong-term |egacy | obs.
However, an in-state gasline of up to 1.0 Bcf per day would

create thousands of long-term |egacy jobs. This is an
opportunity to have a trenmendous anmount of jobs and payroll for
Al askans as opposed to a smaller amount that will never replace

the oil going down the Trans-Al aska Pipeline System The state
needs to diversify and have hundreds of conpanies paying
corporate taxes rather than just the three conpanies that are
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currently paying 90 percent of the state's bills. Where woul d
the state be if one of these three conpanies |left and the state
has not taken the opportunity to use its resources to create
j obs for Al askans?

2:14: 05 PM

REPRESENTATI VE  SEATON asked whether the sponsor or the
Department of Revenue has done the analysis or has the
information that he previously requested.

MR. STICKEL responded that the departnent is in the process of
doing sonme nore sophisticated and detailed analysis of gas-to-
i quids and has been working with Representative Seaton's office
in this regard, but the analysis is not yet conpleted. The
departnment did |ook at sone hypothetical scenarios as to what
the effects would be on an existing producer that starts selling
gas for manufacturing that qualified under HB 217. It was found
that, generally speaking, at higher oil prices and |ower gas
prices it would be advantageous to a producer to have that
manufacturing gas taxed under the existing statute. At | owner
oil prices or higher gas prices, it would generally be nore
advant ageous for the producer to pay the 17.7 cents rate.
Beyond that information, the departnent does not have anything
to release at this tine.

REPRESENTATI VE SEATON said the question he is getting at is the
state's participation in a devel opnent through the production
tax and progressivity offsets and then the switching to the
| ower tax rate. However, he continued, it does not sound I|ike
that analysis is avail able yet.

2:16: 25 PM

CO- CHAIR JOHNSON, in response to Representative Edgnon, stated
that the next commttee of referral is the House Finance
Comm tt ee. He added that it is his inclination to nove the
bill, but he nust insist that the sponsor get these questions
answered before HB 217 is heard in the House Finance Comm tt ee.

2:17:44 PM
REPRESENTATIVE P. WLSON noved to report Version R of HB 217,
| abel ed 26-LS0816\R, Bullock, 2/8/ 10, as anended, out of

commttee with individual recomendations and the acconpanying
fiscal notes.
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REPRESENTATI VE SEATON obj ect ed.

A roll call vote was taken. Representatives P. WIlson, d son
Edgrnon, Tuck, Neunman, and Johnson voted in favor of HB 217.
Represent ati ves Seat on and Kawasaki vot ed agai nst it.

Therefore, CSHB 217(RES) was reported out of the House Resources
Standing Commttee by a vote of 6-2.

The commttee took an at-ease from2:19 p.m to 2:25 p.m

HIJR 40- COOK | NLET/ KACHEMAK BELUGA POPULATI ON

2:24: 47 PM

CO- CHAI R NEUMAN announced that the next order of business is
HOUSE JO NT RESOLUTI ON NO. 40, Opposing the proposed designation
by the National Marine Fisheries Service of 3,000 square mles
of upper Cook Inlet, the md-inlet, all of the inlet's western
shores, and Kachenmak Bay as critical habitat for bel uga whal es.

2:25:23 PM

REPRESENTATI VE CHARISSE M LLETT, Alaska State Legislature

sponsor of HIR 40, stated that the resolution is of utnost
inportance to the entire state of Alaska because a critical
habitat listing in Cook Inlet would inmpact the port through
whi ch 85 percent of the state's goods and products travel. The
resolution would tell Wshington, D.C., that Al aska thinks a
critical habitat listing is ahead of its time. The listing was
preceded by the over-harvest of belugas from subsistence
hunti ng. A revised harvest managenent plan was instituted in
2000 and since then the belugas have increased about 4 percent a
year. The National Marine Fisheries Service (NWS) has proposed
a critical habitat of 3,000 square [mles], which would affect
every business that comes through the Port of Anchorage, as well
as Representative Seaton's district.

REPRESENTATI VE M LLETT pointed out that it is possible to stop a
critical habitat designation by putting together a good economc

base for why critical habitat should not be adm nistered. I n
this situation, the National Marine Fisheries Service has
grossly wunderstated the economc inpacts. For exanple, the

service has stated that the inmpact would be $600,000 over the
next decade; however, other fol ks have said $600,000 is the cost
of just one permtting application and the inpact statenents on
that permt. This resolution asks the National Marine Fisheries
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Service to slow the process down and take into consideration the
econonmi ¢ inpacts of a 3,000-square-mle critical habitat area.

2:28:01 PM

CO CHAIR NEUMAN noved the adoption of the proposed conmttee
substitute (CS) for HIR 40, |abeled 26-LS1376\E, Kane, 2/4/10
("Version E"), as the working docunent.

REPRESENTATI VE EDGVON obj ected for di scussion purposes.
2:28:43 PM

JEFF TURNER, Staff, Representative Charisse Mllett, Al aska
State Legislature, explained that the three changes in Version E
are based on recommendations received from the Minicipality of
Anchor age. On page 2 of the original resolution, lines 13, 14,
16, 19, and 27, the word "will" was replaced by the word "may".
He related that the nmunicipality is in the process of trying to
persuade the National Marine Fisheries Service that the needs of
t he beluga whal es around the city and in Cook Inlet have already
been conpletely addressed; therefore, the nunicipality wanted to
soften the language a little bit. On page 2 of the origina

resolution, lines 22 and 23 were struck and a different whereas
was inserted which expands on the whereas that was replaced by
stating that the Port of Anchorage has already fully addressed
the conservation needs of Cook Inlet beluga whales. On page 3,
lines 7-10, of the original resolution, the whereas was renoved
that talked about the potential increased cost of treating
wastewater that is discharged into Cook Inlet. The city asked
this be deleted because it feared this mght insinuate that the
current wastewater discharge into the inlet could be harm ng the
bel ugas or needs to be changed. The city steadfastly believes
that the current wastewater discharge is not harm ng the beluga
whal es or the environnment of Cook Inlet.

2:30:23 PM

MR, TURNER, in response to Co-Chair Neuman, said three people
are available via teleconference to answer questions regarding
t he wast ewat er di schar ge.

REPRESENTATI VE EDGVON renoved his objection to adopting Version

E as the working docunent. There being no further objection,
Version E of HIR 40 was before the commttee.
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REPRESENTATI VE M LLETT stated she does not think the Endangered
Species Act (ESA) is a managenent plan that works for Al aska and
managi ng by the ESA is detrinental to the state. The nore vocal
Alaska is to the federal governnent, the better the state
controls its destiny. In response to Co-Chair Neuman, she
requested that M. Arne Fuglvog be able to testify.

2:32:49 PM

ARNE FUG.VOG Legislative Assistant to U S. Senator Lisa
Mur kowski, pointed out that the public comrent period ends March
3, 2010, should the legislature's goal be to submt the
resolution by the deadline. He added, however, that the agency
typically allows a little bit of |eeway for other governnent
bodi es. He said this issue goes back to the first petition in
1999 and there have been nmultiple petitions since then. The
listing was nmade in 2008. Under the Endangered Species Act an
agency is required by law to designate and in this case the
Nati onal Marine Fisheries Service is the agency of jurisdiction.
The State of Alaska is working on extensive coments and he
thinks it would be helpful to have the resolution go back as a
comment fromthe |egislature.

MR. FUGLVOG noted that the Secretary of Comrerce has a |ot of
discretion, unlike a listing decision which is based only on
science and in which econonics do not matter. For exanmple, a
$100 mllion economic loss was projected from listing the
Steller's sea lion and that did not play a factor in the listing
decision. After lawsuits shut down the fisheries, the cost was
sonewhere between $50 million and $100 million.

2:35:50 PM

MR. FUGLVOG said the National Marine Fisheries Service had three
alternatives: 1) list everything in Cook Inlet, 2) list nothing
in Cook Inlet, and 3) the alternative that was chosen. He
mai ntai ned that the data describing sone of the areas is weak

especially along the western Cook Inlet shore, and he urged that
this go into the coments.

MR. FUGVOG pointed out that the National Marine Fisheries
Service and the U S Fish and WIdlife Service treat critica
habitat very differently. For exanple, in a US. Fish and
Wldlife Service docunent, out of 1,231 species |listed as either
t hreatened or endangered, critical habitat has been designated
for only 150. Thus, a little over 10 percent of species have
critical habitat designated for them The U S. Fish and
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Wldlife Service basically stopped the declaration of critical
habitat in the m d-1990s because it was expending so nuch staff
and dollars on critical habitat that it could not get to all the
litigation and petitions to list species. The exception is the
pol ar bear for which the agency has proposed to list critical
habi t at .

2:37:19 PM
MR FUGLVOG related that the U S. Fish and WIldlife Service has

stated that critical habitat designations usually afford little
extra protection to nobst species, and in sone cases it can

result in harm to the species. This harm nmay be due to a
negative public sentinment to the designation or inaccuracies in
the initial area designated. However, the National Marine
Fi sheries Service disagrees with that and will be designating by

| aw, He said he thinks that if the National Mrine Fisheries
Service does not do this, it would get litigated.

MR, FUGLVOG added that with this resolution the |egislature has
an opportunity to provide neaningful conmments for the public
conment record. Gven all the issues in Alaska related to the
Endangered Species Act, he thinks the legislature would be w se
to pay attention to this one and provide input. For exanple, as
part of his work for Senator Mirkowski he is currently dealing
with 10 listings in Al aska.

2:38: 52 PM

REPRESENTATI VE TUCK requested M. Fuglvog to provide exanples of
how critical habitat designation has been harnful to a species.

MR. FUGVOG related that the U S. Fish and WIldlife Service
believes that in sone cases the designation of critical habitat
hi ghl i ghts where the species is found and peopl e then know where
the animals are located to the animals' detrinent. Regar di ng
this critical habitat listing for beluga whales, the Nationa
Marine Fisheries Service is saying that the benefits to the
species are clear; the US. Fish and WIldlife Service takes a
di fferent approach.

2:40: 02 PM
REPRESENTATI VE SEATON clarified that the endangered species
listing has already taken place, so critical habitat designation

woul d nmean that human inpacts on the habitat nust be |ooked at.
However, even if critical habitat is not designated, all the
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government agencies and industries will still have to |ook at
the inpacts on the beluga whal es thenselves. The resolution is
not challenging that, it is challenging the designation of the
entire [3,000 square mle] unit.

MR. FUGLVOG replied correct. The benefits of the listing to the
species, and interactions between activities, wll still occur
regardl ess of whether there is critical habitat designation.
The agency says the added benefit is the Section 7 consultation
whi ch provides that any activity in the critical habitat nust
consult with the National Marine Fisheries Service. In this
consultation the agency evaluates a project and how it m ght
adversely affect both the species and the critical habitat, and
a determnation is mde as to whether there needs to be
mtigation of the inpacts on both the species and the critica
habitat. Therefore, it is an extra |ayer.

2:41:32 PM

REPRESENTATI VE SEATON surmsed that in regard to an activity
taking place where there are whales, the consultation and
mtigation will have to take place no matter what. However, if
critical habitat is designated for areas like the west side of
Cook Inlet where whales have not been seen for 10 years, the
consultation would be required because it mght influence what
has been designated as critical habitat even though there m ght
not be any whal es there.

MR. FUGLVOG answer ed correct.
2:42: 16 PM

RI CHARD BERKOW TZ, Pacific Coast Director, Transportation
Institute, offered his organization's support of HIR 40. He
said the nenbers of his organization are all U S. Registry with
US. crews, US. built, and U S. flagged vessels. Menbers nost
directly inpacted by this critical habitat designation include
Horizon Lines and TOTE. Wth respect to safety, these conpanies
have made up to five transits per week into Cook Inlet in all
sorts of weather in every season and have an unbl em shed record
of safety and risk avoidance, as well as no spills and no whal e
strikes in all that tine. They do not pollute the waters with
bal | ast because TOTE has no ballast and Horizon Lines does not
di scharge ballast in Cook Inlet.

MR. BERKOW TZ said one of the key issues is that because of the
nunerous trips each week that these conpanies are able to

HOUSE RES COW TTEE -21- February 24, 2010



provide into Anchorage, which in turn supplies much of the

state, the whole system is just-in-tine. Because of this
frequent service, the cargo can be noved straight out so there
is no warehousing. This saves Alaska's consuners over $70
mllion in annual warehousing distribution costs and provides

Al askans with fresh vegetables and m | k. The potential changes
that could occur as a result of this «critical habi t at
designation could seriously inpact that just-in-tine cargo
di stribution. He urged the resolution be noved in tine to neet
the March 3, 2010, public comrent deadli ne.

2:45:15 PM

REPRESENTATI VE TUCK asked how a whale strike is determ ned,
given the large size of the vessels.

MR. BERKOW TZ responded that "to their know edge, there has not
been a whale strike." He allowed that there have been strikes
in other ports in other areas and when this happened the whale
ended up on the bul bous bow of the vessel and could be seen.

REPRESENTATI VE TUCK requested M. Berkowitz to elaborate on how
critical habitat designation would affect TOTE and Horizon
Li nes.

MR. BERKOW TZ replied the key issue is that Cook Inlet has lots
of ice and up to 22-foot tides. Mssing the tide can nean a 12-
hour delay getting into port and the just-in-tinme system does
not afford this kind of variability. If a vessel was asked to
go slow or to wait it would inpact the just-in-tinme cargo and
al so the safety of the vessel, particularly in ice.

2:47: 05 PM

REPRESENTATI VE TUCK asked whether critical habitat designation
woul d require the vessels to sl ow down.

MR. BERKOW TZ answered that that is unknown, but in the right
whal e situation on the East Coast ships have been required to
slow significantly during certain times of the year and to avoid
certain areas. He added that there are also significant
problems with silt in Cook Inlet and the last thing the
Transportation Institute wants to see is a ban on dredgi ng which
could affect vessel safety. It is known what has happened
el sewhere and his organization does not want to see it
replicated in Cook Inlet.
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2:47:57 PM

JOHN MCCLELLAN, P.E., Tyonek Native Association, testified that
his association supports HIR 40 because it believes that
designating all of this area would raise a barrier to the $18
billion-worth of new developnent that is seen for west Cook
Inlet on or near Tyonek's | and. Tyonek does not believe that
all habitat is critical habitat and this is regulatory over-
reach.

MR. MCCLELLAN said Tyonek believes that the cause for the beluga
whal e not restoring its population is the lack of Kking sal non.
The villagers who have lived with the beluga whale and the
salnon for years know that the beluga whale is dependent upon
king salnmon during the critical nursing period and the bel ugas
will not come back until the king sal non cone back. He cited
recent exanples of simlar events. In San Francisco, CA the
sea |lions disappeared from Pier 39 and scientists there said the
sea lions |eft because their food source left. In Puget Sound a
researcher has tied the killer whale population to the sal non
popul ati on. He related that when Tyonek asked the National
Marine Fisheries Service if it had correlated the drop of Cook
Inlet's belugas with the drop of king salnon, the service said
no, it did not have the data avail abl e.

2:51:51 PM

JASON BRUNE, Executive Director, Resource Developnent Counci
(RDC), supported HIR 40. He spoke from the following witten
statenment [original punctuation provided]:

RDC nmenbers include all of the major, and many of the

mnor, parties who will be adversely inpacted by the
proposed designation of over 3,000 square mles of
critical habi t at in Cook Inlet. From | ocal
comunities, to oil and gas, mning, tourism and
fisheries nenbers, all stand to be negatively affected
by this proposal. Meanwhi |l e, this designation wll

result in no added benefit to the bel ugas.

RDC nenbers who live, recreate, and work in and around
Cook Inlet are commtted to the recovery of the beluga
whal e. It is inmportant to renenber that NWS
bi ol ogi sts have acknow edged the sole cause for the
popul ati on decline of Cook Inlet beluga whal es was the
subsi stence harvest that transpired in the 1990s. The
mul titude of activities in Cook Inlet that wll
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absolutely be inpacted by this critical habi t at
proposal were not the cause of the decline, nor are
they an ongoing threat to the whale’'s recovery.

Since statehood, economic and comunity devel opnent
activities have occurred in Cook Inlet. |ndeed, these
activities have long co-existed with the belugas.
Responsi bl e community and econonic devel opnent have in
no way adversely inpacted these whales or inpeded
their recovery. Unfortunately, this designation, if
finalized will lead to additional requirenments, costly
del ays, and lengthy 3rd party litigation. There is no
other way to put it.

The ESA requires economc effects to be taken into
account when designating critical habitat. In fact,
areas may be excluded from critical habitat if it is
determ ned that the benefit of such  excl usion
outwei ghs the benefit of specifying such areas as
critical habitat.

The economi c analysis that has been conpleted as part
of this proposal is grossly inadequate. In fact, only
direct consultation costs are acknow edged as “costs”
in this analysis. Nothing further is considered. The
agency’s estinates are |ess than $600,000 over the
next decade. Frankly, this is naive and way
under st at ed.

Because of this, RDC has hired a contractor, Resource
Di mensi ons, to undertake an independent econonic
analysis to attenpt to nore accurately identify the

costs of this proposal. These econom sts have been
conducting in person and telephone interviews wth
many of the potentially affected entities. W are

working very closely wth the State of Al aska
Departnment of Fish and Gane as well as the Ofice of
Economic Developnent on the developnent of this
analysis and we will be providing the results of this
analysis to the agency. W hope NMFS will use these
results as a boilerplate to conduct a nore robust
econom c analysis and to that end, | wholeheartedly
endorse the second action item of this resolution
which calls for a nore robust econom c anal ysis.

In conclusion, the benefits of designating critical
habitat in nost, if not all of the areas that have
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been proposed is outweighed by the econonic inpacts it

will have. In addition, critical habitat will provide
no added benefit to the Cook Inlet belugas and
therefore, | enthusiastically endorse HIR40.
2:55:41 PM
BRUCE WEBB said he is the manager of |and and regulatory affairs
for Aurora Gas, a small i ndependent gas exploration and
production conpany in Cook Inlet. Aurora Gas supplies about six
percent of the gas to the Cook Inlet nmarket. He recently

attended the North Anmerican Petroleum Expo in Houston, Texas,
where he was shocked to learn of the stignma that has happened
from this proposed critical habitat designation; for exanple,
some people at the expo thought drilling could no |onger occur
in the Cook Inlet because of the beluga whale. He predicted
that if the habitat designation goes through it wll open the
fl oodgates to frivolous litigation that will delay and possibly
cancel oil and gas exploration in the Cook Inlet. He therefore
supports HIR 40 because critical habitat designation would
negatively inpact oil and gas exploration and devel opnent.

2:58:12 PM

STACY SCHUBERT, Intergovernmental Affairs Director, Mayor's
Ofice, Municipality of Anchorage, supported the proposed
commttee substitute for HIR 40 on behalf of Mayor Dan Sullivan.
She said this is a significant issue to the Anchorage conmunity
and its partners across the state. She testified from the
following witten statement [original punctuation provided]:

The Municipality of Anchorage (MOA) is committed to
ensuring the long-term health and productivity of the
Cook Inlet and to the conservation of its beluga
popul ati on. Cook Inlet supports significant oil and
gas production, fishing, mning and a year-round
tourism industry to the benefit of all Al askans. The
Port of Anchorage is the essential conduit through
whi ch passes an astounding 85% of all goods entering
the state, and 26% of the tonnage of U. S
international air freight noves through the city via
Ted Stevens Anchorage International Airport.

Anchorage's strategic |location continues to be vitally
inportant to our nation's overall defense strategy.
W are an excellent staging point for an array of
mlitary operations and equipnent that is deployed -
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Muni ci pality of Anchorage opposes the proposed critical habitat

designation. She urged expeditious passage of the resolution so

and redeployed - through our Port in support of our
national strategic interests.

The proposed critical habitat designation adds nom nal
value to the protection of the Cook Inlet beluga. I t
is fundanentally vague, and because the Endangered
Species Act already applies, the MOA is addressing the
needs of the beluga responsibly, directly, and wth
best avail abl e science. The projections of economc
costs associated with the proposed designation do not
pass the red face test; the potential for new
regul ati ons, delayed devel opnment and increased costs
will nost certainly total nore than the $575,000 that
NVFS i ncluded along with its proposal.

SCHUBERT stated that for the aforenentioned reasons

it can be included in the NVWWS s public record.

3:00: 32 PM

GRAHAM SM TH, Conmuni cations and Menbership Director, Al aska

Support Industry Alliance, supported HIR 40 and urged it
passed in time to neet the public record comment deadline.

testified from the following witten statenent [origina

punct uation provided]:
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The Alliance is a trade organization representing
nearly 500 businesses, organizations and individuals
that provide goods and services to Alaska's oil, gas
and mning industries and nore than 40,000 jobs for
Al askan wor kers. Qur livelihoods depend on a healthy
Al aska oil & gas industry and investnent clinate.

As a result of depressed business activity in Al aska's
oil patch, hundreds of Al askan oil field workers and
prof essionals have been laid off in recent nonths.
New expl oration and devel opnment efforts are necessary
to sustain Al aska's econony and the |ivelihoods of our
menbers. A critical habitat designation would have a
crippling inpact on the already-struggling oil and gas
operations in Cook Inlet. It would risk billions of
dollars in future projects and could ultinmtely cost
Sout hcentral Al aska residents and conpanies hundreds
of mllions of dollars to conply with new regul ations
and st andar ds.



As you have already heard, National Marine Fisheries
Service biologists have acknow edged the sole cause
for the popul ati on decline of Cook Inlet beluga whal es
was the subsistence harvest that transpired in the
1990s.

O 1 and gas operations in Cook Inlet have gone on for
decades wi thout contributing to the popul ation decline
or inpeding the recovery of the Beluga whal es, and we
believe that further exploration and devel opnent of
Cook Inlet resources can occur wthout adversely
affecting the Bel uga popul ati on.

3:02: 52 PM

CO CHAIR NEUMAN cl osed public testinony after ascertaining no
one el se was available to testify.

REPRESENTATI VE SEATON stated that he wll be witing and
submtting personal testinmony on this issue as he believes
designation of the full Cook Inlet is way too broad. He is not
opposed to designating critical habitat, but the current
proposal of the entire range of the animal is too mnuch. He
of fered his support for HIR 40.

REPRESENTATI VE TUCK related that for years he has heard the
beluga decline is directly tied to the king salnon runs, as was
stated by the Tyonek Native Association. Therefore it is hard
to say that industry, shipping, or drilling has had anything to
do with the decline.

3:04: 03 PM

COCHAIR JOHANSON noved to report the proposed conmittee
substitute for HIR 40, |abeled 26-LS1376\E, Kane, 2/4/10, out of
committee with individual recomendations and the acconpanying
zero fiscal note. There being no objection, CSHIR 40(RES) was
reported fromthe House Resources Standing Commttee.

ADJ OURNVENT

There being no further business before the commttee, the House
Resources Standing Conmttee neeting was adjourned at 3:05 p. m
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