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Cvil Division (Anchorage)

Department of Law (DQL)

Anchor age, Al aska

PCOSI TI ON  STATEMENT: Provi ded comrents and answered questions
during the discussion of HB 275.

ACTI ON NARRATI VE

3:25:21 PM

CHAIR KURT OLSON called the House Labor and Commerce Standing
Commttee neeting to order at 3:25 p. m

3:25:25 PM
Representatives Buch, Holnes, Chenault, Lynn, T. WIson, and
O son were present at the call to order. Represent ati ve Neunan

arrived as the neeting was in progress.

HB 338- ECON. STI MULUS BONDS: REALLOCATI OV WAI VER

3:25:35 PM

CHAI R OLSON announced that the first order of business would be
HOUSE BILL NO. 338, "An Act relating to the waiver of volume cap
of recovery zone econom c devel opnent bonds authorized by 26
US C 1400U-2 and reallocation by the Al aska Minicipal Bond
Bank Authority of the waived volunme cap; relating to the waiver
of volume cap of recovery zone facility bonds authorized by 26
US C 1400U-3 and reallocation by the Alaska |Industrial
Devel opnent and Export Authority of the waived volune cap;
increasing the total amount of bonds and notes that the Al aska
Muni ci pal Bond Bank Authority may have outstanding; relating to
revenue bonds issued by the Alaska Mnicipal Bond Bank
Aut hority; and providing for an effective date."

3:25:43 PM

REPRESENTATIVE T. WLSON noved to adopt the proposed comittee
substitute (CS) for HB 338 |abeled 26-G1R880\R, Cook, 3/25/10
as the work docunent. There being no objection, Version R was
before the comm ttee.

3:27:16 PM
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JERRY BURNETT, Deputy Comm ssioner, Ofice of the Conm ssioner
Department of Revenue (DOR), explained that this bill was
i ntroduced on behalf of the Governor. He paraphrased from the
transmttal st at enent whi ch read [ origi nal punct uati on
provi ded] :

This bill provides for reallocation of volune cap
of recovery zone econom c devel opment bonds and
recovery zone facility bonds. Wen the Congress
passed the Anerican Recovery and Rei nvestnent Act

of 2009, the bill authorized the issuance of
certain tax advantaged bonds for |ocal governnent
proj ects call ed Recovery Zone Econom ¢
Devel opnent Bonds and Recovery Zone Facility
Bonds.

3:28: 14 PM

MR. BURNETT explained that Recovery Zone Econom c Devel opnent
Bonds are bonds that can be used for public facilities by |oca
governments. Recovery Zone Facility Bonds are bonds that can be
used by private developers for econom c devel opment purposes.
The American Recovery and Reinvestnment Act of 2009 authorized
the issuance of the tax-advantaged bonds and set a national

volune limtation for the Recovery Zone Econom c Devel opnent
Bonds at $10 billion and for Recovery Zone Facility Bonds at $15
billion. The United States Secretary of the Treasury allocated

the national volune limtation for these bonds anbng the states
and the Internal Revenue Service (IRS) allocated each state's
vol une anong the counties and large nmunicipalities in the state
in proportion to relative enploynent declines in 2008. The I RS
allows |ocal governnents to waive a portion of the volune cap

allocation and the state may reallocate the volune cap. Thi s
bill provides that reasonabl e manner.
MR. BURNETT further explained that the bill authorizes the

Al aska Municipal Bond Bank Authority to reallocate the waived
recovery zone economc devel opnment bond volunme cap and
authorizes the Alaska |Industrial Devel opnent and Export
Aut hority (AIDEA) to reallocate the waived Recovery Zone
Facility Bond volunme cap. It also authorizes the State Bond
Committee to reallocate tax credit and tax-exenpt bond
l[imtations for ot her prograns authorized by the U S,
gover nnent .

MR. BURNETT highlighted that HB 338 is necessary because the
al l ocati on nethodol ogy used by the IRS to allocate the vol une
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cap under this program used census areas rather than | ocal
government organi zations with bonding authority as the basis for
allocation. Mich of the bond volunme given to areas of the state
under the federal allocation could not be used w thout passage
of this bill

3:30:40 PM

MR. BURNETT added that in addition to the reallocation of volune
cap under ARRA, HB 338 nmke two changes to the Municipal Bond
Bank statutes. It provides that the total |loan volune
authorized for the Minicipal Bond Bank is increased from $750
mllion to $1 billion. It also renoves current restrictions on
making loans to municipalities for hydroelectric projects and
state |leased buildings and equipmrent. These provisions are
especially inportant to the City and Borough of Sitka because it
owns its own hydroelectric project and it is nore efficient for
a local government to use the Minicipal Bond Bank to finance a
hydroel ectric project than to go through AIDEA or the Al aska
Energy Authority (AEA).

3:32: 02 PM
REPRESENTATIVE T. WLSON asked whether a private conpany would
be required to repay the bonds in instances when the bonds are

passed t hrough a borough to the private conpany.

MR. BURNETT agreed. He clarified that the type of bond woul d be

a conduit bond. The local governnent or AIDEA is the
facilitator. In those instances the private conpany is
responsible for the bond. However, the federal governnent

reinburses 45 percent of the interest cost, whether it 1is
reimbursed to a private issuer in the case of Recovery Zone
Facility Bonds or is reinbursed to a public issuer, in the case
Recovery Zone Econom c Devel opnent Bonds. The Municipal Bond
Bank has issued small anmounts of bonds under this program He
recalled an instance in Ketchikan, that after the reinbursed

i nterest, the true interest cost for the issuer was
approximately 2.9 percent for a 20-plus year bond issue under
this program Thus, it is very cost effective for |ocal

governments or private devel opers to use these bonds.
3:33:45 PM
REPRESENTATI VE CHENAULT referred to Section 4 of the sectiona

analysis, which read: "Renoves |imtations on the Al aska
Muni ci pal Bond Bank related to financing certain power projects
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and equi prrent and building that are leased to the state.” He
asked for clarification.

MR. BURNETT replied that this statute allows for the Minicipa

Bond Bank to finance power projects for diesel-fired projects

This would allow the Gty and Borough of Sitka to refinance its
hydroel ectric project with local governnent financing instead of
using AIDEA or AEA This will work better for the Gty and
Borough of Sitka since it is a locally-owned governnment utility.
Additionally, Section 4 <contains a provision to renove a
[imtation that does not allow |ocal governnments to use
Muni ci pal Bond Bank financing if the state is leasing a portion
of it. Sonme | ocal governnents own buildings with a portion of
the building leased by the state. This would renove the
[imtation. He commented that he was not sure of the historical
reason for the restriction.

REPRESENTATI VE CHENAULT asked whether the restriction was due to
a percentage of the state | eased space in the building.

MR. BURNETT answered no. He related that if the state |eased a
500 square-foot office in a 10,000 square foot building, the
| ocal governnent would be prohibited from using Minicipal Bond
Bank fi nanci ng.

3:36: 05 PM

TED LEONARD, Executive Director, Alaska Industrial Devel opnent &
Export Authority (AIDEA) and Alaska Energy Authority (AEA),
Department of Commerce, Community, & Economic Devel opnent
(DCCED), introduced hinself.

3:36: 36 PM
REPRESENTATI VE BUCH asked how this bill would inpact Al DEA.

MR. LEONARD offered AIDEA's support for the bill. He related
that in Version R the Recovery Zone Facility Bonds are not
i ssued through a 45 percent payback provision. These bonds are
taxabl e bonds and becone tax exenpt so they are a little
different than the Recovery Zone Econom c Devel opnent Bonds, he
st at ed. Still, the bonds are at l|least 150 to 250 basis points
cheaper than taxable bonds. They are definitely not quite as
good as the Recovery Zone Econom c Devel opnent Bonds, but for
private enterprises, they probably represent the best financing
avai | abl e.
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3:38: 04 PM

MR. LEONARD pointed out that the Recovery Zone Facility Bonds
are mainly defined by their restrictions. They cannot be used
to build rental housing, airplanes, health clubs, |iquor stores,
massage parlors, and ganbling facilities. Q herwi se, it can be
used for alnmpst anything else. He <characterized them as
"I ndustrial Devel opnent Bonds on steroids."” These bonds were
allocated by the IRS with census areas. Thus, AIDEA quickly
estimates that this type of tax exenpt financing would | ose 50
percent without the ability to reallocate. Thus, AIDEA believes
this is very inportant. He reported that AIDEA can find
projects in the state that would definitely benefit from this
type of financing.

3:39:33 PM

CHAI R OLSON hel d open public testinony on HB 338.

[ HB 338 was hel d over. ]

The conmttee took an at-ease from3:40 p.m to 3:40 p. m

HB 275- ANTI TRUST ACTI ONS & PENALTI ES

3:40: 18 PM

CHAI R OLSON announced that the final order of business would be
HOUSE BILL NO. 275, "An Act authorizing certain causes of action
for relief for direct or indirect injuries sustained as a result
of antitrust violations; repealing the provision [imting to the
attorney general the recovery of nonetary relief for injury
directly or indirectly sustained as a result of an antitrust
violation; and relating to crimnal and civil penalties for
antitrust violations."

3:41: 34 PM

GRETCHEN STAFT, Staff, Representative Max Guenberg, Al aska
State Legislature, explained on behalf of the prinme sponsor,

that HB 275 is a consuner protection bill. She paraphrased from
the sponsor st at enent which read [original punct uati on
provi ded] :

The purpose of HB 275 is threefol d:
1. Increase the penalties for antitrust violations
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2. Allow recovery for parties injured indirectly, as well
as directly, by antitrust violations

3. Allow the attorney general to bring an antitrust
action for additional equitable and nonetary relief.

The first function of HB 275 is to increase the
penalties |evied against those who violate antitrust
aws. Under current law, an antitrust violation under
AS 45.50.562 or 45.50.564 is only a m sdeneanor and is
only punishable by a fine of $20,000 or $50, 000,
respectively, for natural persons or organizations.
Because of the enornous profits that nay potentially
be realized through antitrust violations, the current
penalties do not serve as significant deterrents. HB
275 wll make an antitrust violation under AS
45.50. 562 or 45.50.564 a class C felony. The bill wll
also increase the fines for such violations to
$1, 000,000 for natural persons and $50,000,000 for
organi zations. This wll provide a nuch stronger
deterrent to woul d-be antitrust violators.

The second purpose of the bill is to expand the pool
of parties who may bring an action against antitrust
violators. Under <current law, only parties injured
directly by antitrust violations may bring a private
action. This bill will allow parties who are injured
directly or indirectly by antitrust violations to
bring an action to recover damages, termnate an
i nterlocking relationship, or both.

3:42:17 PM

REPRESENTATI VE CHENAULT asked for clarification on the "parties
who are directly or indirectly injured by antitrust violations."

M5. STAFT related a scenario in which a mnufacturer of a
conputer chip is engaged in illegal trade restriction by
artificially setting the price of its product too high. The
manuf acturer subsequently sells its chips to a conputer
manufacturer, who in turn sells the conmputer to the consumer
Under current law, a person could not bring a lawsuit against
t he conputer manufacturer even though it raised the price of the
comput er. Basically, the mnufacturer paid nore for the
conputer chip, she stated. Under current Jlaw only the
manuf acturer could bring the lawsuit, but under HB 275, the
consuner could initiate the lawsuit.
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3:43: 56 PM

REPRESENTATI VE CHENAULT related his understanding the consuner
woul d be the indirect purchaser.

M5. STAFT agreed that the consuner would be indirect purchaser.
3:44: 30 PM

REPRESENTATI VE  CHENAULT  poi nted out t hat t he conput er
manuf acturer could bring the lawsuit based on artificial price,
but the conputer manufacturer would not be directly danaged by
the increased cost of the conputer chips since the manufacturer
woul d pass on the cost to the consuner.

M5. STAFT rel ated that one could argue the conmputer manufacturer
is directly affected since the higher conputer chip cost could
contribute to a decrease in the volume of the total sales.
Thus, consuners nmay decide not to buy the conputer from the
manuf acturer since the conputer may cost nore than one w thout
an inflated chip cost.

3:45:27 PM

M5. STAFT turned to the sectional analysis of HB 275. She
explained that Section 1 & 2 would allow a person injured
directly or indirectly by a violation of this statute to bring
an action to termnate the prohibited interlocking relationship.

M5. STAFT related that proposed Section 3 would provide that a
person bringing an action for antitrust violation shall mil a
copy of the conplaint to the attorney general. This is to
provide notice in case it may wish to intervene and bring in
nore citizens under the scope of the action.

MS. STAFT explained that proposed Section 4 would allow the
Attorney General (AG to bring a civil action to secure
nmonetary, injunctive, and other equitable relief on behalf of
the state or its agencies injured directly or indirectly by an
antitrust violation. Under current law the AG can only obtain
nmonetary relief.

MS. STAFT highlighted that proposed Section 5 would allow the AG
to bring a civil action on behalf of persons doing business or
residing in the state to secure nonetary, injunctive, and other
equitable relief for direct and indirect injuries sustained from
antitrust violations.
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M5. STAFT noted that proposed Sections 6, 7, and 8 nake
conform ng changes.

M5. STAFT related that proposed Section 9 defines “person” and
adds governnental agencies including political subdivisions of
the state, honme rule or general law, cities or boroughs and
ot her  governnent al agencies such as the Alaska Railroad
Corporation (ARRC) and the University of Al aska.

3:47: 46 PM

M5. STAFT stated that any instance of "person" in the bill
refers to the expanded definition.

M5. STAFT related that proposed Section 10 provides "the neat”
of the bill. This provision would raise the crimnal penalties
for an anti-trust violation. Thus, a violation of AS 45.50.562
or 45.50.564, which addresses restraint of trade and nonopolies,
woul d be raised from a m sdeneanor to a class C felony. Thi s
section also raises the maximum crimnal fines from $20,000 to
$1 mllion for a natural person and from $50,000 to $50 million
for an organization. She pointed out that these are nmaxi num
fines and a judge woul d have di scretion.

3:48: 43 PM

MS. STAFT, in response to Representative Buch, agreed that the
penalties would not affect a business in the sane way it would
affect a natural person. She comented that since a corporation
cannot be jailed, the fines are raised. She referred to page 4,
lines 11-12, noting that the penalty is a fel ony.

REPRESENTATI VE BUCH rel ated his understanding that is the reason
t hat person and natural person are defined.

MB. STAFT agreed. She pointed out that a natural person would
likely have limted resources, but nmay not be able to do as much
damage as an organi zati on.

3:50: 02 PM

REPRESENTATI VE CHENAULT related he was contenplating the

expansion of political subdivision and hone rule, as allow ng
"anyone" to sue.
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M5. STAFT offered her belief that one reason to add these
entities to the definition of a "person" is that it would allow
a city to recover taxpayers' noney. She related a scenario in
which a person sold a product as an additive to asphalt to pave
streets. However, if the conpany artificially set the price of
its product too high it would cause the city to pay nore to pave
the streets. This provision would allow the city to recover
t axpayers' noney. She related that cities can be injured and
the Assistant Attorney Ceneral, Ed Sniffen, could better explain
t he expanded definitions.

3:51: 35 PM

REPRESENTATI VE CHENAULT understood antitrust |awsuits occur, but
cormented that anyone who thinks they are affected would have
the ability to sue.

3:52:10 PM

CHAI R OLSON asked why sone entities, such as the Al aska Housing
Fi nance Corporation (AHFC) and the Permanent Fund Corporation
(PFC) are excluded in the bill.

M5. STAFT suggested that some entities are subdivisions of the
state and can be represented by the attorney general. O her
organi zations could bring suit since they are included in the
definition of person.

CHAIR OLSON referred to page 2, line 1 to the inclusion of the
Al aska Railroad Corporation (ARRC) and the University of Al aska
(UA) .

M5. STAFT related that the ARRC and UA cannot bring private
actions, but the state's attorney general can bring actions on

either entity's behalf. This bill would allow either entity to
bring private actions. She explained that private attorney fees
are higher. She surmsed that |ikely someone would alert the AG

of a proposed antitrust violation and the attorney general would
proceed. This provision would allow an option for either entity
to bring the suit. However, either entity would still have to
prove the sane el enents that the AG woul d have to prove

3:54:15 PM
REPRESENTATI VE CHENAULT expressed concern that entities |ike the

ARRC or the University could bypass the safeguards that have
been put in place within the attorney general's office.
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M5. STAFT related that other states have these provisions in
place to allow private citizens to bring lawsuits forward and it
has worked wel | .

REPRESENTATI VE CHENAULT mai ntained his concern if the AG did not
believe an action warranted |awsuit, the UA system or another
state agency could file a lawsuit. He offered his belief that
it is the attorney general's responsibility to handle state
matters.

3:56: 00 PM

REPRESENTATI VE NEUVAN asked for clarification of the terns
"direct and indirect” injury.

M5. STAFT responded that only direct purchasers can bring a
lawsuit for antitrust violations. She restated her previous
scenario in which a conmputer chip manufacturer is engaged in
artificially setting the price to high for a conputer chip, with

the manufacturer passing on the cost to consuner. In that
scenario, the consuner is the indirect party and under current
law could not bring a lawsuit. This bill would allow the

consuner to recover darrages.

REPRESENTATI VE NEUMAN related an instance in which a refinery
manuf actures gas and asked whether the consuner could file a
| awsui t .

M5. STAFT responded that she believed so, but noted that the
consuner nust prove the el enents. She deferred to M. Sniffen
for further clarification.

3:58:13 PM

REPRESENTATI VE NEUMAN nmaintained the lawsuit could still be
filed.

M5. STAFT agreed. She stated that the case would need to go
t hrough a di scovery process.

3:58:35 PM
M5. STAFT explained that proposed Section 11 would create a

civil penalty provision and would allow the AG to bring an
action for civil penalties and sets the maximum civil penalties
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at $1 mllion for a natural person and $50 mllion for an
or gani zati on.

M5. STAFT related that proposed Section 12 would expand the
provision regarding proof of aggregate danages to cover any
action brought under AS 45.50.562-596. It provides the sane
definition of “person” as seen earlier in the bill.

M5. STAFT offered that proposed Section 13 would provide
conform ng changes and again uses the expanded definition of
per son.

MS. STAFT stated that proposed Section 14 would add additiona
remedi es a court may use for antitrust violations, including the
revocati on, forfeiture, or suspensi on of t he busi ness
organi zation’s charter, franchise, certificate of authority,
privilege, or license, dissolution of the business organization,

and divesture of any asset. She noted that the [|anguage
provides that a court "may" rather than "shall" add additiona
remedi es.

4:00: 15 PM

M5. STAFT offered that proposed Section 15 would provide
conform ng changes and al so provides for an expanded definition
of person.

M5. STAFT related that proposed Section 16 would repeal AS
45.50. 576(b), AS 45.50.577(i), and 45.50.580(a).

4:00: 44 PM

REPRESENTATI VE T. WLSON asked for the reason that this bill was
br ought forward.

M5. STAFT explained that the sponsor attended a series of
neetings, and a national antitrust expert testified. The bi l
sponsor asked how Al aska's antitrust statutes could be inproved
She related that the antitrust experts suggested that Al aska
could give its private citizens the ability to bring action and
that penalties could be increased. M. Sniffen provided input
and the bill was brought forth.

4:02: 01 PM

REPRESENTATIVE BUCH recalled "digging" into the corporate
responsibilities. He stated that an agency was involved in
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which an owner was instrunental in a corruption case. The
guestion arose as to whether the danmages were high enough and
whet her an owner who cooperated in the case could elimnate
liability to the conpany. He offered his belief that may have
been one reason the sponsor was interested in the antitrust
provi si ons.

REPRESENTATI VE NEUVAN agreed with Representative Buch
4:03: 32 PM

CLYDE (ED) SN FFEN, JR, Senior Assistant Attorney General,
Commercial/Fair Business Section, Cvil D vision (Anchorage),
Department of Law (DOL), offered that his responsibilities
i nclude enforcenment of the Consuner Protection Act and antitrust
statutes. He explained that under current law, only the AG has
the ability to bring an action for indirect damages. He related
that there is an actual case that Al aska, along wth other
states, was involved in against a conputer chip nmanufacturer in
Cal i forni a. He said that Alaska had to "pull out of that case"
because Al aska did not have authority to bring these kinds of
actions. That resulted in passage of our current statute that

allows the AG to bring actions against indirect damages. Thi s
bill renoves the restriction that only the AG can bring these
types of actions. The DOL does not necessarily have problens in
Al aska. In other states private parties can initiate actions.
This bill is limted to indirect danage cases. He referred to a
U S. Suprenme Court case called Illinois Brick vs. Illinois, so
it is referred to as the Illinois Brick Rule. The Al aska
statute is an Illinois Brick repealer, which gives the
government the opportunity to bring the cases. Most states

allow private parties to bring these actions, although he did
not know if other states extend the ability to political
subdi visions |ike the ARRC or the UA He offered to look into
this and report back to the conmttee.

4:06: 34 PM

MR. SNI FFEN expl ai ned the second part of the bill provides for a
civil penalty. The DOL supports this provision since the
current statutes do not provide for «civil penalties, only

crimnal penalties. Currently, it is a msdenmeanor and up to a
$50,000 fine if a corporation or up to a $20,000 fine for a

vi ol ati on. The crimnal violation requires proof beyond a
reasonabl e doubt . He pointed out that alnost every other state
has civil penalties. He reviewed approximately twenty states

and Ohio has a $500 per day penalty, California has a penalty up
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to $1 mllion, or two tinmes the gross gain or | oss. Nevada uses
five percent of the actual sales as a potential penalty. He
stated that what really is pronpting states to amend their
statutes is that the Federal Trade Commssion (FTC) has
increased the federal antitrust penalties to $10 mllion per
i ndividual and $100 mllion for an organization. Thus, the
penalties contained in HB 275 are penalties that should act as a
deterrent.

4:08:16 PM

MR. SNIFFEN referred to the question on the gasoline refinery.
He agreed that under current law it would be difficult to bring
a lawsuit against Tesoro Al aska Conpany (Tesoro) in the instance
that a consuner believed that gas prices were artificially high
and were set because Tesoro engaged in price fixing activity
with a refiner or distributers. The AG would be required to
bring the lawsuit, he stated.

4:08:41 PM

REPRESENTATI VE NEUMAN related his wunderstanding that the AG
could file a lawsuit against a refinery.

MR. SNI FFEN agreed that the AG currently has the ability.

REPRESENTATI VE NEUMAN asked whether a gas station would be able
to sue.

MR. SNl FFEN answered yes. It would depend on whether the gas
station was buying direct from the refinery. Under this bill
the gas station could also bring that action against a refinery.
In further response to Representative Neuman, he explained that
if the gas station is purchasing the product directly from
Tesoro and not through a distributor, the gas station would be
direct purchaser and would be entitled to any danages it
suf f er ed.

REPRESENTATI VE NEUVAN rel ated that if Tesoro has a pipeline to a
bul k plant in Anchorage, but a trucking conpany noves the gas,
the station pays the bill. He asked if the gas station would
have the ability to bring an action.

MR. SNI FFEN offered his belief that the trucking conmpany would

just be a pass through and the gas station would have the
ability as the purchaser to bring antitrust action against the
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refinery. However, this bill would definitely give them the
ability to do so.

4:12:14 PM

[HB 275 was hel d over. ]

4:12: 34 PM

ADJ QURNIVENT

There being no further business before the commttee, the House

Labor and Commerce Standing Conmttee neeting was adjourned at
4:12 p. m
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