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ACTI ON NARRATI VE
3:27:16 PM

CHAIR KURT COLSON called the House Labor and Commrerce Standing
Commttee neeting to order at 3:27 p.m Represent ati ves Buch,
Lynn, Holnmes, T. WIlson, and O son were present at the call to
order. Representative Chenault arrived as the neeting was in
pr ogr ess.

HB 314- WORKERS' COVPENSATI ON

3:27:35 PM

CHAIR OLSON announced only order of business would be HB 314,
HOUSE BILL NO 314, "An Act relating to fees and charges for
medi cal t r eat ment or servi ces, t he crinme of unswor n
falsification, investigations, and penalties as they relate to
wor kers' conpensation; and providing for an effective date.”
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3:28:34 PM

KONRAD JACKSON, Staff, Representative Kurt O son, Alaska State
Legi sl ature, explained that the purpose of HB 314 is to replace
the current nedical fee schedule with an updated schedule. The
Medical Services Review Commttee recomended the current
nmedi cal fee schedul e be replaced with an updated schedul e.

3:29: 48 PM

LINDA HALL, Director, D vision of Insurance (DA), Anchorage
O fice, Departnent of Conmmunity & Econonic Devel opnent (DCCED),

provi ded the history of the nedical fee schedul e. In 2005, the
statute inadvertently deleted the mnechanism for the Wrkers'
Conpensation Board to adopt a new fee schedul e. At that tine

the DA anticipated the stakeholders would propose an updated
schedul e by August 1, 2007. However, that did not happen, the
nmedi cal fee schedule was frozen, and the 2004 fee schedule stil
applied. A Consuner Price Index (CPlI) was adopted and used from
2004 - 2006. Last year, the |egislature adopted another CPI
increase which expires Decenber 31, 2010. She discussed a
repl acenent for the current CPI. She referred to her handout in
the commttee packets and reviewed charts, pointing out the
colored pie charts titled "Wrkers Conpensation Medical Losses
are More Than Half of Total Losses,"” [page 32]. In 2008, the
Nat i onal Council on Conpensation |nsurance, Inc. (NCCl) states,
consisting of approxinmately 33 states, had nedical fees that
enconpassed 58 percent of the nedical costs, with the renaining
42 percent of the costs consisting of indemity costs. The next
chart refers to the "Wrkers Conpensation Benefit Split in
Al aska” wth nedical costs representing 72 percent of the
medi cal clains, which has increased by 20 percent in the past 20
years [ page 31].

3:32:48 PM

M5. HALL stated that the average cost per case in Alaska is
$40, 000, while the countrywi de average cost is $26,000"Al aska
Medi cal Average Cost per Case vs. Countryw de [page 35]. Thus,
Al aska is substantially above the national average.

3:33:19 PM
V. HALL stated that according to the Ovegon Wrkers'
Conpensation Prem um Rate Ranking, Calendar Year 2008, Al aska

ranked nunber one [page 4]. She stated that Alaska has the
hi ghest Wrkers' Conpensation premium rates in the country.
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Wiile Alaska's rates have renmined high, California' s prem uns
were once high, but California is now ranked thirteenth
nati onw de. The state nust review what drives up the cost for
Workers' Conpensation insurance in Al aska. Al though this bill
is not a conplete fix and will not |ower premuns, it represents
progr ess. This bill, HB 314, wll replace the past CP
increases with a sustainable schedule until a nore permanent
solution can be found. This tenporary fix approach has been
recommended by the Medical Services Review Committee. She
appl auded the work the Medical Services Review Conmittee has
done to exam ne the issues and to work to find solutions.

3:35:14 PM

M5. HALL explained that HB 314 provides a fee schedule that wll
elimnate the need for the DO to conme before the |egislature
each year. The bill contains a full fee schedule that contains
all of the procedure codes, consisting of approxinmately 2,000
new procedure codes, which have been devel oped since 2004, at
the tine when the last fee schedule was updated and adopted.
She suggested the inportance in adopting the codes and assured
menbers that the DO still wll continue to work to address
rising transportation costs for air and ground transport,
particularly for energency transports. She enphasi zed that HB
314 will bring the fee schedule up to date. The overall system
will not change, is the same system that has been in use for
many years. In fact, the regul ati ons have been in place for the
past 20 years. She assured the commttee that the DA is not
“reinventing the wheel" and changes are not being made to the
regul atory process. A vendor conpiles various bill charges and
creates the fee schedule, which is purchased and subsequently
adopted by the nenbers of the Wrkers' Conpensation Board. She
expl ai ned that nenbers of the Wrkers' Conpensation Board are
appoi nted by the Governor and are confirnmed by the |egislature.

She said she found sone reactions to this bill surprising
because the system will remain the sanme and the overall effect
of the bill is to update the fee schedul e.

3:37:36 PM

M5. HALL explained that the bill will also update the provisions
for prosecution of fraud. W rkers' conpensation fraud adds cost
to the system and the DO hopes to tighten up the |anguage in

the Division of W rkers' Conpensation statutes. In 2005,
investigative authority was added with the understanding that
fraud could be prosecuted, she noted. However, the Workers'
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Conpensation Board recently discovered it could not prosecute
fraud under its statutes.

M5. HALL provided a section-by-section analysis of the bill.
Section 1 would anmend AS 11.56.205(a) to add the application for
benefit under AS 23.20 to the crine of unsworn falsification in
the first degree which is a class C felony. Thus, if a person

with the intent to mslead submts a false witten or recorded
statenent that the person does not believe to be true at the
time he/she applied for a benefit will be considered a crine of
unsworn falsification, which wll be a felony.

V. HALL expl ai ned t hat Section 2 woul d anend AS
23.30.097(a)(1) (D), such that the new base fee may not exceed
the usual, customary, and reasonable charges in a fee schedul e
adopted by the Wirkers' Conpensation Board. The fee schedule is
based on a credible profile of bill charges, and includes cost
differential for geographical areas. She offered that currently
only one vendor, Ingenix, creates fee schedul es. The conpany
uses geozips, or geographical zip codes to develop the fee
schedul e. Thus, the conpany analyzes the primary codes and
groups together places where the charges are conparable.
I ngeni x is also used by health insurers to devel op standard bil

char ges. The fee schedule charges are based only on Al aska
data, not on Louisiana data, noting that Louisiana has the
| onest charges in the nation. Thus, the costs in the fee
schedul e are not average costs. She explained that basically,
Section 2 creates a base schedule to insert the procedure codes
back into the statutes as a conplete fee schedule. The fee
schedule nust include the nobst recent current procedura
termnology codes for category | and category |l nedica

treatment, or other services based on credible data for today's
charges. The schedule nust also adhere to the regulations from
the Division of Wrkers' Conpensation. The fee schedule is
based on the 90th percentile, she said.

3:42: 31 PM

MS. HALL explained that Section 3 would anmend AS 23. 30.250(a) to
clarify that a crime that is a violation of the chapter is
prosecuted under AS 11, which is Cimnal Law, and that the
violation may result in civil liability wwth an award of three
times the ampunt of conpensatory damages. | nsurance fraud is a
crime and Wbrkers' conpensation fraud is a simlar crine.

3:43:26 PM
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M5. HALL related that the changes in Section 4 would allow the
director to establish a section within the DO for investigation
of fraudulent or msleading acts under this chapter. The DA's
investigators would be able to investigate any type of fraud
under the chapter, which broadens the authority. This provision
would allow the DO director to investigate whether credible
evi dence exists that a person obtained a paynent, conpensation,
nmedi cal treatnment, or other benefit provided under this chapter
by a fraudul ent act or false or m sleading statenent.

3:44: 28 PM

M5. HALL explained that Section 6 would repeal AS 23.30.250 (c)
since this provision has been included and noved to Section 3 of
this bill. She explained that is the sumextent of the bill.

3:44: 59 PM

CHAIR COLSON thanked the director for the efforts made to bring
this forward. He suggested that this bill is not perfect but is
a step in the right direction.

3:45: 02 PM

REPRESENTATI VE BUCH asked about the availability of enforcenent
and staff to conduct investigations.

V. HAL L rel ated her under st andi ng t hat a six-person
investigative wunit in the Division of W rkers' Conpensation
woul d provide assistance and uses a two-pronged approach.

| nsurance conpanies nust report suspected benefit fraud. The
DO can investigate, as well as the Division of Wrkers'
Conpensation, she stated. The two divisions agreed several

years ago to avoid duplicate work and to prevent cases from
“falling through the cracks.” Thus, the DO and the D vision of
Wor kers' Conpensation divided their responsibilities through a
formal Menorandum of Understanding (MOU). Wen the DO receives
a fraud referral it refers the case to the investigators at the
Di vision of Wrkers' Conpensation. Their investigators proceed
and take the case to prosecutors in the Departnment of Law for
prosecution. The Division of Insurance retained the bulk of the
prem um fraud, since it nore closely aligns with insurance, and
al t hough the Wrkers' Conpensation Board has sone authority to
i nvestigate prem um fraud, the bulk of those types of cases are
investigated by its dedicated prosecutor. She related that the
authority was not clear for the Departnent of Law to prosecute
the DAO's cases.
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3:48: 02 PM

REPRESENTATI VE BUCH referred to a chart on page 4 of the handout
listing Al aska as being nunber one in fraud. He asked whet her
the changes in HB 314 would affect Al aska's fraud status.

M5. HALL responded that the premum chart and the 90th
percentile on the fee schedule are not related. This chart is a
result of the prem uns based on system costs as presented to the
DO, but the cost of clainms is what drives up prem um costs.
This bill wll not change any costs, but she said she hopes
provisions in HB 314 will also not increase any costs. The DO
hopes for an overall solution so that the delivery system is
improved since is not currently an efficient system Whet her
the solution is obtained through health insurance or Wrkers'
Conpensati on changes does not really matter. However, the state
needs to discover efficiencies. The system should be adequate
so that injured workers are treated and doctors should also be
paid fairly, but the state nust find ways to control costs since
Al aska's costs should not be 14 percent higher than any other
state in the country.

3:51:28 PM

CHAI R OLSON remarked that a Wrkers' Conpensation bill will also
be taken up before the committee at sone point, and that bill
may affect Wrkers' Conpensation rates. However, the proposed
bill does not have anything to do with HB 314, he said.

3:52: 02 PM

REPRESENTATIVE T. WLSON inquired as to how often fees are
revi ewed.

M5. HALL responded that fees are reviewed annually or sem -
annual | y.

REPRESENTATI VE T. W LSON asked who approves the fee schedul e.

M5. HALL responded that the fee schedule is prepared by an
out side vendor, who purchases the fee schedule based on bill
charges conprised of Al aska data. The proposed fee schedul e
woul d be disbursed by the W rkers' Conpensation Board. The
vendor does not tinker with the fees, but purchases a system
based on credibl e data.
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3:53:39 PM

REPRESENTATI VE HOLMES referred to the penalty provision in
Section 1 that establishes a class C felony and asked how cl ai nms
are currently handl ed for fraud.

M5. HALL offered her belief that sonme intent |anguage set the
bar so high that cases could not be prosecuted. She expl ai ned
that the current standard was the "know ng standard" and seened
to be inpossible to prove in the insurance arena. She expl ai ned

that this bill establishes a reasonable standard of proof, but
that the methods for an investigation or due process do not
change under the bill. She noted that she is not an attorney.
3:55: 35 PM

JIM JORDAN, Executive Director, State Medical Association
stated that the State Medical Association whol eheartedly agrees
that HB 314 is a step in the right direction. He related that
it is "not the nost artful attenpt at |anguage drafting” but
agreed with M. Hall's testinony. He remarked that he was
interested in the intent of the Category 2 current procedura
t echnol ogy (CPT) codes. He said that essentially the CPT codes
are supplenental tracking codes that are used to help neasure

per f or mance. These wer e devel oped to m nimze t he
adm nistrative burden for those interested in neasuring the
quality of patient care. Data is developed so actua

devel opnent of neasurenents of conparative effectiveness for
treatments. A health care provider may have a nunber of ways to
treat an injury, but this nmethod uses evidence-based nedicine to
hel p determ ne the nost effective treatnment for an injury.

3:58: 55 PM

MR, JORDAN, in response to Chair Oson related that he worked in
the Division of Insurance in 1988. It has been nearly two
decades since his involvenent in the insurance regulatory

profession, but he has an extensive work history in the
i ndustry.

3:59:52 PM

JED WH TTAKER stated that he is opposed to the felony charge for
unsworn falsification. He said it seemed to him that when a
worker is hurt that the injury needs to be verified by a doctor
or medical community, but often an adversarial role exists
between the interest of the worker and the interests of an
i nsurance comnpany. He said he would tend to trust the worker
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and not nedical comunity. He did not think the felony charge
is a good idea since it would tie up a lot of resources in the

| egal system In the event a person who is injured did make a
false claim even nore noney would be spent to incarcerate the
per son. He does not support false clainms, but questioned the

w sdom of this type of penalty.
4:02: 44 PM

REPRESENTATI VE LYNN asked for the comnality between being hurt
and |ying.

MR. WH TTAKER offered that in the instance a person is injured
and the doctor cannot find the person's source of pain and
opines the person did not hurt his/her back. In the nedical
community doctors have varying opinions. He hazarded a guess
that the percentage of fraudulent clains is small

4:03:59 PM

ERIN  POHLAND, Assistant Attorney GCeneral, Human  Servi ces
Section, Civil D vision (Anchorage), Departnent of Law (DQL),
stated that she is avail able for questions.

4:04: 39 PM

REPRESENTATI VE BUCH asked whether the falsification would also
apply to the enpl oyer.

M5. POHLAND answered yes. She clarified that the statute
applies to a person, so it could be anyone in the workers'
conpensati on process.

4:05:15 PM

REPRESENTATI VE HOLMES asked about the ~current process for
handling fraudulent cases and whether it would change under
Section 1 of HB 314.

M5. POHLAND responded that under the current statutes the
attorney general has been unable to prosecute workers'
conpensati on cases. Wiile she is not the prosecuting attorney,
the current AS 23.30.250 contains inconsistent wording for the
burden of proof and nental states. This statute would set out
the standard of proof, which is the intent of a person to
deprive another of property. However, the subsections require a
different standard of proof, which is the intent of know ng.

HOUSE L&C COWM TTEE - 9- February 3, 2010



Thus, the current law is nuddl ed; the attorney general's office
cannot prosecute cases and suggests a change should be nade.
The Di vi si on of Wor ker s’ Conpensation fraud uni t has
investigators in Anchorage, Fairbanks, and Juneau. Under HB
314, the civil section remains the sane, but the statute would
refer to existing crimnal code for prosecution rather than the
i nconsi stent wording for the burden of proof contained in the
DA 's statutes.

4:07:19 PM

CHAIR COLSON, after first determining no one else wshed to
testify, closed public testinony on HB 314.

CHAIR COLSON asked for the national percentage of fraud and
whether it would be as high as 10 - 15 percent.

M5. HALL said she did not know the percentage of fraudul ent
cases. In further response to Chair O son, said she doubted it
was as high as ten percent, noting that her answer is based on
intuition, not on any statistics.

4:08:29 PM

REPRESENTATI VE LYNN asked whether unsworn falsification neans
| yi ng, but not under oath.

CHAIR OLSON said, "Let the record reflect that we have an
attorney nodding her head yes [referring to Representative
Hol nes] . ™

4:09: 05 PM

REPRESENTATI VE LYNN offered his belief that |ying under oath
would be perjury, while unsworn falsification would sinply be
witing or stating sonething fal se.

M5. HALL recalled from the division's investigations that a
person taking a sworn statenent nust be sworn peace officer.
Thus, it may not be possible for the investigators to take sworn
statenents, but sinply statements since the parties are not
under oath

CHAI R OLSON noted the presence of the attorney generals present
for any additional questions.

4:09: 53 PM
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REPRESENTATI VE LYNN noved to report HB 314 out of commttee with
i ndi vidual recomendations and the acconpanying fiscal notes.
There being no objection, HB 314 was reported from the House
Labor and Commerce Standing Comm ttee.

4:11: 20 PM
ADJ QURNVENT
There being no further business before the conmttee, the House

Labor and Commerce Standing Conmittee neeting was adjourned at
4:11 p.m
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