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W TNESS REG STER

SENATOR JOE PASKVAN

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON  STATEMENT: Spoke as chair of the Senate Labor and
Commerce Standing Conmittee, sponsor of SB 303.

DON ETHERI DGE, Lobbyi st

Al aska Anerican Federation of Laborers - Congress of Industrial
Organi zati ons (Al aska AFL-CI O

Juneau, Al aska

PCSI TI ON STATEMENT: Testified in support of SB 303.

HOUSE JUD COW TTEE - 2- April 16, 2010



WAYNE A. STEVENS, President/CEO

Al aska State Chanber of Conmerce (ASCO)

Juneau, Al aska

PCSI TI ON STATEMENT: Testified in opposition to SB 303.

JOHN LEW S, President;

Or gani zer

| ronwor kers Local Union 751

Anchor age, Al aska

PCOSI TI ON STATEMENT: Testified in support of SB 303.

STACY ALLEN, R N.C.

Heal t hcare Unit Representative

Laborers Local 341

Pal mer, Al aska

POSI TI ON STATEMENT: Testified in Support of SB 303

ROBERT D. STONE, Attorney at Law
Law O fice of Robert Stone, LLC
Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of

SB 303.

HOMRD GREY, Director

Anchor age Branch

Al aska M ners Associ ation (AVA)
Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of

SB 303.

KENTON BRI NE, Assistant Vice President
St ate Government Rel ati ons

Property Casualty Insurers Association of America (PCl AA)

d ynpi a, Washi ngt on
PCSI TI ON STATEMENT: Testified in opposition to SB 303.

KEVI N B. DOUGHERTY

CGeneral Counsel

Al aska District Council of Laborers

Eagl e River, Al aska

POSI TI ON STATEMENT: Testified in support of SB 303.

KI P KNUDSON, Manager

External Affairs

Tesoro Al aska Conpany (" Tesoro")
Anchor age, Al aska
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PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 303.

MAYNARD TAPP, Oaner

Hawk Consultants, LLC

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in opposition to SB 303.

M CHAEL COMBS, Owner

Conmbs | nsurance Agency, Inc.

Pal mer Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 303.

JEANI NE ST. JOHN, Vice President

Lynden Logistics, Inc.

Seattl e, Washington

PCSI TI ON  STATEMENT: Provided coments during discussion of
SB 303.

EVERETT H. BI LLI NGSLEA, General Counsel

Lynden I ncor por at ed

Seattl e, Washi ngton

POSI TI ON  STATEMENT: Provided comments during discussion of
SB 303.

JOHN GRUMMVETT

Shattuck & Grumrett |nsurance;

Nati onal Director

Al aska | ndependent I|nsurance Agents & Brokers, Inc. (AllAB)
Juneau, Al aska

PCSI TI ON STATEMENT: Testified in opposition to SB 303.

M CHELE KAHLE

Tomahawk, W

POSI TI ON STATEMENT:  Testified in support of SB 303 on behalf of
her deceased son, Tyler Kahle, who was killed while working at a
m ne construction site in Nonme.

RALPH SEEKI NS
Fai r banks, Al aska
PCOSI TI ON STATEMENT: During discussion of SB 303, testified as

the forner Al aska State Senator who sponsored Senate Bill 323 in
2004.
GAI L VO GTLANDER, Chief Assistant Attorney General - Statew de

Section Supervi sor
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Torts and Worker's Conpensati on Section

Cvil Division (Anchorage)

Depart ment of Law (DQOL)

Anchor age, Al aska

POSI TI ON STATEMENT: Responded to questions during discussion of
SB 303.

TRENA HEI KES, Director

Central Ofice

Di vision of Wrkers' Conpensation

Departnment of Labor & Workforce Devel opnent (DLWD)

Juneau, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
SB 303.

GREY M TCHELL, Director

Central Ofice

Di vision of Labor Standards & Safety

Departnment of Labor & Workforce Devel opnent ( DLWD)

Juneau, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
SB 303.

ACTI ON NARRATI VE

2:47: 23 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmittee
neeting to order at 2:47 p.m Represent ati ves Ranras, Hol nes,
Herron, Gatto, Lynn, and G uenberg were present at the call to
order. Senators Thomas and Wagoner, and Representative T.
Wl son were also in attendance.

SB 303 - WORKERS' COWP; CONTRACTORS & OTHERS

2:48: 47 PM

CHAI R RAMRAS announced that the final order of business would be
2d CS FOR SENATE BILL NO 303(RLS), "An Act relating to a
subcontractor's, contractor's, and project owner's liability for
wor ker s’ conpensation and excluding certain persons from
litability for securing the paynent of workers' conpensation
benefits to enpl oyees; and providing for an effective date."

2:50: 23 PM
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SENATOR JOE PASKVAN, Al aska State Legislature, speaking as chair
of the Senate Labor and Conmmerce Standing Commttee, sponsor of
SB 303, relayed that according to the Departnent of Labor &
VWor kf orce Devel opnent (DLWD), there have been 455 fatalities in

the Al aska workplace since 1993, as well as "literally tens of
t housands of injuries" Alaska can be a dangerous place to work,
and it is therefore inperative - as part of the concept that

there be accountability and responsibility in the workplace -
that those who work in Alaska's industries have access to
justice when they are injured or killed due to the fault of
ot hers. However, SB 303 would not apply in every situation
involving injury or death; instead, the bill would only apply in
those situations where a worker is injured or killed due to the
fault of a party other than his/her enployer.

SENATOR PASKVAN expl ai ned that due to statutory changes enacted
in 2004 - via Senate Bill 323 - an owner or general contractor
avoids all liability for an injury to or the death of a
subcontractor's enployee that occurs on the job even if the
owner or general contractor was acting with crimnal negligence.
He offered his understanding that this information is included
in a menorandum from Legislative Legal and Research Services
t hat nenbers now have in their packets. At issue, he opined, is
whet her there is accountability and responsibility when there is
fault, and the purpose of SB 303 is to return Alaska to the
systemthat was in place prior to 2004.

SENATOR PASKVAN noted that the sponsor statenment for Senate
Bill 323 - included in nenbers' packets - clainmed that that
bill's two principal nodifications were, one, extending the
responsibility for paynent of workers' conpensation up the chain
of contracts to include project owners, and, two, barring
injured workers collecting workers' conpensation benefits from
also filing a tort claim - which the sponsor statenment called
"doubl e dipping." Senat or Paskvan opi ned, however, that there
was no such thing as double dipping - that that was an erroneous
presentation - because AS 23.30.015(g) expressly provides that
any recovery by an injured person requires a reinbursenment to
the insurance carrier for the workers' conpensation benefits.

The commttee took an at-ease from2:57 p.m to 2:58 p. m
2:59: 01 PM

SENATOR PASKVAN nentioned that AS 23.30.015(g) specifically
says:
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(9) | f t he enpl oyee or t he enpl oyee' s
representative recovers damages from the third person
the enployee or representative shall pronptly pay to
the enployer the total anmounts paid by the enployer
under (e)(1)(A) - (C of this section insofar as the

recovery is sufficient after deducting all litigation
costs and expenses. Any excess recovery by the
enpl oyee or representative shall be credited against
any anount payable by the enployer thereafter. If the

enployer is allocated a percentage of fault under AS
09.17.080, the amount due the enployer wunder this
subsection shall be reduced by an anount equal to the
enpl oyer's equitable share of danages assessed under
AS 09.17.080(c).

SENATOR PASKVAN, in response to a conmment, pointed out under the
"exclusive remedy provisions," the enployer of an injured worker
retains imunity from tort claimns. Under a capitalist system
over time, job safety is pronoted because enpl oyees can choose
to work for safe enployers and enpl oyers can choose to hire safe
enpl oyees. Furthernore, a determ nation was made approximately
100 years ago which said that as part of advancing American
commerce and industry, each business should inherently bear the
cost of injury or death on an overall basis. Agai n, under
statute, there is no double dipping, whether it's for benefits
paid up to the date of the tort recovery, or for future benefits
that m ght be paid; such recovery, he ventured, is viewed sinply
as an advance of benefits, so the enployer has no potential risk
what soever - in terns of enployees - of tort liability.

SENATOR PASKVAN said the question remaining is whether a
subcontractor's enployee who's injured or killed through the
fault of the contractor or the project owner would be taken care

of reasonably well. [Under the aforenentioned 2004 | egislation]
wor kers' conpensation addresses situations wherein the fault
lies within an enployer/enployee "unit,” but not if it lies

outside of that unit. He opined that the person who is at fault
for the injury should be the one who is held responsible under
the statutory reinbursenent structure. Furthernore, in Al aska
fault is apportioned - for exanple, if a project owner or
general contractor is found to be 50 percent at fault and the
enpl oyee is found to be 50 percent at fault, then the project
owner or general contractor would only owe 50 percent of the
damages - and passage of SB 303 woul d not change that.

3:04:53 PM
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SENATOR PASKVAN, in response to a question, relayed that as an
attorney, he has represented those who' ve been injured or killed
on the job, workers' conpensation insurance carriers seeking to
obtain recovery of their costs, and general liability insurance
carriers, and thus he believes that he understands the [workers'
conpensation] system reasonably well. 1In response to a comment,
he noted that one of his core values is that of personal
responsibility - if a person breaks sonething, then he/she pays
for it; particularly in a capitalist system those who are
engaged in activities for profit should be responsible for their
actions. The whole concept of immunity from one's own fault
arose out of comon |aw devel oped in Europe hundreds of years
ago whereby the king could do no wong, no matter how bad his
conduct, and thus citizens had no redress against the king for
his wongful actions.

SENATOR PASKVAN ventured that Americans, having fought a war for
i ndependence, disagree with that type of immunity and believe
that "the king" should be accountable and responsible to the
citizens for "the king's wong," providing themw th redress for
their grievances. The aforenentioned 2004 |egislation, however,
created "little kingdons," all seeking imunity from their
actions, even negl i gent, grossly negl i gent, crimnally
negligent, or recklessly indifferent actions. This is neither a
best policy nor even a good policy, he opined, and offered his
belief that returning to the systemthat was put in place during
the formation of the state and that remained in place until 2004
woul d be the best policy, particularly given that during that 45

years in between, there sinply was no flood of litigation as
proponents of Senate Bill 323 argued there was - those argunents
were overblown and exagger ated. The prior system worked well

and provi ded an appropriate balance, and, at its core, contained
conservative principals and capitalist incentives.

CHAIR RAMRAS expressed disagreenent wth Senator Paskvan's
coment s.

REPRESENTATI VE GRUENBERG questi oned whether the imunity of a
hotel or restaurant owner who supplies food to a worker who then
gets sick would be affected by passage of SB 303.

SENATOR PASKVAN i ndicated that it would not.

3:15:33 PM

DON ETHERI DGE, Lobbyist, Al aska American Federation of Laborers
- Congress of Industrial Organizations (Al aska AFL-CIO, said
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that the Alaska AFL-CIO is very supportive of SB 303, and is of

the sane opinion as the sponsor: if a person breaks sonething
he/ she needs to pay for it. Ofering an exanple of a hotel
owner whose enployee gets injured as the result of illegal

actions wundertaken by a bus driver hired on contract, he
guestioned whether it's fair for the hotel owner to have to pay
hi gher wor kers' conpensation insurance rates as a result.

CHAI R RAMRAS said yes, adding his belief that that's the way the
syst em wor ks.

MR. ETHERI DGE remarked that nost AFL-CI O nenbers don't believe
that that's a good i dea. In conclusion, he reiterated that the
AFL-Cl O is very supportive of SB 303.

3:17: 23 PM

WAYNE A. STEVENS, President/CEO  Alaska State Chanber of
Commerce (ASCC), said that the ASCC opposes SB 303 as it
pertains to exclusive liability, but supports the statutory
changes adopted by the legislature in 2004. Currently, there is
a statutory requirenent for immediate enployers and other
project participants to pay an injured enployee's workers'
conpensation benefits regardless of fault, whereas prior to

2004, he asserted, there wasn't. Under current Ilaw, al

[ enpl oyers], i ncluding subcontractors, must carry workers'
conpensation insurance, thus ensuring that all workers are
insured regardl ess of who their direct enployer is, and workers

conpensation is the exclusive renedy. Prior to 2004, he
asserted, project owners, contractors, and subcontractors were
spendi ng trenmendous resources attenpting to avoid liability,

whereas wunder current law they mght instead integrate their
saf ety prograns.

MR. STEVENS offered his understanding that Al aska's workers'
conpensation statutes are intended to provide injured workers
Wi th reasonabl e conmpensati on for wor k-rel at ed injuries
regardl ess of fault or cause, and that current law allows for
i ncreased safety awareness and coordinated safety prograns -
i nt erconnecting subcontractors and project owners. Furt her nore,
he proffered, other federal and state agencies have the
authority to fine and/or shut down conpanies that violate safety
st andar ds. The ASCC advocates reducing workers' conpensation
expenses, particularly workers' conpensation insurance rates,
and, again, does not support SB 303. In response to questions,
he offered his belief that passage of SB 303 will result in an
increase in workers' conpensation insurance rates, acknow edged
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that the current workers' conpensation system is unfair, and
ventured that perhaps a task force <could be created to
investigate what could be done to address the systenis
short com ngs.

REPRESENTATI VE LYNN, with regard to the assertion that other
federal and state agencies have the authority to fine and/or
shut down conpanies that violate safety standards, questioned
how any of that activity is going to directly help the injured
wor ker .

MR. STEVENS acknow edged that it probably woul dn't hel p.
REPRESENTATI VE GRUENBERG opi ned that if soneone is injured, then

it's fair that his/her expenses be paid so that he/she is nmade
whole, and that it's fair for the person who is responsible for

the injury occurring to pay those expenses. Referring to the
| anguage in SB 303's sponsor statenent that read in part,
"... the exclusive liability provisions of AS 23.30.055,

established in 2004, protect a project owner or (genera
contractor fromany liability when a subcontractor's enployee is
infjured or Kkilled, even when the project owner or general
contractor acts with crimnal negligence ...", Representative
Gruenberg asked of M. Stevens, "You're not saying that's fair,
are you?".

MR. STEVENS sai d he was not.

CHAIR RAMRAS indicated that in his view, workers' conpensation

provides an imediate renedy, whereas litigation provides a
del ayed renedy, and that allowng for litigation would render
wor ker s’ conpensation inadequate and therefore result in

i ncreased i nsurance costs.

REPRESENTATI VE GATTO indicated a belief that crimnal negligence
woul d be hard to prove.

3:32:52 PM

JOHN LEWS, President; Organizer, Ilronworkers Local Union 751,
opined that the legislation passed in 2004 effectively provided
immunity to project owners and general contractors from | ega

challenges by a worker injured on the job due to negligence;
prior to this change, an injured worker retained the right to
pursue a renmedy from those responsible for that negligence. He
characterized the argunment for changing the law in 2004 - that
it would prevent "double dipping" - as a red herring since AS
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23.30.015 was already in place and clearly states that if an
injured worker received nonies through court action, then the
wor kers' conpensation benefits have to be repaid. What t hat
2004 change really did, he opined, was provide a way for project
owners and general contractors to cut corners on safety w thout
fear of financial loss from having to pay an injured worker,
while still allowing them to "sue down" or sue subcontractors
for those very sane actions.

MR LEWS noted that under existing AS 23.30.055, if an
ironworker is hurt by the actions of soneone else, the
i ronworker's enployer would be the one to bear the cost, and so
even just one accident could raise the enployer's workers

conpensation insurance rates so high that he/she would no | onger
be able to conpete for jobs. Wiy should the person who is
responsible for an injury not be the one to pay for it, he
gqueried, opining that the right thing would be for the person
who caused an injury to pay for it. Exi sting AS 23.30.055
indemmifies everyone else who mght be the true responsible
party while essentially shifting the blane/cost to the enployer
who may have very well taken every step humanly possible to
saf eguard hi s/ her enpl oyee.

MR LEWS offered his wunderstanding that prior to the 2004
change, AS 23.30.055 was intended to provide a resolution in the
event a worker was injured or killed on the job - a neans of
clarifying that the injured worker's exclusive remedy was to use
wor kers' conpensation insurance to take care of the costs
associated with regai ning his/her health; instead, AS 23.30. 055,
as a result of the 2004 change, has becone a nethod for genera
contractors and project owners to push a subcontractor into
cutting corners on safety in order to reduce their overal
costs. In conclusion, he asked the comrittee to support passage
of SB 303, surmsing that it would sinply restore the |anguage
of AS 23.30.055 to what it was prior to the 2004 change.

3:36:43 PM

STACY ALLEN, R N.C., Healthcare Unit Representative, Laborers
Local 341, said that the Laborers Local 341, which has 2,200
menbers, strongly supports SB 303, and feels that the bil

supports and enhances a culture of safety that it and other
unions have built up with managenent and governnment over the

long years prior to 2004. Senate Bill 303 would provide an
incentive for enployers to work together to maintain a safe work
environment, nostly by showing that negligence wll not be

tolerated and that there is a penalty for not being careful on
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the job and not providing a safe work environment. I n
concl usi on, she urged nmenbers to nmove SB 303 fromcommttee.

3:37:46 PM

ROBERT D. STONE, Attorney at Law, Law Ofice of Robert Stone,
LLC, first mentioned that he has represented "workers'
conpensati on enpl oyers"™ - both those that were insured and those
that were self-ensured; is now representing plaintiffs "on the
liability side"; has represented both large and smal

busi nesses; has hel ped workers' conpensation enployers recover
their "subrogation interest” under [AS 23.30.015(g)]; and is the
president of the Al aska Association for Justice (AK A J.) -
formerly the Alaska Acadeny of Trial Lawers (AATL). He then
opi ned that Senator Paskvan accurately outlined the problens
with current law - as amended in 2004 - regarding workers'
conpensation, and why it's necessary to change the law [via SB
303] back to what it was prior to 2004.

MR. STONE then provided sone historical information regarding
the workers' conpensation system and explained that under that
system prior to 2004, an enployee injured because of a third
party's negligence could collect workers' conpensation benefits
from his/her enployer, then bring suit against the third party
that actually caused his/her injury, and then, under [AS
23.30.015(g)], pay back his/her enployer for the workers'
conpensation benefits that he/she received. After the passage
of Senate Bill 323 in 2004, however, workers' conpensation
premuns for small business owners increased because enployers
were then being assessed not only on the risk that their
actions/inactions mght result in injury to their enployees, but
also on the risk that a third party's actions/inactions m ght
result in injury to their enployees, and the insurance conpanies
had lost their reinbursenent rights wunder [AS 23.30.015(9g)]
because injured enpl oyees could no |onger bring suit against the
third party that was responsible for their injuries.

MR. STONE opined that when a person causes injury to sonebody
el se, he/ she  nust be held accountable, and offered a
hypot heti cal exanple wherein a subcontractor on the North Slope
gets killed by the general contractor's negligent enployee.
Under current law, neither the general contractor nor his/her
enpl oyee face any liability, but prior to 2004, the general
contractor and his/her enployee would be held accountable. In
conclusion, he ventured that there are many such exanples of why
the | aw shoul d be changed back to the way it was prior to 2004.
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3:45: 38 PM

HOMRD  GREY, Director, Anchor age Br anch, Al aska M ners
Associ ation (AMA), nentioned that he currently nmanages a conpany
and has owned conpanies in the past, and is therefore famliar
with the workers' conpensation systemin Alaska. He offered his
belief that the current system appears to work pretty well,
particularly for enployees, because responsibility is defined
and placed where it should be - with the enployer. The enpl oyer
should be responsible for both the supervision and safety of
hi s/ her enployees, and if the supervisor doesn't think the
situation is safe, then he/she shouldn't expose his/her enployee
to that situation. The current concern the AMA has with SB 303,
he relayed, is that it wll probably create a | egal norass - and
shoul d t hus be avoi ded - and coul d al so encour age
[ subcontractors] to forego or ignore or try to avoid their
wor kers' conpensation responsibilities, whereas under existing
law, that's not the case - the enployer has the responsibility
and liability.

MR. GREY, in conclusion, said that SB 303 doesn't appear to be
correcting a problem or an oversight; reiterated that the
current system seems to be working fairly well overall
acknow edged that perhaps adm nistrative and enforcenent issues
could still be addressed by the admnistration; and offered his
belief that overall, the responsibility is currently being
pl aced where it bel ongs.

3:48: 59 PM

KENTON BRI NE, Assi st ant Vice President, State CGovernnent
Rel ations, Property Casualty Insurers Association of America
(PCI AA), after nentioning that the property casualty insurance
conpani es belonging the PC AA collectively provide about one-
third of the workers' conpensation coverage in Al aska, stated
that the PCIAA is opposed SB 303, believing it would expose

general contractors to civil Ilitigation related to on-the-job
injuries, and wouldn't keep workers' conpensation rates
af f or dabl e. He asked legislators to carefully consider the

ram fications of passing SB 303, predicting that it couldn't
hel p but have an inpact on insurance rates and lead to higher
costs for enployers, contractors, and subcontractors. I n
response to questions, he ventured that the goals of any
wor kers' conpensation system are to provide the greatest anount
of access to workers' conpensation coverage to enployees, treat
the injuries they sustain on the job, and get them back to work
as quickly as possible. He predicted that if the systemthat's
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in place encourages all workers' to be covered, and provides
oversight to ensure that such policies are in place, then it's
probably also a system that encourages greater risk-nmanagenent
oversi ght by insurers.

REPRESENTATI VE HOLMES asked M. Brine whether he thinks it's
fair for a general contractor or project owner to be conpletely
imune fromliability when a worker is injured or killed on the
jobsite due to crimnal negligence on the part of the genera
contractor or project owner.

MR. BRINE said that that doesn't very sound fair, but added that
he couldn't say that there isn't already a renmedy for such a
wor ker under current |aw. Furthernore, insurance conpanies
don't pay out benefits for intentional acts, so if there is a
pattern of intentional [bad] behavior by a project owner or a
general contractor, it's going to be difficult for himher to
get insurance in the first place.

REPRESENTATI VE HOLMES asked M. Brine whether he thinks it's
fair for a subcontractor's workers' conpensation insurance rates
to go up when an injury is due to the negligence or crimna
negl i gence of the general contractor or project owner.

MR. BRINE said that that doesn't sound fair if that's what's
actually occurring. However, insurance conpanies - through risk
managenment prograns - do their best to analyze the root causes
of workplace accidents, he explained, and opined that it's not
fair to assert that workers' conpensation insurance rates are
automatically going to go up in any given situation due to the
negl i gence of others on the jobsite.

3:57:17 PM

KEVIN B. DOUGHERTY, General Counsel, Al aska District Council of
Laborers, after nmentioning that he has been active in the
wor kers' conpensation "area" since about 1981, said he supports
SB 303 as restoring the traditional workers' conpensation val ues
of looking after injured enployees and their famlies. Those
values were in place in Alaska from 1915 until a |oophole was
created in 2004 [by passage of Senate Bill 323]. He offered his
belief that SB 303 would correct that | oophole and would restore
an incentive for safety, and listed sone of the safety education
progranms offered by various conpanies in Al aska prior to 2004.
It's really inportant to ensure that Alaska's |laws are honest
and straightforward, he opined, for exanple, by defining
enpl oyers as enployers, not as sone other party as current |aw
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does - such political double speak in statute is not a good
thing for Al askans and does not constitute good public policy.

MR. DOUGHERTY said that whenever he's spoken to a w dow or an
injured worker, they've been expecting honesty from the system

and therefore he appreciates the sponsor's intent to statutorily
restore that. In response to a question, he said that the
statutory definition of enployer was artificially expanded in
2004 with the passage of Senate Bill 323, and characterized that
definition as inaccurate and that expansion as not being
forthright. 1In response to further questions, he said that from
a practical standpoint, nost people know who their enployer is

and in the workers' conpensation system people can't sue their
enpl oyer and nust sinply live with that. For exanple, there was
a 19-year-old who was killed on the job in Anchorage, and his
famly received only $20,000 for that death because that's all
that workers' conpensation provided for. I f that man had been
killed by a project owner or sone other third party, however,
then all could agree, he surmsed, that that third party should
be the one to have been held responsible. That's where safety
emanates from when people have to be responsible, then safety
is typically taken very seriously.

MR. DOUGHERTY, in response to other questions, indicated that

[under SB 303], if a general contractor was doing construction
on an office building and an office enployee was injured due to
the general contractor's negl i gence, then that gener al

contractor would be held responsible, and proceeds from any
resulting litigation would go towards reinbursing the workers'
conpensation benefits paid by the office worker's enployer.
Regardl ess, though, the enployer could not be sued, and, if the
enpl oyer was a governnent entity, then neither could the
citizens whom that governnent entity was entrusted to serve.
Again, wunder the aforenentioned traditional values, the party
that's negligent should have to pay, he concl uded.

4:07:04 PM

KIP KNUDSON, Manager, External Affairs, Tesoro Al aska Conpany
("Tesoro"), asked the conmittee to set aside SB 303, offering
his belief that adoption of its |anguage would undo a reform
that created a safety benefit for the Al aska workplace and
specifically for Tesoro. He said he doesn't believe that tort
l[tability notivates safety prograns. Current |law has all owed
for the dismantling of what he called cunbersone and bizarre
| egal barriers between Tesoro's safety prograns and those run by
its contractors, and coordinating such prograns results in a
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better culture of safety and ultimtely a safer workplace.
Noting that supporters of SB 303 say it will restore the concept
of "you break it you pay for it," he argued that such a concept
was hever really in place prior to 2004, and predicted that
SB 303 wouldn't bring that concept any <closer to fruition
ei t her.

MR. KNUDSON proffered that the no-fault standard of workers'
conpensation was adopted to elimnate uncertainty for both the
enpl oyee and enployer in cases involving injury or death;
regardl ess of fault, the enployee would be conpensat ed. Prior
to 2004, he opined, Al aska |law contained a | oophole that created
uncertainty for project owners and contractors, and SB 303 woul d
reestablish that | oophole. He offered his Dbelief that
currently, no enployer - either contractor or project owner - is
i Mmune from providing workers' conpensation coverage, and, in
return, the no-fault standard is appli ed.

[Chair Ranras turned the gavel over to Representative Herron.]

MR.  KNUDSON opined that if the concern is that workers'
conpensation is not providing an adequate renmedy in the case of
injury or death, then the debate should focus on that deficiency
rat her than on expanding tort liability.

[ Representative Herron returned the gavel to Chair Ranras.]

MR. KNUDSON offered his belief that prior to 2004, things were
uncl ear, particularly regarding control of the workplace and

allocating fault. In conclusion, he added, "I think the issue
of fairness [both under current law and prior to 2004] ... has
been set aside in the ... [workers' conpensation] deal; it's not

fair for a project owner to be sued regardless of fault, as was
the case prior to 2004, for exanple."

4:10: 58 PM

MAYNARD TAPP, Owner, Hawk Consultants, LLC, after nentioning
that his conpany is primarily involved in oil and gas
construction and rmaintenance projects in Alaska, reconmended
that SB 303 be set aside. He relayed that just recently, his
conpany passed its "mllion-hour mark for no lost-tinme-
injuries"; that it took 25 years to reach that mlestone; and
that he believes existing workers' conpensation |aws are
sufficient in protecting Al aska workers. Wth the industry's
current high safety standards in place, he opined, there is no
need to support SB 303, and all that its passage would do would
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be to increase insurance rates in an attenpt to cover an
i ndefinable risk, thus making it difficult for conpanies to
mai ntain economc viability thereby resulting in |ess project
devel opnent. I n conclusion, he said he opposes SB 303.

MR. TAPP, in response to questions, offered his understanding
that injuries/deaths resulting from acts of crimnal negligence
aren't covered by workers' conpensation insurance; that acts of
crimnal negligence wouldn't be addressed by SB 303; and that
all insurance rates for all jobs covered under workers'
conpensation "are assured liability" by all wrkers and al
conpanies within the system and so it's fair for everyone's
rates to go up when problens with safety aren't dealt with

4:15:43 PM

M CHAEL COMBS, Owner, Conbs I|nsurance Agency, Inc., noted that
under [existing AS 23.30.045(a),] the contractor only becones
liable for the subcontractor's enployees if the subcontractor
fails to secure workers' conpensation insurance, whereas in

contrast, SB 303's proposed AS 23.30.045(a) reads in part, "If
the enployer is a subcontractor ..., the contractor is liable
for and shall secure the paynment of the conpensation to
enpl oyees of the subcontractor unless the subcontractor secures
the paynent." Furthernore, existing AS 23.30.055 in part reads,
"The liability of an enployer prescribed in AS 23.30.045 is
exclusive ...", and yet, he pointed out, no attenpt has been
made to update the definition of the term "enployer"” beyond how
AS 23.30.395(20) defines that term "'enployer' neans the state

or its political subdivision or a person enploying one or nore
persons in connection wth a business or industry comng within
the scope of this chapter and carried on in this state;"

MR. COVBS opined that since SB 303 proposes to put the genera
contractor within the scope of coverage under AS 23.30, even
t hough he/she nay be able to transfer the obligation to the
subcontractor by witten contract, unless the subcontractor

secures paynent, the contractor should still be eligible for the
excl usive-renedy protection afforded under AS 23.30.055. "W\
t ook and noved the general contractor into the first position as
an enployer, in this case; |I'm not sure why that's been done,
but it looks to nme like in the language itself, that's what's
been done,"” he added. There is nothing fair about workers'

conpensati on, he opined, because it pays for both the enployee's
and the enployer's negligence regardless whether it's [sinple]
negli gence or crimnal negligence - the enployee is protected at
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all tines. In conclusion, he encouraged the conmittee to set
SB 303 asi de.

MR. COWVBS, in response to questions, offered his understanding
that although it's not fair for sonebody to be crimmnally
negligent, there are other nethods of dealing with such behavior
other than via the workers' conpensation system and general
liability coverage; and that with regard to safety issues on a

jobsite, everyone who sets foot on that jobsite - whether a
general contractor or a subcontractor - is responsible for the
safety conditions their enployees must work under. Mor eover ,

under the workers' conpensation system it doesn't matter who
causes the injury to an enployee or who has the workers
conpensation insurance - the enployee will be covered regardl ess
- though injury clains are going to result in an increase in
wor kers' conpensati on insurance rates.

4:25:41 PM

[Due to technical difficulties wwth the official recording, al
volunes nust be set at nmaximum for the period between
4:25:42 p.m and 4:30:06 p. m]

JEANINE ST. JOHN, Vice President, Lynden Logistics, Inc.,
remar ki ng that stable and predictable laws are very critical for
enabling conpanies to conduct business in Alaska, said her
conpany believes that SB 303 would sharply reverse the 2004
statutory changes, which were recently upheld [as not being
unconstitutional] by the Al aska Suprene Court [in Schiel v.
Union Ol Conpany of California], and which, she opined, were
fair, appropriate, and good - providing the benefit of exclusive
remedy to the conpanies that pay workers' conpensation. Senat e
Bill 303, she predicted, would underm ne the underlying concept
of workers' conpensation. In conclusion, she expressed disfavor
with changing the current |aw, suggested that before taking any
action, nenbers review what the court had to say on the issue

and opined that SB 303 would result in increased costs and was
not the right answer for addressing any of the perceived
pr obl ens.

4:29:55 PM

REPRESENTATI VE HOLMES asked Ms. St. John whether she thinks it's
fair for a general contractor or project owner to be conpletely
immune fromliability when a worker is injured or killed on the
job due to negligence or crimnal negligence on the part of the
general contractor or project owner.
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M5. ST. JOHN offered her belief that there would be various
other remedies available to the injured worker in such a
si tuati on.

4:30: 38 PM

EVERETT H. BILLINGSLEA, General Counsel, Lynden Incorporated,
added his belief that if a conpany is absolved of negligence,
that's consistent with the concept of the workers' conpensation
system and so the conpany - the upstream contractors and owners
- should have the benefit of the exclusive renedy.

REPRESENTATI VE HOLMES asked M. Billingslea whether he thinks
it's fair for a subcontractor's workers' conpensation insurance
rates to go up when an injury or death is due to the negligence
of the general contractor or project owner.

MR. BILLINGSLEA said he doesn't agree with the argunent that
wor kers' conpensation rates either have or are going to go up

due to the statutory changes nade in 2004. If they do go up

however, any increase would be nore than offset by the savings
on litigation costs and general liability insurance prem uns, he
opi ned.

4:33:43 PM

JOHN GRUMMETT, Shattuck & Grummett |nsurance; National D rector,
Al aska | ndependent |nsurance Agents & Brokers, 1Inc. (AllAB),
said that the AIIAB is opposed to SB 303, and doesn't think it
woul d enhance the systemat all. At issue, he surmsed, is how

the legislature wants to treat workers in ternms of ensuring that
they are covered and getting treatnment, and whether it wants to
create another level of Ilitigation. He remarked, "There's talk
about negligence, here, but there's also the issue of :
partners and sole proprietors and LLCs, where people are all owed

to ... be excluded from coverage when they buy a [workers'
conpensation] policy, ... whereas on the ... corporation side,
they're automatically included unless they're excluded." So

al though there mght be a lot of things wong with the workers
conpensation system the AIlAB doesn't believe that SB 303 will
sol ve them he concl uded.

REPRESENTATI VE HOLMES asked M. Gumett whether he thinks a

general contractor or project owner should be conpletely imune
fromliability when a worker is injured or killed on the job due
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to negligence or crimnal negligence on the part of the genera
contractor or project owner.

MR. GRUMVETT said he doesn't think general contractors and
project owners should be the only ones [to have imunity], and
indicated that he is questioning why the bill appears to be
focused on just the construction industry and not on every
i ndustry.

REPRESENTATI VE HOLMES asked M. G ummett whether he thinks it's
fair for a subcontractor's workers' conpensation insurance rates
to go up when an injury is due to the negligence or crimnal
negl i gence of the general contractor or project owner.

MR GRUWETT said, "I don't think it's fair but | think that
that's what ... we're left to deal wth right now "
4: 37: 40 PM

M CHELE KAHLE relayed that she would be speaking on behalf of
her deceased son, Tyler Kahle, who was killed while working at a
m ne construction site in None. She said that although the 2004
statutory changes effected by Senate Bill 323 were touted as
being necessary in order to ensure that workers were insured
under workers' conpensation, that was already the case prior to
2004 everyone - whether project owner, general contractor, or
subcontract or - was already required to have workers
conpensati on insurance. Furthernore, when Senate Bill 323 was
enacted, workers lost all of their rights, she opined, but nost
didn't realize it at the time, since the question wouldn't arise
until they were injured or killed; for giving up all those
rights, workers received nothing in return

M5. KAHLE, with regard to the argument that other federal and
state agencies have the authority to address safety violations,
poi nted out that such actions are not going to make an injured
[or killed] enployee [or his/her famly] whole. For the death
of her son, for exanple, those responsible were only legally
required to pay $5, 000. "Were we nade whol e?" she queried, and
chal l enged those present to look her in the eye tell her that
her famly was. Al aska's workers' conpensation system is
broken, and although SB 303 isn't going to fix it, it would be a
good start, she opined, to at |east put the statute back to what
it was for the 40 years prior to 2004 so that workers would have
sonme rights again in situations involving gross negligence.
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M5. KAHLE offered her belief that currently, an injured worker
in Alaska is better off if there isn't any insurance at all
because that's the only way he/she can recover damages. She
noted that her son was not the only fatality that occurred that
day - both he and a coworker were dropped 60-plus feet from a
man |ift. She stated that she supports SB 303, and surm sed
that unless a person has experienced what she has, that person
is just kidding hinself/herself to think that the current
statute encourages safety on the job. Since when does a |ack of
accountability encourage conpliance with anything? Although the
federal Mne Safety & Health Adm nistration (MSHA) fined one of
the parties responsible for her son's death, that fine is stil
being litigated - that party "has all sorts of recourse, and we
have none," she added.

M5. KAHLE offered her belief that as things stand today,
enpl oyers, subcontractors, and project owners are not only
experiencing cost savings, they are actually profiting from

people's deaths and injuries. Enpl oyees are unknow ngly
assumng all of the risks, and no one is being held accountable
for their safety. Tyler and his co-worker are proof of that.

Going to work should never be a grave m stake for anyone in the
U.S., but today it is, she concl uded.

4:44: 28 PM

RALPH SEEKI NS, speaking as the former Alaska State Senator who
sponsored Senate Bill 323 in 2004, offered his understanding
that workers' conpensation insurance doesn't cover deliberate
acts, and expressed agr eenent W th t hat excl usi on.

Acknowl edgi ng that nothing could conpensate one for the |oss of
a famly nmenber or even an enployee, he indicated that when the
| egi sl ature was addressing the workers' conpensation statutes

back in 2004 via Senate Bill 323, the issue of just conpensation
wasn't addressed. I ndicating that passage of SB 303 would
result in the statutory |anguage reverting back to what it was
prior to passage of Senate Bill 323 - wherein the contractor was
responsi bl e for securing workers' conpensation for the enpl oyees
of the subcontractor - he relayed that he'd disagreed with that
concept, and explained that Senate Bill 323 was intended to

change that requirenent such that the contractor would be
responsi ble for securing workers' conpensation for the enployees
of the subcontractor only if the subcontractor failed to do so,
and such that if the contractor failed to do so, then the
project owner would be required to do so, and thereby cl ose what
he considered to be a |oophole. Again, the conpensation
schedul e wasn't addressed via Senate Bill 323.
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MR. SEEKINS accused the State of Al aska of scamm ng contractors
by requiring them to sign indemification agreenents that hold
the State of Alaska harmess; relayed that research indicates
that many governnment entities and |arge enployers have the sane
requi renent; and accused insurance adjusters and attorneys of
conspiring with each other against enployers. Senate Bill 323,
he then indicated, was intended to allow small enployers the
ability to require the sane type of indemification while still
provi ding coverage for all enployees, and to exenpt situations
i nvol ving defective equipnent so that any enployees injured by
such equiprment could still file suit wunrelated to workers'
conpensation. He acknow edged that at the tinme he was pronoting
t he passage of Senate Bill 323, he knew that no doubl e dipping
was really occurring. He asserted, however, that an enpl oyer
who paid out workers' conpensation benefits, even though he/she
m ght eventually get reinbursed as the result of a successful
tort action, was then subject to what he called an experience
nodi fication on his/her insurance policy; he referred to this as
"doubl e jeopardy.” M. Seekins, too, noted that the court has
ruled that the current statutes [are not unconstitutional], and
accused Senator Paskvan of not declaring a conflict of interest.
In conclusion, he predicted that if SB 303 is adopted, "it" wll
happen again and the State of Alaska will continue to benefit
from"it."

MR. SEEKINS, in response to a question, indicated that the
Al aska State Chanber of Commerce (ASCC) asked him to sponsor
Senate Bill 323.

CHAI R RAMRAS characterized SB 303 as an inadequate solution to
t he problens i nbedded in the workers' conpensation system

MR. SEEKINS opined that what enployers were after in 2004 was
the benefit of "the deal"”™ wthout the "double jeopardy,” and
again reiterated that Senate Bill 323 did not address the
conpensati on schedul e. He offered his understanding that
project owners were only seeking the sane coverage granted to
contractors and subcontractors, and indicated that if the goal
of SB 303 is to get rid of that coverage for project owners,
then it should also be gotten rid of for all enployers. In
response to a question, he offered his understanding that the
ternms, "crimnal negligence" and "gross negligence" are defined
in statute, opined that such acts shouldn't be exenpted from
other penalties, and again predicted that passage of SB 303
woul d result in litigation and "doubl e jeopardy."”

HOUSE JUD COW TTEE -22- April 16, 2010



5:07:22 PM

GAI L VO GTLANDER, Chief Assistant Attorney GCeneral - Statew de
Section Supervisor, Torts and W rker's Conpensation Section,
Civil Division (Anchorage), Departnent of Law (DOL), in response
to questions, explained that there isn't any |anguage in SB 303
l[imting it to just the <construction industry; that under
SB 303, the project owner would no |onger be required to pick up
coverage of workers' conpensation and so would al so no | onger be
subj ect to proposed AS 23.30.055 as an enployer for purposes of
exclusive liability; that whether a contract's indemification
provi sions would protect the project owner and the contractor
woul d depend on the contract itself; that although contracts
vary widely, generally they address those whom the project owner
is seeking indemification from that with regard to contracts
entered into by the State of Al aska, sonme of what's required in
such contracts is set forth in statute and sonme is just prudent
practice, particularly given that the State of Alaska could be
viewed as a deep pocket in terns of soneone seeking a tort
remedy via litigation; that although including indemification
in contracts entered into by the State of Al aska provides a
better way to manage risk, it does come at sone cost to the
State, with that cost being reflected in the bidding;, and that
because of statutory requirenments, in contracts entered into by
the State of Al aska, indemification can't be shifted to another
entity in situations where negligent acts have occurred and the
sol e negligent party is the State of Al aska.

REPRESENTATI VE CGRUENBERG, in response to questions, explained
that AS 11.81.900(a)(4) reads:

(4) a person acts with "crimnal negligence” with
respect to a result or to a circunstance described by
a provision of |aw defining an offense when the person
fails to perceive a substantial and unjustifiable risk
that the result wll occur or that the circunstance
exists; the risk nmust be of such a nature and degree
that the failure to perceive it constitutes a gross
deviation from the standard of care that a reasonable
person woul d observe in the situation.

MS. VO GTLANDER indicated that she has not seen any instances
wherein the nens rea required under that definition of "crimna
negl i gence"” was used in a civil context.

REPRESENTATI VE GRUENBERG, in response to a question, surmsed
that a <charge of crimnally negligent homcide mght be
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warranted for an on-the-job accident, such as when a party's
crimnally negligent behavior results in a mning disaster, for
exanpl e.

5:22:54 PM

TRENA HEIKES, Director, Central Ofice, Division of Wrkers'
Conpensat i on, Department of Labor & Workforce Devel opnent
(DLWD), in response to a question, said that it's been the
reduction in injuries over the past decade which has resulted in
wor kers' conpensation insurance rates declining, and that those

rates are set based on two el enents: payroll rmultiplied by
risk, with risk - or experience nodification - having to do with
the nunber of injuries the enployer has experienced. I n

response to another question, she declined to venture whether
passage of SB 303 woul d affect workers' conpensation rates.

[Chair Ranras turned the gavel over to Representative Herron.]
5:24.:04 PM

GREY M TCHELL, Director, Central Ofice, D vision of Labor
Standards & Safety, Departnment of Labor & Workforce Devel opnent
(DLWD), in response to a question, explained that there are
statutory provisions that hold a controlling enployer liable for
safety violations at a worksite, and that that liability would
transfer to a general contractor, but [neither SB 303 nor Senate
Bill 323] change that Iliability in terms of conplying wth
occupational safety and health standards.

REPRESENTATI VE HOLMES surm sed, then, that passage of SB 303
woul dn't do anything to discourage enployers from engaging in
saf ety prograns.

MR. M TCHELL concurr ed. In response to a question, he offered
his understanding that in a recent accident that occurred during
construction of a [sky bridge] between two |egislative office
buil dings, a piece of equipnment that was being used was not
actually designed for the purpose it was being used for, and the
resulting investigation determ ned that both the main contractor
and the subcontractor were liable for the resulting accident
that injured two enployees. Neither the main contractor nor the
subcontractor, though, was found to be crimnally negligent.

REPRESENTATI VE GATTO expressed di sagreenent with that finding.

[ Representative Herron returned the gavel to Chair Ranras.]
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MR. M TCHELL, in response to a comrent and a question, offered
hi s understanding that a lack of proper training was a factor in
t hat accident, and that no deaths resulted.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on SB 303.

5:29: 36 PM

SENATOR PASKVAN, in wap up, relayed that the intent of SB 303
is to return Alaska to what he referred to as the good public
policy that was in place prior to 2004, and opined that passage
of Senate Bill 323 in 2004 resulted in the elimnation of what
he termed, "just conpensation for at-fault conduct” and in the
injection of the concept of "fault imunity" into the workers'
conpensati on system Prior to 2004, the tort-liability system
provi ded a remedy, and although it was a del ayed renedy, it held
only those at fault accountable, and, again, in Al aska, damages

are apportioned according to fault. The workers' conpensation
system is broken, he opined, when a contractor or project owner
who is at fault can kill or injure a subcontractor's enployee
wi t hout being held accountabl e. Senate Bill 303 would fix that
problem and in no way asserts that there isn't currently a
commtnment to safety. However, because there are incidences,
the question becones whether, when there is fault, that

responsibility and accountability should attach to the
wr ongdoer .

SENATOR PASKVAN, with regard to the assertion that contractual
indemmification provisions effect a scam pointed out that
al t hough he agrees that allowi ng for such provisions constitutes
bad public policy, it isn't the workers who are involved in that
process but rather the business owners who are deciding whether

to assune risk or not. He urged the conmittee to not continue
to allow the imunization of at-fault conduct, which, he opined,
is what current |aw does. Wth regard to the aforenentioned

term "double jeopardy", he opined that that's the wong termto
be using with regard to contractual indemification provisions.
Wth regard to the argunent that passage of SB 303 would result
in litigation, he pointed out that wasn't the case during the 45
years prior to the enactnent of Senate Bill 323, and so won't be
the case if SB 303 is adopted. And if there is a concern
regarding indemification provisions, he ventured, then the
statutes being addressed via SB 303 should be returned to what
they were prior to 2004. The words, "and justice for all" - as
used in the pledge of allegiance - should not be just hollow
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words for workers injured due to the fault of someone other than
t hensel ves or their enployer, he concl uded.

CHAI R RAMRAS expressed a preference for maintaining the current
statutes.

5:39:57 PM
REPRESENTATI VE HERRON noved to report 2d CSSB 303(RLS) out of
commttee with individual recomendations and the acconpanying

fiscal notes.

CHAI R RAMRAS obj ect ed.

A roll call vote was taken. Representatives Lynn, G uenberg
and Holnes voted in favor of reporting 2d CSSB 303(RLS) out of
comm ttee. Representatives Herron, Gatto, and Ranras voted

against it. Therefore, 2d CSSB 303(RLS) failed to be reported
fromthe House Judiciary Standing Commttee by a vote of 3-3.

5:41: 00 PM
ADJ OURNVENT

There being no further business before the conmttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 5:41 p.m
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