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ACTI ON NARRATI VE

1: 09:49 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmttee
neeting to order at 1:09 p.m Representati ves Ranras,
Dahl strom Herron, Gatto, Lynn, and Guenberg were present at
the call to order. Representative Holnmes arrived as the neeting

was in progress. Representative Stoltze was also in attendance.

HB 316 - POST- CONVI CTI ON DNA TESTI NG EVI DENCE

1: 14: 26 PM

CHAI R RAMRAS announced that the only order of business would be
HOUSE BILL NO 316, "An Act relating to post-conviction DNA
testing, to the preservation of certain evidence, and to the DNA
identification registration system relating to post-conviction
relief procedures; relating to representation by the public
def ender; anending Rule 35.1, Al aska Rules of Crim nal
Procedure; and providing for an effective date.™

1:17: 07 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnment of Law (DOL), in response
to a question, indicated that she is continuing to dialog with
the Al aska Innocence Project to address concerns expressed
regarding HB 316. Referring to testinmony heard at the bill's
| ast hearing, she relayed that the DOL is commtted to creating
a mechanism by which an innocent person can bring a claimto
have hi s/ her evidence |ooked at again; if a person is innocent,

he/ she shouldn't spend a single day in jail, and that's why
there is sonme urgency with regard to bringing such a claim
f orward. The goal of HB 316 is to strike a balance between

t hose who have been wongfully incarcerated and those who sinply
want another chance to have the courts address their case
W t hout any reasonabl e basis for doing so.

1:24:11 PM
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ORIN DYM Crinme Lab Supervisor, Scientific Crinme Detection
Laboratory, Ofice of the Conm ssioner, Departnment of Public
Safety (DPS), stated that the Scientific Crime Detection
Laboratory ("Crine Lab") supports HB 316, and feels strongly
that any post-conviction deoxyribonucleic acid (DNA) testing be
performed at the Crinme Lab because such testing pertains to
crimnal proceedings and involves crimnal evidence, and the
Crime Lab has the necessary experience to handl e such evidence.
Furthernore, at the Crinme Lab, wunknown DNA profiles can be
entered into [the federal] DNA database in order to see if there
are any potential natches, whereas private |aboratories woul dn't
be able to do so.

MR. DYM explained that Section 10 clarifies that a person who's
been acquitted can have his/her biological sanple renoved from
the database. This is a [federal] requirenent, but was
i nadvertently left out [of State statute]. [ Anot her section of
HB 316] stipulates that enough of a DNA sanple be collected so
that the Crine Lab can develop a profile for entering into the
database. He indicated that the legislation pertaining to a new
Scientific Crinme Detection Laboratory addresses the bill's
bi ol ogi cal evidence retention provisions and any potential
resul ti ng workl oad.

MR. DYM in response to a question, explained that renoval of a
bi ol ogi cal sanple, as provided for via Section 10, occurs at the

national level, and so any such sanple would be expunged
entirely. In response to other questions, he explained that
al though the bill does provide that testing can occur at private

| aboratories, the Crine Lab would prefer that it do any such
testing; that no prisoners would be transported to the Crine Lab
for testing; and that the cost of an oral swab is $5.50, and the
cost of analyzing such a swab is about $25; that funding for the
cost of entering sanples into the database has already been
appropriated; that the Crine Lab processes about 7,000 sanples
per year; and that a person's DNA profile constitutes a series
of nunbers - markers in the DNA chain.

REPRESENTATI VE LYNN asked whether a representative of the
def endant coul d oversee the anal ysis of the DNA sanple.

MR DYM said that for purposes of safety and nmaintaining
confidentiality, the Crine Lab's policy prohibits anyone who
doesn't work at the Cinme Lab from being present in the
| aboratory, and ventured that the same is probably true at
private | aboratories for simlar reasons. The Crine Lab engages
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in quality assurance neasures, and to date no one has raised
guestions about the quality or integrity of the work conducted
at the Crine Lab. Key for an accurate evaluation of a DNA
sanple is access to the database, but a private lab won't have
such access, and so any DNA sanple that's sent to a private |lab
must still come back to the Crinme Lab.

1: 36: 04 PM

CHAI R RAMRAS asked how long it takes for post-conviction DNA
testing to be conpl eted.

MR. DYM said that once the DOL notifies the Crinme Lab that post-
conviction testing is required and the Crine Lab identifies what
evi dence needs to be analyzed, the Crine Lab allows up to 30
days for the evidence to be screened, and up to another 30 days
for that evidence to be "worked for DNA" and for profiles to be
devel oped. The Crine Lab's goal is for no case to take | onger
than 30 days for each phase. In response to coments and
guestions, he explained that the Crinme Lab is already conducting
DNA testing, and that sonme evidence is being flagged so that
when new technol ogy i s devel oped, that evidence can be retested.

M5. CARPENETI added that although she doesn't have an estinate

of how many cases will result from the passage of HB 316, the
Al aska | nnocence Project has indicated that there are lots of
people who wll need their cases reexam ned under the new
procedure provided by the bill. She indicated that she would
attenpt to research this issue further by |ooking at the types
of cases - those involving felony offenses against a person -

for which the provisions of the bill would apply.

MR DYM in response to further questions, relayed that the
Crime Lab is currently receiving an average of 35 requests for
DNA [testing] per nonth; that it is reducing its backlog - of
approximately 200 cases - every nonth, and should be caught up
in about a year; that it can handle nore requests than it's
currently receiving; that it should have the capacity to handl e
70 sanples per nmonth once all the analysts are fully trained;
that any given case could contain up to five sanples; that once
the current backlog is addressed, the Crine Lab should be well
able to neet any incomng caseload; and that he doesn't
antici pate passage of HB 316 resulting in enough extra work to
warrant requesting funding for an additional person.

1: 47:12 PM
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M5. CARPENETI, in response to conments and questions, again
expl ained that HB 316 contains a rebuttable presunption that an
application brought before three years after the date of
conviction is tinmely, and a rebuttable presunption that an
application brought three or nore years after conviction is not
tinmely but is not necessarily precluded as |long as good cause
can be shown for the delay in applying. She nentioned that she
has drafted a proposed anendnent stipulating that t he
presunption that an application is untinely could be rebutted
for any good cause; this should address concerns expressed by
the Alaska Innocence Project that there are existing Al aska
cases for which the proposed three-year threshold is inadequate.
She al so acknowl edged that it would be reasonable for the bil
to include "a savings clause" - a provision stipulating that for
those who are currently incarcerated, the three-year threshold
would begin on the date the bill passes. It is inportant,
however, to have time Ilimts regarding post-conviction DNA
testing, because the sooner such is applied for, the better it
is for everyone, including the defendant who may be wongfully
incarcerated and the victinms of the crine.

M5. CARPENETI relayed that there would also be a forthcom ng
anmendnent to clarify that even sonmeone who pleads guilty or nolo

contendere "at the trial court” could still bring an action for
post-conviction [DNA testing] depending on the facts of the
particul ar case. This should address the concern that sone
people do plead guilty even when they aren't, and the DOL is
happy to clarify that point in the bill. She indicated that
after the bill's new procedure has been in effect for a while,

the DOL mght be anenable to expanding the list of who could
qualify for post-conviction DNA testing.

1: 51: 15 PM

DENISE MORRI'S, President/CEO  Alaska Native Justice Center
(ANJC), relayed that the ANJC has three concerns with HB 316.
Al aska's proposed procedure would be nore restrictive than that
of any of the other 47 states that provide for J[or are
considering providing for] post-conviction DNA testing. One of
the ANJC s concerns pertains to the bill's current preclusion of
those who have pled guilty, because there are a lot of
i ndi viduals, particularly within the Native comunity, who nake
pl ea agreenents. According to a recent report provided by the
Al aska Judicial Council (AJC), the nunber of Al aska Natives that
plead gquilty during the court process is alarmng; these
i ndividuals do not go to trial and they do not avail thenselves
of legal resources for a nunber of reasons, such as cultura
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barriers, msunderstandings, and a lack of attorneys and |aw
enforcement in rural Al aska.

M5. MORRIS explained that another of the ANJC s concerns
pertains to what she called the three-year tine limt. Tryi ng
to find an attorney or anyone to even review one's case within a
three-year tinmeframe is problematic at best; furthernore, it can
take a long tine to conduct such a review once soneone is found.
She said she doesn't understand why there should be any tine
limt if there is a possibility that an innocent person has been
wongfully convicted. The ANJC s third concern pertains to the
provision that precludes post-conviction DNA testing if the
person didn't [provide certain evidence] at the tine of trial
because this would penalize the person for follow ng his/her
| awyer's bad advice. She pointed out that during the trial
process, it's hard to understand what's going on, even for
educated individuals, much less for sonmeone who doesn't
under stand t he process.

M5. MORRIS opined that a person who is wongfully convicted
should have the ability to have his/her situation corrected.
She noted that the ANJC sees both sides of the issue, because
Al aska Native wonen are nore likely to be nmurder victinms or rape
victins. At the same tinme, however, the ANJC wants to ensure
that prosecuted individuals are treated fairly and retain the
ability to correct wongful convictions.

M5. CARPENETI, in response to a question regarding the three-
year threshold, explained that if a person is convicted and a
DNA sanple has been taken from himher in conpliance with the
requirenents outlined in the DNA database statute, that sanple
is entered into the National Crine Information Center (NCI QO
dat abase, which is available to prosecutors and |aw enforcenent
across the country. She said she views the aforenentioned
three-year threshold as a guideline, and again opined that it's
better to bring applications for post-conviction DNA testing
earlier rather than |ater. Even under the bill as currently
witten, a person, for good cause, could still bring such an
application after three years.

M5. MORRI'S pointed out, however, that the burden would be on the
wrongful ly-convicted individual to prove that good cause exists;
as currently witten, the bill adds one nore burden on the
person attenpting to prove his/her innocence. Regardless of how
long it's been since conviction, she opined, there shouldn't be
a threshold at all.
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CHAIR RAVMRAS asked Ms. Mrris what she would propose for
allocating resources iif renmoving the three-year threshold
results in a Crine Lab backl og of 1,000 cases.

M5. MORRIS acknow edged that cost and a |lack of State resources
for post-conviction DNA testing is of concern to sone, but
pointed out that it's not likely that renoving the three-year
threshold would increase the Crinme Lab's existing backlog to
1,000 cases, particularly given that the Alaska |nnocence
Project currently has only 141 requests from individuals
regardi ng post-conviction DNA testing.

M5. MORRIS, in response to a question, surmsed that it would be
worth | ooking at what other states have done with regard to
restricting post-conviction DNA testing.

MS. CARPENETI provided nenbers with a 2008 conparison conpiled
by the National Conference of State Legislatures (NCSL)
regarding sonme states' post-conviction DNA-testing |aws, and
relayed that she disagrees with M. Mrris's coment that
Al aska's proposed | aw woul d be the nost restrictive.

2:05:20 PM

JOSEPH AUSTIN, Menber, Board of Directors, Alaska Innocence
Project, after noting that he is a former |aw enforcenent
of ficer and has been involved in the crimnal justice system for
over 35 years, said he supports the Crinme Lab conducting all the
post-conviction DNA testing so that the results could be entered
into the national Conbined DNA Index System (CODS). He
expressed concern, however, wth what he characterized as the
restrictiveness of HB 316, and offered his understanding that if
New York had had a post-conviction DNA law as restrictive as
what's being proposed for Alaska, in one case involving rape,
five innocent people would still be in jail wth the real
perpetrator remaining free.

2:08:10 PM

DOUGLAS MOODY, Deputy Director, Crimnal Division, Central
Ofice, Publ i c Def ender Agency (PDA), Depart ment of
Adm ni stration (DOA), said that post-conviction DNA testing is a
good idea if there is any chance that an innocent person is in

jail and the guilty person is still running around | oose. Post-
conviction DNA testing would give the State the chance to put
the right person in jail. Because the entire crimnal justice

system is run by human being, errors are nade, and so the idea
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of having post-conviction DNA testing is entirely appropriate
and would ensure that guilty people are put in jail, albeit
bel atedly due a lack of adequate technology at the tinme of the
original trial. In response to a question regarding the bill's
current provisions that preclude a person who pleads guilty from
seeki ng post - convi cti on DNA testing, he of fered hi s
understanding that the DOL no |onger accepts nolo contendere
pl eas or plea bargaining. So although the DOL has stated that
it is not its intention for those provisions, which he
characterized as restrictive, to bar those who've felt
pressured, for any nunber or reasons, into pleading guilty when
they weren't, that's not what the bill says; instead, those
provi sions would preclude any reevaluation down the road of
anyone who plead guilty even if he/she did so for sone reason
ot her than that he/she was actually guilty.

MR. MOODY, in response to a question, also characterized as
restrictive the provisions that preclude a person who did not
have DNA testing conducted at trial, and that stipulate that the
applicant not identify a theory of defense inconsistent wth
that presented at trial, because those situations are the result
of the applicant's lawer's decision at trial rather than the
applicant's. In response to further questions, he indicated
that the bill also contains other provisions that would preclude
a person from post-conviction DNA testing as a result of
decisions made at trial by his/her |awer, and predicted that
the three-year threshold would be interpreted by the courts as a
statute of limtations regardless that the DOL intends for it to
only be a rebuttable presunption. He pointed out that three
years is a very short tine, particularly given that it can take
up to at least a couple of years for a direct appeal to go
through the Alaska Court of Appeals - and |onger through the
Al aska Suprenme Court - and about that long for regular post-
conviction relief applications to go through.

REPRESENTATI VE HOLMES questioned whether the entirety of
proposed AS 12.73.020 - findings required for post-conviction
DNA testing orders - presents too nmuch of a burden for an
appl i cant.

MR.  MOODY surmised that proposed AS 12.73.020(5) would be
difficult to comply with since it requires that an affidavit be
signed by the applicant's trial lawer; that proposed AS
12.73.020(6) would be difficult to conply with because a person
wi thout a lawer wouldn't be able to confirm that the evidence
to be tested had been subject to a chain of custody under
conditions sufficient to ensure its reliability; that proposed
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AS 12.73.020(7) - which states that the proposed DNA testing is
reasonable in scope, uses scientifically sound nmethods and is
consistent with accepted forensic practices - would be difficult
for nost pro se applicants to conply with; that proposed AS
12.73.020(8) and (9) are problematic because, again, they
outline situations that are the result of the applicant's
| awyer's decision at trial rather than any decision nade by the
appl i cant.

REPRESENTATIVE LYNN, in response to coments and questions,
pointed out that regardless of a person's decisions nade at
trial, post-conviction DNA testing m ght show whether the person
was at the scene of the crine.

VB. CARPENETI in response to coments and a question,
acknow edged that the State has the burden of proving qguilt
beyond a reasonable doubt, and that there are a lot of cases
wherein DNA evidence is not present.

2:29: 09 PM

REPRESENTATI VE =~ HOLMES, referring to  Section 16, whi ch
establishes the task force on standards for the preservation of
evi dence, asked M. Mwody whether the PDA feels that the
inclusion of a nenber of the defense bar or a representative of
the PDA or the Ofice of Public Advocacy (OPA) would be
appropri at e.

MR. MOODY remarked that although the PDA and the OPA al ways have
something to contribute to conversations about evidence, it is
up to the legislature to determ ne who should be included on the
task force. In response to a further question, he explained
that the PDA has submtted a zero fiscal note, and that he does
not anticipate that HB 316, as currently witten, would increase
the PDA's workl oad substantially.

REPRESENTATI VE GRUENBERG questioned that assertion and whether
it means that the PDA doesn't anticipate filing even a single
case as the result of passage of the bill.

MR. MOODY offered that [the |ast paragraph on page 2 of] the
PDA' s fiscal note says:

The new appointnents could increase costs due to
attorney review and paral egal resources that nust be
applied to process the cases. It is difficult to
predict how many cases or the level of review that
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will be required, but the Agency does not predict a
significnat [sic] increase and therefore submts a
zero fiscal note.

MR. MOODY added, "I think we're going to be able to absorb the
ones that come through under the current bill w thout adding new
staff, because | don't believe it's going to be very many."

REPRESENTATI VE GRUENBERG asked whether that's because the bill
is so restrictive that the proposed post-conviction DNA testing
procedure can't be used at all.

MR. MOODY surm sed that the PDA is going to be appointed in the
vast mmjority of cases involving post-conviction relief, and
noted that it is currently being appointed to such cases now.
So, to an extent, the PDA is already getting appointed and
dealing wth such cases within the existing post-conviction-
relief timeframe. Under the bill, the PDA would be dealing with
cases in the future, and, again, the PDA is not anticipating
getting very many. In response to a further question, he said
he is wunable to calculate how nuch it would cost to handle a
case under the bill, but acknow edged that there is a cost
associated with filing an application for post-conviction relief
or a petition for DNA testing, and a fee for the application,
and that that would take sone attorney tine. Again, the PDA
anticipates being able to absorb any forthcomng workload
created by passage of the bill.

REPRESENTATI VE HERRON asked whet her the | anguage, "did not forgo
for tactical reasons”, as used in proposed AS 12.73.020(5), is
used el sewhere in statute.

M5. CARPENETI indicated that it isn't, adding that the bill
provides for a renedy that's outside the "regular crimnal
prosecution,” and this new procedure is not intended to provide
a person with an opportunity to try out different defenses. The
bill is instead neant to be an extraordinary renmedy for people
who are m stakenly convicted. Agai n, though, there will be an
amendnent to clarify that a person can bring an application for
post-conviction DNA testing even if he/she pled guilty at the
trial court, because people do plead guilty for a nunber of

reasons [other than that they are guilty]. Referring to an
earlier conmment, she clarified that the DOL still accepts nolo
contendere pleas - they just don't happen very often.

Currently, applications for post-conviction relief generally
require an affidavit signed by the trial |awer explaining what
he/she did in the lower court and why. Such affidavits don't
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preclude a person from bringing a petition for post-conviction
relief, nor wll they preclude a person from bringing an
application wunder the bill. Furthernore, federal |aw also
requires such affidavits.

2:40: 01 PM

REPRESENTATI VE GRUENBERG noted that it can be difficult to
evaluate conflicting testinony;, for exanple, eye wtnesses can
see things and all be testifying in good faith, truthfully from
their point of view, and their testinonies can be absolutely
accurate [and yet conflict]. He questioned whether, if, in the
future, a scientific advancenment were nade that could determ ne
what had really happened in a particular case, it would be fair
to require a person, now, at the time of his/her trial, to nmake
decisions in anticipation of that as yet unf or eseeabl e
scientific advancenent, and then deny himher the ability to
bring an application for post-conviction relief when hel/she
doesn't do so.

MR. MOODY acknow edged that such wouldn't be fair, but asserted
that the developnment of new technology would certainly be
consi dered "good cause" for seeking post-conviction relief, and
so would not necessarily have to have been foreseeable within
three years of the date of conviction.

REPRESENTATI VE GRUENBERG questioned, however, whether that isn't
already the case with the bill as it relates to DNA testing - an
i nnocent person convicted years ago won't have anticipated the
current advancenents in DNA testing and so mght have nmade
decisions at trial that would now preclude hinfher from applying
for post-conviction DNA testing.

MR. MOODY acknowl edged that blood testing back in 1994, for
exanple, was much less discrimnatory and so may not have been
of any help to the defense. The problemwith HB 316 isn't that
a person could argue that DNA testing has vastly inproved since
the time of conviction; rather, the problemis that the proposed
remedy hinges in part on a tactical decision nade by a | awer at
the time of trial regarding whether to introduce the results of
any bl ood testing conducted back then.

REPRESENTATI VE GRUENBERG in response to a comrent, argued that
regardless that flaws in the proposed statutes could be fixed at
a later date, the tinme an innocent person loses in prison can
never be retrieved, and that's what nmakes |[proposed AS
12.73.020(5)] unfair.
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2:47:37 PM

RACHEL LEVITT, Director, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Admnistration (DOA), in response
to a question, said she agrees with M. Mody's testinony. Wth
regard to a question posed earlier, she indicated that proposed
AS 12.73.020(5)(A) could have an inpact on the OPA s current
practice in that an OPA attorney nust keep this provision in
m nd when he/she goes to court on behalf of a client; proposed
AS 12.73.020(5)(A) reads in part:

(5) the evidence either

(A) was not subjected to DNA testing, and the
applicant did not waive, or the applicant's |awer did
not forgo for tactical reasons, the right to request
DNA testing; or

REPRESENTATI VE HOLMES asked whet her that provision could put the
attorneys at the OPA in a bind when they are working a case and
per haps thereby, depending on the defense strategy chosen at the
original trial, cause a client to be barred from applying for
post-conviction DNA testing in the future.

M5. LEVITT said yes, adding that it wll be an additional
consideration that OPA attorneys will have to have in mnd when
| ooking at whether or not to request resources for DNA testing
in a case, but the OPA doesn't, at present, have a clear picture
of what inpact that will have. It mght result in OPA attorneys
requesting DNA testing when they wouldn't ordinarily have done
so ot herw se

REPRESENTATI VE HOLMES surm sed that such a change in the OPA's
procedure as a result of retaining that provision in the bill
m ght also add to the Crinme Lab's current backl og.

REPRESENTATI VE GRUENBERG - referring to proposed AS 12.36.200(d)
and the |ast sentence of proposed AS 12.73.050(c), both of which
state that the applicant shall pay the cost of retrieving the
material to be tested - questioned what that cost would be and
how those provisions would affect the OPA' s budget and its
ability to represent other clients.

M5. LEVITT indicated that because the bill as currently witten
is fairly restrictive, the OPA does not anticipate receiving a
| arge nunber of these cases and so would just be absorbing them
under its current budget. The OPA currently, though, has sone
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post-conviction relief cases in which evidence issues have
arisen. She added that she doesn't have information regarding
t he cost of evidence retrieval.

REPRESENTATI VE GRUENBERG asked Ms. Levitt whether she thinks

that anending the bill to address the concerns expressed by the
Al aska | nnocence Pr oj ect, t he PDA, and ot hers woul d
significantly increase the bill's usefulness to the OPA.

M5. LEVITT indicated that any such changes might result in nore
post-conviction DNA testing cases being referred to the OPA

REPRESENTATI VE GRUENBERG pointed out that in order for the OPA
to then properly utilize the bill if it's so anended, the OPA
nmust receive nore funding.

2:55: 50 PM

M5. LEVITT said she would need to |look at the specific |anguage
of any such amendnents in order to determne their inpact on the
OPA.

MS. CARPENETI, in response to coments and questions, explained
that HB 316 addresses the issues of evidence retention and DNA
testing, and that the DNA testing provisions were nodeled after
federal law, that she disagrees with the assertion that HB 316
is nmore restrictive than other pieces of legislation currently
goi ng through the process; and that the DOL thinks this bill is
cl earer than those other pieces of |egislation.

CHAI R RAMRAS cl osed public testinmony on HB 316, and rel ayed that
the bill would be held over.

3:02: 36 PM
ADJ QURNIVENT

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:02 p. m
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