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HOUSE JO NT RESCLUTI ON NO. 8

Proposi ng amendnents to the Constitution of the State of Al aska
limting appropriations from certain mneral revenue, relating
to the bal anced budget account, and relating to an appropriation
[imt.

- MOVED HIR 8 OQUT OF COW TTEE

HOUSE BI LL NO. 316

"An Act relating to post-conviction DNA testing, to the
preservation of certain evidence, and to the DNA identification
regi stration system relating to post - convi ction relief
procedures; relating to representation by the public defender;
anending Rule 35.1, Alaska Rules of Cimnal Procedure; and
providing for an effective date."

- HEARD & HELD

HOUSE BI LL NO. 298

"An Act relating to the crines of harassnent, possession of
child pornography, and distribution of indecent material to a
mnor; relating to suspending inposition of sentence and
conditions of probation or parole for certain sex offenses;
relating to aggravating factors in sentencing; relating to
registration as a sex offender or child kidnapper; amending Rule
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16, Alaska Rules of Cimnal Procedure; and providing for an
effective date.”

- MOVED CSHB 298(JUD) QUT OF COW TTEE
PREVI QUS COW TTEE ACTI ON
BILL: HIR 8

SHORT TI TLE: CONST. AM APPROP. LIM T/ M NERAL REVENUE
SPONSOR(S): REPRESENTATI VE(S) KELLY

01/ 26/ 09 (H READ THE FI RST TI ME - REFERRALS
01/ 26/ 09 (H STA, JUD, FIN
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04/ 02/ 09 (H M NUTE( STA)
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04/ 07/ 09 (H AM W LSON

02/ 03/ 10 (H) JUD AT 1: 00 PM CAPI TOL 120

02/ 03/ 10 (H Heard & Held

02/ 03/ 10 (H M NUTE( JUD)

02/ 08/ 10 (H) JUD AT 1: 00 PM CAPI TOL 120

BILL: HB 316
SHORT TI TLE: POST- CONVI CTI ON DNA TESTI NG, EVI DENCE
SPONSOR(S): RULES BY REQUEST OF THE GOVERNOR

01/ 27/ 10 (H READ THE FI RST TIME - REFERRALS
01/ 27/ 10 (H JUD, FIN

02/ 05/ 10 (H JUD AT 1: 00 PM CAPI TOL 120

02/ 05/ 10 (H -~ MEETI NG CANCELED - -

02/ 08/ 10 (H JUD AT 1: 00 PM CAPI TOL 120
BILL: HB 298

SHORT TI TLE: SEX OFFENSES; OFFENDER REG S.; SENTENCI NG
SPONSOR(S): RULES BY REQUEST OF THE GOVERNOR

01/19/ 10 (H) READ THE FI RST TI ME - REFERRALS
01/ 19/ 10 (H) JUD, FIN

01/ 25/ 10 (H) JUD AT 1:00 PM CAPI TOL 120

01/ 25/ 10 (H) Heard & Hel d
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01/ 25/ 10 (H) M NUTE( JUD)

01/ 27/ 10 (H) JUD AT 1:00 PM CAPI TOL 120
01/ 27/ 10 (H) Heard & Hel d

01/ 27/ 10 (H) M NUTE( JUD)

02/ 01/ 10 (H JUD AT 1: 00 PM CAPI TOL 120
02/ 01/ 10 (H) Heard & Hel d

02/ 01/ 10 (H) M NUTE( JUD)

02/ 08/ 10 (H JUD AT 1: 00 PM CAPI TOL 120

W TNESS REG STER

DEREK M LLER, Staff

Representative M ke Kelly

Al aska State Legislature

Juneau, Al aska

POSI TI ON STATEMENT: During discussion of HIR 8, provided a
comment on behal f of the sponsor, Representative Kelly.

Rl CHARD SVOBCDNY, Deputy Attorney Ceneral

Central Ofice

Crimnal Division

Department of Law (DQL)

Juneau, Al aska

POSI TI ON  STATEMENT: Presented HB 316 on behalf of the
adm ni stration.

SUE STANCLI FF, Speci al Assi stant

O fice of the Conm ssioner

Department of Public Safety (DPS)

Anchor age, Al aska

PCOSI TI ON  STATEMENT: Provided coments during discussion of
proposed anmendnents to HB 298.

DEREK DeGRAAF, Sergeant, Supervisor

Technical Crinmes Unit (TCU)

Al aska Bureau of Investigation (ABI)

Di vision of Al aska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
proposed anmendnents to HB 298.

Rl CHARD SVOBCDNY, Deputy Attorney Ceneral
Central Ofice

Crimnal D vision

Department of Law (DQL)

Juneau, Al aska
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PCSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of proposed anendnents to HB 298.

KATHRYN MONFREDA, Chi ef

Crim nal Records and Identification Bureau

Di vision of Statew de Services

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during discussion of proposed anendnents to HB 298.

JEFFREY A. M TTMAN, Executive Director

American G vil Liberties Union of Al aska (ACLU of Al aska)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
proposed amendnents to HB 298.

ACTI ON NARRATI VE
1: 09: 04 PM

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee
neeting to order at 1:09 p.m Represent ati ves Ranras, Hol nes,
Dahl strom Lynn, and Guenberg were present at the call to
or der. Representatives Herron and Gatto arrived as the neeting
was in progress.

HIR 8 - CONST. AM APPROP. LI M T/ M NERAL REVENUE

1:12: 38 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE JO NT RESOLUTION NO. 8, Proposing anendnents to the
Constitution of the State of Alaska limting appropriations from
certain mneral revenue, relating to the balanced budget
account, and relating to an appropriation limt.

REPRESENTATI VE HOLMES rel ayed that she is now nore confortable
w th her understanding of HIR 8.

1:13:46 PM
DEREK M LLER, Staff, Representative Mke Kelly, Alaska State
Legi sl ature, on behalf of the sponsor, Representative Kelly,

noted that a question posed during the resolution's previous
heari ng was whether the proposed calculation would use fiscal
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years or calendar years, and offered his belief that that
guestion has been addressed to nmenbers' satisfaction.

1:14: 27 PM

REPRESENTATI VE DAHLSTROM noved to report HIR 8 out of commttee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HIR 8 was reported from the
House Judiciary Standing Commttee.

REPRESENTATI VE GRUENBERG nentioned that he's reviewed HIR 8 in
ternms of potential |egal and constitutional issues, and that the
remar ks he would be nmaking on the bill report reflect only his
opi ni on regardi ng those aspects of the resol ution.

The conmttee took an at-ease from1:15 p.m to 1:17 p. m

HB 316 - POST- CONVI CTI ON DNA TESTI NG EVI DENCE

[ CHAI R RAMRAS announced that the next order of business woul d be
HOUSE BILL NO 316, "An Act relating to post-conviction DNA
testing, to the preservation of certain evidence, and to the DNA
identification registration system relating to post-conviction
relief procedures; relating to representation by the public
def ender; anending FRule 35.1, Al aska Rules of Cri m nal
Procedure; and providing for an effective date."]

1:18: 02 PM

RI CHARD SVOBCDNY, Deputy Attorney Ceneral, Central Ofice,
Crimnal Division, Departnent of Law (DOL), on behalf of the
adm nistration, explained that HB 316 does three things to
address Al aska's problem of donestic violence (DV) and sexual
assaul t. First, it would create a system for the retention of
evidence in certain types of cases, such as hom cide cases and
sexual assault cases, and the retention of that evidence would
be for specific periods of time, both prior to someone being
charged with an offense [and after a person is convicted]. For
cold cases, evidence should be retained for substantially |onger
than it is now, and so HB 316 woul d set sone retention standards
for serious cases; currently, |aw enforcenent agencies can throw
out evidence whenever they want because there are no standards
with regard to how | ong evidence nmust be retained. He nentioned
a situation wherein when the Juneau Police Departnent recently
nmoved to a new building, [the paperwork for] a case involving
the death of a seven-year-old in the 1960s was found behind a
filing cabinet, and although he believed that he could have
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prosecuted that case, there was no |onger any evidence avail able
- it had been discarded.

MR. SVOBODNY relayed that second, HB 316's evidence retention
requi renents woul d address post-conviction relief cases wherein
those convicted beyond a reasonable doubt, after all their
appeal s have been exhausted, then seek to come back to court in
order to try to convince the court that there is sone other
reason why their conviction should be set aside. The proposed
changes af fecting post - convi ction relief pr ocedur es are
necessary because of the advent of deoxyribonucleic acid (DNA)
anal yses that assist the crimnal justice system in making sure
that the right person is convicted; whether DNA anal yses show
that the right person was convicted or that the wong person was

convicted and therefore the right person still needs to be
sought out, the proposed changes wll affect cases involving
hom ci de, DV, and sexual assault. Third, HB 316 would create a

task force to address standards for evidence collection for al
| aw enforcenent agencies so as to keep them up to date on new
t echnol ogy/ anal yses.

1: 22: 14 PM

MR. SVOBODNY noted that in the US. Suprenme Court case,
[District Attorney's Ofice for the Third Judicial District v.

Gshorne], the media inaccurately stated that Al aska |aw doesn't
address post-conviction DNA testing; Al aska |aw does do so, but
it's via case law rather than via statute. It is generally the
DOL's belief that it is better that laws be made by the
| egi slature rather than by the courts, because when done by the
courts, it's done on a case-by-case basis only and so could take
many cases over the course of decades to fully develop a
particular area of |aw, whereas when the |egislature nmakes | aws,

it does so as a package, dealing will all the public policy
issues at one tine. In Gsborne, the US. Suprene Court
determined that laws setting the standards for how cases are
dealt with after conviction are better left to the individua

states to develop, and HB 316 does just that for Al aska. He
mentioned that HB 316 has received a lot input fromthe DOL, |aw
enforcenent agencies, the Public Defender Agency (PDA), and
other interested parties.

MR. SVOBODNY, in response to questions, said that the DOL's
fiscal note 1is pretty accurate and reflects that post-
conviction-relief cases are occurring now, that in ternms of
testing DNA sanples, HB 316 would be Ilimted to situations
involving crimes against people; that the estimtes of $4,000
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and $2,000 for fiscal year 2011 (FY 11) and FY 12, respectively,
address costs associated with the aforenentioned proposed task
force; that in ternms of evidence retention, the bill won't cost
| aw enforcenment agencies any nore than the existing pieceneal
approach; that any evidence retention constitutes sonmewhat of an
unfunded nandate currently borne by |aw enforcenent agencies;

that the bill outlines tinefranes for the retention of evidence;
that the proposed task force would establish good evidence-
gathering standards for all law enforcenent officers; and that

al though currently a nenber of the defense bar is not included
in the list of those who shall sit on the proposed task force,
the establishnent of standards for evidence storage won't
necessarily require input fromthe defense bar.

[ HB 316 was hel d over.]

HB 298 - SEX OFFENSES; OFFENDER REG S.; SENTENCI NG

1: 36: 59 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 298, "An Act relating to the crimes of
harassnment, possession of child pornography, and distribution of
i ndecent material to a mnor; relating to suspending inposition
of sentence and conditions of probation or parole for certain
sex offenses; relating to aggravating factors in sentencing;
relating to registration as a sex offender or child kidnapper;
anmending Rule 16, Alaska Rules of OCrimnal Procedure; and
providing for an effective date." [Before the conmittee was
HB 298 as anmended on 2/1/10; left pending from the neeting on
2/1/10 was the notion to adopt Anendnment 8 and the notion to
adopt Amendnent 14.]

REPRESENTATI VE GATTO w thdrew Anmendnent 14, | abel ed 26-
GH2859\ A. 21, Luckhaupt, 2/1/10, which read:
Page 1, line 2, followng "mnor;":
Insert "relating to sex offenders and child
ki dnappers; "
Page 5, following |line 6:
Insert a new bill section to read:
"* Sec. 11. AS 12.55.015(a) is anended to read:
(a) Except as |imted by AS 12.55.125 -
12.55.175, the «court, in inposing sentence on a

def endant convicted of an offense, may singly or in
conmbi nati on
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(1) inpose a

[ (A)] fine when authorized by |aw and as
provided in AS 12.55.035; [OR

(B) REPEALED]

(2) order the defendant to be placed on
probation under conditions specified by the court that
may i nclude provision for active supervision;

(3) inmpose a definite term of periodic
i nprisonnment, but only if an enploynent obligation of
t he defendant preexisted sentencing and the defendant
receives a conposite sentence of not nore than two
years to serve;

(4) inpose a definite term of continuous
I npri sonnent ;

(5) order the defendant to nmke restitution
under AS 12.55. 045;

(6) order the defendant to carry out a
continuous or periodic program of comrunity work under
AS 12.55. 055;

(7) suspend execution of all or a portion
of the sentence inposed under AS 12.55. 080;

(8) suspend inposition of sentence under
AS 12.55. 085;

(9) or der t he forfeiture to t he
conmm ssioner of public safety or a nunicipal |aw

enforcenent agency of a deadly weapon that was in the
actual possession of or used by the defendant during
the comm ssion of an offense described in AS 11.41,
AS 11.46, AS 11.56, or AS 11.61;

(10) or der t he def endant, whi |l e
incarcerated, to participate in or conply with the
treatment plan of a rehabilitation program that is
related to the defendant's offense or to the
defendant's rehabilitation if the program is nade
available to the defendant by the Departnent of
Corrections;

(11) order the forfeiture to the state of a
not or vehi cl e, weapon, el ectronic comuni cati on
device, or noney or other valuables, wused in or
obtai ned through an offense that was committed for the
benefit of, at the direction of, or in association
with a crimnal street gang;

(12) order the defendant to have no
contact, either directly or indirectly, with a victim
or witness of the offense until the defendant 1is

uncondi tional |y di scharged;
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(13) for a defendant convicted of an
offense requiring the defendant to register under
AS 12.63, order the defendant to post a sign in the
yard of the defendant's residence or on the
defendant's door, iif the defendant resides in a
multifam|ly residential conplex, stating that the
resident is a sex offender or child kidnapper."

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

1: 39: 12 PM

REPRESENTATI VE DAHLSTROM nade a notion to adopt Anmendnent 15,
| abel ed 26- GH2859\ A. 24, Luckhaupt, 2/3/10, which read:

Page 1, line 5, follow ng "kidnapper;":
Insert "relating to admnistrative subpoenas for
certain records involving exploitation of children;™

Page 7, following line 31:
Insert a new bill section to read:

"* Sec. 16. AS 44.23 is anmended by adding a new
section to read:

Sec. 44. 23. 080. Subpoena power  of attorney
general in cases involving use of an Internet service
account in the exploitation of children. (a) In an
i nvestigation of an offense under AS 11.41.452,
11.41. 455, or AS 11.61.125 - 11.61.128 and on
reasonabl e cause to believe that an Internet service
account has been used in the exploitation or attenpted
exploitation of <children, the attorney general may
issue in witing and cause to be served a subpoena
requiring the production and testinony described in
(b) of this section.

(b) A person receiving a subpoena under (a) of
this section shall disclose, for the account that is
t he subj ect of the subpoena,

(1) the nanme of the person holding the
account;
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(2) the address associated wth the
account;

(3) local and Ilong distance telephone
connection records, including records of session tinmes
and durations for the account;

(4) length of service, including service
start date, and types of service used by the account;

(5) the telephone or instrunent nunber or

ot her subscriber nunber or identifier, including any
tenporarily assigned network address for the account;
and

(6) the means and source of paynent for the
service, including a credit <card or bank account
nunber associated with the account.

(c) At any tinme before the return date specified
on the subpoena, the subpoenaed person nay petition
the district court for the judicial district in which
the person resides or does business for an order
nodi fying or setting aside the subpoena or for an
order sealing the court record.

(d) A subpoena under this section nust describe
the objects required to be produced and nust prescribe
a return date with a reasonable period of tine within
whi ch the objects nmust be assenbl ed and produced.

(e) If no case or proceeding arises from the
production of records or other docunents under this
section wthin a reasonable tinme after those records
or docunents are produced, the attorney general shal
either destroy the records and docunents or return
themto the person who produced them

(f) A subpoena issued under this section may be
served as provided for service of subpoenas under Rule
45, Al aska Rules of Cvil Procedure, or for service of
process under Rule 4, Alaska Rules of G vil Procedure.

(9) Except as provided in this section, any
information, records, or data reported or obtained
under a subpoena under this section shall renmain
confidential and my not be disclosed unless the
di scl osure occurs in connection with a crimnal case
related to the subpoenaed materials.”

Renunber the followi ng bill sections accordingly.
Page 9, line 5:

Del ete "Section 16 of this Act applies”
I nsert "Sections 16 and 17 of this Act apply”
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REPRESENTATI VE HOLMES obj ect ed.
1: 39: 37 PM

SUE STANCLI FF, Special Assistant, Ofice of the Conm ssioner,
Department of Public Safety (DPS), explained that Anmendnent 15
woul d add a proposed new AS 44.23.080 to HB 298, establishing
the authority to use an admnistrative subpoena when gathering
certain records in cases involving exploitation of child, and
outlining what information can be sought, such as the nane of
the Internet Protocol (I1P) address holder and other information
related to that | P address.

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

M5. STANCLI FF added that this proposed new section of statute
addresses the initial phase of information gathering for an I|IP
address associated with child exploitation.

1:41: 26 PM

DEREK DeGRAAF, Sergeant, Supervisor, Technical Crines Unit
(TCU), Al aska Bureau of Investigation (ABI), Division of Al aska
State Troopers, Departnent of Public Safety (DPS), proffered
that the proposed subpoena authority would be a trenendous asset
to those investigating child exploitation cases, particularly
given that as technol ogy has changed over the past 10-15 years,
many of the crinmes against children happen on I|ine.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR. DeGRAAF explained that «currently, when |aw enforcenent
officers receive information about such conputer-assisted
crimes, they nust apply for a search warrant in order to find
out the account information linked with a particular |IP address,
and this takes a trenmendous anount of tine. [ Arvendnment  15]
woul d substantially reduce the anount of tinme it would take to
acquire the sane information, and the information being sought
would be very narrow in scope [as outlined in proposed AS
44.23.080(a)(1)-(6)]. He remarked that Anmendnent 15 is nodel ed
after simlar |aw already adopted in many other states to conbat
child exploitation.

REPRESENTATI VE DAHLSTROM sought assurance that Anmendnment 15

would sinply allow law enforcenment to react nore quickly in
conput er -assi sted child exploitation cases.
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MR. DeGRAAF said that's correct.

REPRESENTATI VE GRUENBERG characterized Anmendnent 15 as very
conpr ehensi ve. Referring to Amendnment 15's proposed AS
44.23.080(c), he asked why it references only district court.
Unless there is a good reason for such a limtation, he opined,
it should also reference superior court.

1:45:56 PM

RI CHARD SVOBCDNY, Deputy Attorney Ceneral, Central Ofice,
Crimnal Division, Departnment of Law (DOL), surmising that the
drafter probably just copied |anguage from simlar federal |aw
which references federal district court, opined that the
| anguage of Anmendnment 15 should instead make reference to any
court of conpetent jurisdiction.

REPRESENTATI VE GRUENBERG - noting that AS 12.37.200 and AS
12.37.300 address applications made in conformty with federa

law for court orders concerning the use of pen registers and
trap devices, and the access, di scl osure, and use of
communi cations in electronic storage - surmsed that Anmendnent
15 is intended to provide for a narrow exception to those
statutes in cases involving child exploitation or attenpted
child exploitation, allowng for the use of an admnistrative
subpoena i nstead of a court order.

MR,  SVOBODNY concurred, adding that the sane standard of
reasonabl e suspi ci on woul d be required.

REPRESENTATI VE GRUENBERG, referring to the 1990 Al aska Court of
Appeal s case, State v. Chryst, 793 P.2d 538, questioned whether

there is also no expectation of privacy - under the right of
privacy as outlined in Article |, Section 22, of the Al aska
State Constitution - for the types of information outlined in

Amendnent  15's proposed AS 44.23.080(b)(6), that being bank
account nunbers and credit card nunbers.

MR. SVOBODNY said that although he is unaware of an Al aska
Suprene Court case specifically addressing bank information,
there is a US. Suprene Court case wherein the court held that
bank information is not subject to an expectation of privacy.

REPRESENTATI VE CGRUENBERG, in response to coments, cautioned
agai nst passing sonething contrary to given | aw.
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MR. SVOBODNY, in response to a question, relayed that he would
be confortable if Anmendnment 15 were to be anended such that the
term "district court"” as used in proposed AS 44.23.080(c) would
be changed to the term "a court of conpetent jurisdiction". In
response to another question, he relayed that he is unaware of
any Al aska case that addresses the types of information outlined
in Arendnent 15's proposed AS 44.23.080(b)(5).

REPRESENTATI VE GRUENBERG rel ayed that he sinply doesn't want to
have the proposed statute struck down.

CHAIR RAMRAS expressed a desire to give Ilaw enforcenent
sufficient tools to address child pornography crines.

VR. DeGRAAF  expl ained that Amendmrrent 15's proposed AS
44.23.080(b)(6) would give |law enforcenent a better tool so as
to be able to ask the right questions early on in an
i nvestigation. He nentioned that the type of information
outlined in paragraph (6) has hel ped exonerate peopl e.

MR. SVOBODNY, in response to questions, relayed that the type of
subpoena power being authorized by Anmendnent 15 is not unusual
nor is it as broad as simlar subpoena power used with regard to
other types of cases; that for sone of those other types of
cases, the sanme standard of probable cause is required; that he
is not aware of any Alaska laws or <cases that allow a
warrantl ess search for bank account nunmbers or credit card
nunbers.

REPRESENTATI VE GRUENBERG suggested that nore research on this
i ssue be conduct ed.

2:07:20 PM

REPRESENTATI VE GRUENBERG, after sone clarification, made a
notion to conceptually anend Anmendnment 15 such that the term
"the district court"” as used in proposed AS 44.23.080(c) would

be changed to the term "a court of conpetent jurisdiction".
There being no objection, Arendnent 15 was so anended.

REPRESENTATI VE HOLMES renoved her objection.

CHAIR RAMRAS, noting that there were no further objections,
announced that Amendnent 15, as anmended, was adopt ed.

2:09: 25 PM
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REPRESENTATI VE HOLMES nmade a notion to adopt Anendnent 16,
| abel ed 26- GH2859\ A. 26, Luckhaupt, 2/5/10, which read:

Page 4, line 25:
Del ete "and"
I nsert "[AND]"

Page 4, line 26, followng "(2)":
Insert "the material is harnful to mnors; and

!3! n
Page 5, following |line 6:
Insert a new bill section to read:

"* Sec. 11. AS 11.61.128 is anended by adding a new
subsection to read:
(e) In this section, "harnful to m nors" neans

(1) the average individual, appl yi ng
contenporary comrunity standards, would find that the
material, taken as a whole, appeals to the prurient
interest in sex for persons under 16 years of age;

(2) a reasonable person would find that the
material, taken as a whole, lacks serious literary,
artistic, educational, political, or scientific value
for persons under 16 years of age; and

(3) the nmaterial depicts actual or
simul ated conduct in a way that is patently offensive
to the prevailing standards in the adult comunity as
a whole with respect to what is suitable for persons
under 16 years of age."

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

REPRESENTATI VE HOLMES explained that Anmendnent 16 addresses
[ Amendnent 1's proposed new Section 5] regarding the
distribution of indecent materials to mnors; currently, that
proposed new section doesn't contain a standard regarding what
constitutes indecent materials, and is therefore subject to
constitutional chall enge. Amendnent 16 would define the term
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["harmful to mnors"], wusing a tougher standard than that
pertaining to the distribution of indecent material to an adult.

REPRESENTATI VE DAHLSTROM obj ected for the purpose of discussion
She then renoved her objection.

CHAI R RAMRAS announced that Anendnent 16 was adopt ed.
2:11:53 PM

REPRESENTATI VE GRUENBERG, after sonme clarification, nmade a
notion to adopt Anendnent 17, which read [original punctuation
provi ded] :

Page 6, line 29:
Fol | owi ng "engaged in":
Delete "a"
| nsert "an ongoi ng"

REPRESENTATI VE DAHLSTROM obj ected for the purpose of discussion.
The conmttee took an at-ease from2:14 p.m to 2:15 p. m

REPRESENTATI VE GRUENBERG explained that Anendnent 17 would
specify that the proposed aggravating factor in Section 14

pertaining to dating and sexual relationships - proposed AS
12.55.155(c)(18)(D) - could only apply in situations where there
is "an ongoing" sexual relationship between victim and

per petrat or. Surm sing that proposed AS 12.55.155(c)(18)(D) as
currently witten could apply even if the perpetrator had had
sex wWth the victim many years ago, he offered his belief that
that isn't the intent of that provision. In response to a
question, he clarified that Anmendnent 17 only addresses the
| anguage in proposed AS 12.55.155(c)(18)(D) pertaining to a
sexual relationship, not the |anguage pertaining to a dating
rel ati onshi p.

MR. SVOBODNY nentioned that this proposed aggravating factor was
suggested by prosecutors in the Palner office, who d spoken
about dating relationships and sexual relationships as two
different, distinct things. A dating relationship nay not
involve sex but does still contain an elenment of trust. He
noted that such was the case with the girl who' d recently been
stabbed at an Anchorage high school; the boy she was dating told
her to close her eyes, and once she did, he stabbed her. I n
response to a question, he relayed that the DOL does not support
Amendnent 17.

HOUSE JUD COWM TTEE - 15- February 8, 2010



REPRESENTATI VE HERRON pointed out that a sexual relationship
m ght have ended only a short tine prior to the crine, adding
that he prefers proposed AS 12.55.155(c)(18)(D) as it's
currently witten.

REPRESENTATI VE GRUENBERG wi t hdr ew Anendnment 17
2:21: 29 PM

REPRESENTATI VE GRUENBERG nade a notion to adopt Anmendnent 18,
| abel ed 26- GH2859\ A. 25, Luckhaupt, 2/5/10, which read:

Page 1, line 14, of Anmendnent 12, following "trial.":

Insert "The court nay also issue any other orders
that it considers appropriate in the interests of
justice."

REPRESENTATI VE DAHLSTROM obj ect ed.

REPRESENTATI VE GRUENBERG explained that Anmendnent 18 [would
amend Amendment 12, as anended - which rewote Section 16's
proposed court rule change - and would allow the court to issue
any order that it considers appropriate; Anendnent 12, | abeled
26- GH2859\ A. 3, Luckhaupt, 1/26/10, as anended, read:

Page 8, lines 3 - 31:

Delete all material and insert:

"DI RECT COURT RULE AMENDMENT. Rule 16(b), Al aska
Rules of Crimnal Procedure, is anmended by adding a
new par agraph to read:

(9) Restriction on Availability of Certain
Material or Property. Notw thstanding (b)(1)(A)(iv) of
this rule, the court shall deny any request by the
def endant to copy, photograph, duplicate, or otherw se
reproduce any property or material that may be illegal
or prohibited wunder AS 11.41.455(a) or defined as
"“child pornography” under 18 U S.C 2256, provided the
prosecution nmakes the property or naterial reasonably
avai lable to the defendant. Property or material shal
be deened to be nade reasonably available to the
def endant if t he prosecution provi des, at a
prosecution or | aw enforcenent facility, anpl e
opportunity for inspection, viewng, and exanm nation
of the property or material by the defendant, the
defendant's attorney, and any individual the defendant
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may seek to qualify to furnish expert testinony at
trial."”

REPRESENTATI VE GRUENBERG added that he just wants to nake
certain that the court knows it has jurisdiction to issue any
ot her orders, t hough that may already be inplied, he
acknow edged.

MR, SVOBODNY observed that [Section 16's] proposed court rule
change addresses the issue of discovery and that Anendnent 18
doesn't appear to do so directly, and indicated that the court
al ready has jurisdiction over this issue.

A roll call vote was taken. Representatives Guenberg and
Hol mes voted in favor of Anendnent 18. Represent ati ves
Dahl strom Herron, Gatto, Lynn, and Ranras voted against it.
Therefore, Amendnent 18 failed by a vote of 2-5.

The conmttee took an at-ease from2:25 p.m to 2:29 p. m
2:29:13 PM

CHAIR RAMRAS turned the committee's attention to Amendment 8
[which had been set aside on 2/1/10 with the notion to adopt it
left pending as the result of an objection by Representative
Hol mes for the purpose of discussion]; Amendnent 8, |abeled 26-
GH2859\ A. 6, Luckhaupt, 1/26/10, read:

Page 7, lines 1 - 31:

Delete all material and insert:

"* Sec. 15. AS 12.63.020(b) is anended to read:

(b) The departnent shall adopt, by regulation,
procedures to notify a sex offender or child kidnapper
who, on the registration form under AS 12.63.010,
lists a conviction for a sex offense or child
ki dnapping that is a violation of a former law of this
state or a law of another jurisdiction, of the
duration of the offender's or Kkidnapper's duty under
(a) of this section for that sex offense or child
ki dnapping. As a part of the regulations, t he
depart nment shal

(1) require the offender or kidnapper to
supply  proof acceptable to the departnent of
uncondi tional discharge and the date it occurred; and

(2) if the registration requirenment of the
of fender or kidnapper arises from AS 12.63.100(5) (B
require the offender or Kkidnapper to register for the
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period of tine that is required by

the state or

jurisdiction from which the conviction and duty to

regi ster arises.

* Sec. 16. AS 12.63.100(5) is anmended to read:
(5) "sex offender or child kidnapper” neans

a person

(A) convicted of a sex offense or child

kidnapping in this state or another

jurisdiction

regardl ess of whether the conviction occurred before,

after, or on January 1, 1999; or

(B) required to register as a sex offender

or child kidnapper in another state or

jurisdiction

for a crine that is not a sex offense or child

ki dnapping as defined in this section but for which

the person is required to register as a sex offender

or child kidnapper in another state or jurisdiction;"

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 14"

Page 9, following |ine 4:
| nsert a new subsection to read:

"(b) Sections 15 and 16 of this Act relating to
registration of sex offenders and child Kkidnappers
whose duty to register arises from conviction in
anot her state or jurisdiction for a crime that is not
defined as a sex offense under AS 12.63.100(6) or a
child ki dnapping under AS 12.63.100(2) shall register,
report, and file as required under AS 12.63.010 if
their duty to register in the other state or
jurisdiction has not expired on the effective date of
this Act regardl ess of whether the conviction for the
crime in the other state or jurisdiction occurred
before, on, or after the effective date of this Act."

Rel etter the foll ow ng subsection accordingly.

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

REPRESENTATI VE DAHLSTROM in response to a
woul d object for the purpose of discussion.
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REPRESENTATI VE GRUENBERG nade a notion to anend Anendnent 8 such
that Amendnment 8's proposed change to page 9, following |ine 4,
of the bill would instead read:

"(b) Sections 15 and 16 of this Act relating to
registration of sex offenders and child kidnappers
whose duty to register arises from conviction in
anot her state or jurisdiction for a crime that is not
defined as a sex offense under AS 12.63.100(6) or a
chil d ki dnapping under AS 12.63.100(2) shall register,
report, and file as required under AS 12.63.010 if

their duty to register in the other state or
jurisdiction has not expired on the effective date of
this Act if the <crine in the other state or
jurisdiction occurred after the effective date of this
Act . "

REPRESENTATI VE DAHLSTROM obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG explained that the anmendnent to
Amendnent 8 would cure a constitutional problemin Anendnent 8's
proposed applicability section, which, as currently witten,
could run afoul of Doe v. State, 189 p.3d 999 (Al aska 2008),
wherein the Alaska Suprenme Court held that the ex post facto
provision of Article 1, Section 15, of +the Al aska State
Constitution precludes the State from requiring sex offender
regi stration of those convicted of sex offense crines commtted
prior to the enactnment of the sex offender registration statute.
As currently witten, Amendnent 8's proposed applicability
section would require that sex offenders noving to Al aska from
anot her state who have to register in that other state al so have

a duty to register in Alaska regardless of whether the
underlying crime they were convicted of was commtted before
on, or after the effective date of this bill. Under the

anendnent to Anendnent 8, in contrast, such persons would only
have to register in Alaska if the wunderlying crinme occurred
after the effective date of the bill. He offered his belief
that problens would result if the anmendnent to Amendnent 8 were
not adopt ed.

2:32: 30 PM
REPRESENTATI VE HERRON argued that such perpetrators would be
required to register in Alaska only because they are required to

regi ster in another state, not because they commtted a crine in
t hat other state.
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REPRESENTATI VE GRUENBERG offered his belief, however, that in
any resulting litigation, the court wuld say that the sane
principal as in Doe applies. "It doesn't nmake any difference
whet her they're convicted in the state of Alaska or the state of
Tennessee; the fact is, they were convicted of a crinme that
occurred before the effective date of this provision," he added.

REPRESENTATI VE HERRON reiterated his argunent.

REPRESENTATI VE GRUENBERG, acknow edging that Doe didn't address
the laws of another state, surmsed that the question would
become whether [Doe] would operate to bar Al aska from requiring
registration, adding that he believes it would. Just because
soneone has to register in another state does not absol ve one of
the ex post facto requirenent, and to adopt Amendnent 8 without
t he amendnent is asking for a constitutional challenge.

REPRESENTATI VE HERRON opined that taking that chance would be
worth it, and again reiterated his argunent.

2:35:05 PM

KATHRYN MONFREDA, Chief, Crimnal Records and Identification
Bureau, Division of Statew de Services, Departnment of Public
Safety (DPS), after relaying that her duties include managenent
of the sex offender registry, offered her belief that
Representative G uenberg nay be correct because a crine in
anot her state would be being defined as a sex offense in Alaska
and so would be subject to that Al aska Suprenme Court deci sion,
and therefore the departnent would be unable to require
registration unless the crine occurred after the effective date
of the bill.

MR. SVOBODNY offered his belief that the admnistration would
sinply be regulating the people who have to register in another
state, and would not be dealing with the issue of punishnent, as
the court, in Doe, did. He |ikened that regulating aspect to
that which occurs when a third or subsequent DU becones a

felony rather than remaining a msdeneanor. "It's a fight we're
willing to take on," he added.
2:38:30 PM

JEFFREY A. M TTMAN, Executive Director, Anmerican Cvil Liberties
Uni on of Al aska (ACLU of Al aska), offered his understandi ng that
the Alaska Supreme Court has already ruled and determ ned that
for purposes of Alaska law, registration on a sex offender
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registry is considered not regulatory but rather a punishnent,
and so under that ruling, even though soneone is registered in
another state, by comng here and being put on the Al aska
registry, that administrative action of placing hinfher on the

registry is, in fact, under Al aska law, a punishnent. On those
grounds, the ACLU of Al aska believes that the court would again
rule that there is an ex post facto issue. "[ W] wunderstand
that ... the Departnment of Law takes a different position

and has asked to litigate this, but we are trying to be as clear
as possible in what the state of the law is and why this is
probl ematic," he concl uded.

A roll call vote was taken. Representatives G uenberg and
Holmes voted in favor of the amendnent to Amendnent 8.
Representatives Herron, Gatto, Lynn, Dahlstrom and Ranras voted
against it. Therefore, the anmendnent to Amendnent 8 failed by a
vote of 2-5.

2:39:59 PM

CHAI R RAMRAS offered his understanding that Alaska has a two-
tier system regarding registration length - either 15 years or
life - and that there is a concern that if this two-tier

registration system is applied to soneone comng from another
state who is required to register for less than 15 years, for
exanple, and then he/she then has to register in A aska for 15
years, that that would essentially constitute an extra penalty.

MR. SVOBODNY concurr ed. In response to questions, he explained
that there are two types of states: those with tiers, Ilike
Al aska, and those with risk assessnents wherein the person has
to register indefinitely until it's been determ ned that he/she
is no longer a risk. In the latter type of state, a person
could be convicted of burglary and have to register as a sex
of fender, but under Alaska law there is no crime of burglary
that's equivalent to a sex offense, and so such a person would
not have to register in Al aska. | f the proposed registration
provi sion were challenged, the DOL would argue that it is nmerely
regulating the sex offenders who nove to Alaska - giving the
public notice that those people are sex offenders - not
puni shing them for noving to Al aska. In response to a further
gquestion, he relayed that nost states take a tiered approach due
to the cost associated with an assessment approach and due to
the fact that many states are attenpting to cone into conpliance
wth the federal Adam Walsh Child Protection and Safety Act,
whi ch has a three-tier system
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CHAI R RAMRAS asked whet her the DOL supports Amendnent 8.
MR, SVOBCDNY sai d yes.

REPRESENTATI VE ~ GRUENBERG questi oned  whet her M . Svobodny
understood that Chair Ranras was referring to the entirety of
Amendnent 8.

MR, SVOBODNY i ndicated that he m ght not have understood that.
The conmttee took an at-ease from2:45 p.m to 2:47 p. m

MR. SVOBODNY, in response to coments, expressed concern that
Amendnment 8 stipulates that the registration requirenment woul d
be established by the DPS by regulation, "as opposed to just
being the law " To clarify his earlier statenent, he said he
woul d prefer a different anmendnent but would accept Amendnent 8
as opposed to just leaving the bill as is with regard to this
i ssue. In response to a question, he explained that even as
currently witten, the bill requires sex offenders who nove to
Al aska to register in Al aska. The issue that Amendnent 8 is
meant to address is which tier such a sex offender would fit
i nto.

M5. MONFREDA, in response to a question, relayed that the nunber
of calls from sex offenders in other states questioni ng whether
they would have to register if they noved to Alaska has tripled
since the Doe decision cane out, to about 500-700 such calls per
nont h.

2:50: 03 PM

REPRESENTATI VE GRUENBERG sought clarification regarding the
ot her amendnent that the DOL woul d prefer over Amendnent 8.

MR. SVOBODNY indicated that it was one that would require a
person convicted of one offense to have to register for 15
years, and require a person convicted of two or nore offenses to
have to register for life, and does not specifically include a
reference to the crime of <child kidnapping because that's
al ready addressed el sewhere in statute.

CHAIR RAVMRAS indicated that that's the anendnent currently
| abel ed 26- GH2859\ A. 20, Luckhaupt, 1/28/10.

The commttee took an at-ease from2:51 p.m to 2:56 p. m
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CHAI R RAMRAS wi t hdrew Anendnent 8.
2:56: 50 PM

CHAI R RAMRAS nmade a notion to adopt Amendnent 19, |abeled 26-
GH2859\ A. 20, Luckhaupt, 1/28/10, which read:

Page 6, follow ng line 31:
Insert a new bill section to read:

"* Sec. 15. AS 12.63.020 is anmended by adding a new
subsection to read:

(c) A person required to register under

AS 12.63.010 for a conviction in another jurisdiction
that is not simlar to an offense in this state shal
register for a period described in

(1) (a)(2) of this section if the person
has been convicted of only one offense;

(2) (a)(1) of this section if the person
has been convicted of two or nore offenses for which
the person is required to register in another
jurisdiction.™

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

REPRESENTATI VE HOLMES obj ect ed.

M5. MONFREDA clarified that she'd m sspoke earlier, and that
she'd nmeant to instead relay that the departnment receives
approximately 135 calls per nmonth from sex offenders in other
states questioning whether they would have to register if they
nmoved to Al aska. The DPS, she added, supports Anmendnent 19
because all offenders could then be managed in the sane fashion.

MR, SVOBCODNY said the DOL supports Anendnent 19.
REPRESENTATI VE HOLMES expressed concern that under Anmendnent 19,
there would still be offenders who could raise a constitutiona

chal l enge because they would have to register for |onger than
they had to in the state they noved from She said she did not
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want to set up a system that results in litigation and in such
of fenders not having to register.

REPRESENTATI VE GATTO offered his belief that the purpose of
Amendnent 19 is to keep such offenders out of Al aska.

REPRESENTATI VE GRUENBERG, in response to a question, offered his
under standi ng that his anmendnment to Amendnent 8 is not necessary
for Amendnent 19 because Al aska |aw has a general applicability
provision which says that statutes only apply to crines
conmmtted after the effective date of those statutes. He said
he agrees wth Representative Holnmes, however, regarding a
potential constitutional problem and suggested that inserting
t he | anguage of Anendnent 8 that says, ["required to register as
a sex offender or <child kidnapper in another state or
jurisdiction for a crinme that is not a sex offense or child
ki dnapping as defined in this section but for which the person
is required to register as a sex offender or child kidnapper in
another state or jurisdiction"] into Amendnent 19 would cure
that potential constitutional problem

REPRESENTATI VE GRUENBERG t hen wi thdrew his suggestion, surm sing
that it wouldn't be applicable.

The conmttee took an at-ease from3:03 p.m to 3:05 p. m
REPRESENTATI VE HOLMES indicated that she still thinks that

Amendnent 19 has a constitutional problem but she doesn't have
an easy solution, and so she woul d be naintai ning her objection.

3:05:59 PM

A roll call vote was taken. Representatives Lynn, Dahlstrom
Herron, Ranras, and Gatto voted in favor of Anendnent 19.
Representatives Guenberg and Holnes voted against it.

Therefore, Amendnment 19 was adopted by a vote of 5-2.

CHAIR RAMRAS indicated his understanding that [the provision
addressed by Amendnent 19] would only apply to sex offenders who
nove to Alaska [on or] after the effective date.

3:07:35 PM

REPRESENTATI VE DAHLSTROM noved to report HB 298, as anended, out
of committee W th i ndi vi dual recommendat i ons and t he
acconpanying fiscal notes. There being no objection, CSHB
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298(JUD) was reported from the House Judiciary Standing
Conmittee.

3:08: 09 PM
ADJ OQURNVENT

There being no further business before the conmttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:08 a. m
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