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W TNESS REG STER

REPRESENTATI VE M KE KELLY

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT:  Sponsor of HIR 8.

DEREK M LLER, Staff

Representative M ke Kelly

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Assisted with the presentation of HIR 8 on
behal f of the sponsor, Representative Kelly.

TAMARA COCK, Director

Legi sl ative Legal and Research Services

Legislative Affairs Agency (LAA)

Juneau, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
HIR 8.

DANA L. OLSON

Kni k, Al aska
POSI TI ON STATEMENT: | ndi cated a concern with HIR 8.
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DAVI D TEAL, Legislative Fiscal Analyst

Legi sl ative Finance Division

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Responded to questions during discussion of
HIR 8.

JANE W PI ERSQON, St aff

Representati ve Jay Ranras

Al aska State Legislature

Juneau, Al aska

PCOSI TI ON STATEMENT: Presented HB 146 on behalf of the sponsor,
Represent ati ve Ranras.

DANA L. OLSON
Kni k, Al aska
POSI TI ON STATEMENT: | ndi cated a concern with HB 146.

DOUGLAS J. BLATTMACHR, President and CEO

Al aska Trust Conpany

Anchor age, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 146.

DAVID G SHAFTEL, Attorney at Law

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 146.

M CHAEL A. CGERSHEL, Attorney at Law
Anchor age, Al aska
POSI TI ON STATEMENT: Expressed concern with Section 3 of HB 146.

JACOB A. SONNEBORN, Attorney at Law

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 146.

ACTI ON NARRATI VE

1: 04: 48 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmttee
neeting to order at 1:04 p.m Representati ves Ranras,
G uenberg, Holnes, Dahlstrom Herron, and Gatto were present at

the call to order. Representative Lynn arrived as the neeting
was i n progress.
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HIR 8 - CONST. AM APPROP. LI M T/ M NERAL REVENUE

1: 08: 01 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE JO NT RESOLUTION NO. 8, Proposing anendnents to the
Constitution of the State of Alaska limting appropriations from
certain m neral revenue, relating to the balanced budget
account, and relating to an appropriation limt.

1:10: 34 PM

REPRESENTATI VE M KE KELLY, Alaska State Legislature, sponsor,
explained that [if voters approve HIR 8 s proposed changes to
Article 11X, Section 16, of the Alaska State Constitution, a
maxi mum of] a five-year average - of the amounts from the four
precedi ng years and the estimated anount for the current year -
of the revenue from [mneral |ease rentals, royalties, royalty
sale proceeds, federal mneral revenue sharing paynents and
bonuses, and every State tax on mnerals, mneral production, or
m neral transportation] would be available in any given year for
appropriation via a sinple mpjority vote; at the end of each
fiscal year, any of that revenue not so appropriated would go
into a proposed balanced budget account, and could then be
transferred to the general fund (GF) via a sinple majority vote
in years when that revenue did not anobunt to the aforenentioned
five-year average; and any anmount in the proposed bal anced
budget account in excess of the conbined anbunts so appropriated
for the current fiscal year and the preceding fiscal year would
be transferred to the constitutional budget reserve fund (CBRF).
The proposed bal anced budget account would receive funds when
the State has what he called "excess revenues,” and would
provi de funds "when we are short, for balancing the budget," he
added.

1:13: 47 PM

DEREK M LLER, Staff, Representative Mke Kelly, Alaska State
Legi slature, on behalf of the sponsor, Representative Kelly,
added that [if HIR 8 is passed by the legislature and] its
proposed changes to the Alaska State Constitution are approved
by the voters in 2010, it would apply to appropriations made in
fiscal year 2012 (FY 12), and every year thereafter. Referring
to a PowerPoint presentation, he noted that under existing
Article IX, Section 16, of the Alaska State Constitution, the
appropriation Iimt is $2.5 billion plus adjustnments for changes
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in population and inflation; this was estimated to be
approximately $7.9 billion in FY 08, and approximately $8.3
billion in FY 09. These estimtes are far higher than the
budgets that actually passed the legislature in those years. He
then offered his understanding that establishnment of the CBRF
[Article I X, Section 17, of the Al aska State Constitution] was
another attenpt to control State spending, and nentioned that
accessing the CBRF requires an affirmative three-fourths vote.

MR MLLER referred to charts included in his PowerPoint
presentation that illustrated inflation-adjusted G spending
fromFY 90 through FY 09; inflation-adjusted G- spending from FY
90 through FY 09 conpared with actual GF spending; inflation-
adjusted GF spending from FY 90 through FY 09 conpared wth
actual G- spending and total GF revenue including non-mneral -
rel ated revenue; and inflation-adjusted G- spending from FY 00
t hrough FY 10 conpared with actual GF spending, total GF revenue
including non-mneral-related revenue, and the anounts that
woul d have been avail able for appropriation had HIR 8 s proposed
changes to the Alaska State Constitution been in effect since
FY 00. He then, in part in response to questions, reiterated
poi nts made by the sponsor during his explanation of the HIR 8§,
and assured the conmttee that HIJR 8 s proposed changes to the
Al aska State Constitution would not affect the Al aska pernanent
fund - either dividends, principal, or earnings - or [nobnies
related to the Amerada Hess litigation], and that the proposed
bal anced budget account would not be subject to what he referred
to as the CBRF "sweep" [outlined in Article IX Section 17(d),
of the Al aska State Constitution].

MR. MLLER then offered his understanding that a chart in his
Power Point presentation provides an estimate of what the
proposed five-year-averaged appropriation limt wuld have been
for FY 10 had HIJR 8's proposed changes to the Alaska State

Constitution already been in effect. In response to a question,
he indicated that funds in the proposed bal anced budget account
would not be limted with regard to what they could be

appropriated for.

REPRESENTATI VE KELLY concurred. In response to another
guestion, he indicated that HIR 8 s proposed changes to the
Al aska State Constitution would not address any of the perceived
problems currently associated with the CBRF's appropriation
requi rement of an affirmative three-fourths vote, though in sone
years, the proposed <changes mght mtigate the need to
appropriate fromthe CBRF.
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MR, MLLER, referring to his PowerPoint presentation, renarked
that HIJIR 8's proposed changes to the Alaska State Constitution
woul d encourage a better and sinpler budgeting system than
exists now, would avoid problens with statutory appropriation
constraints, would allow the voters to weigh in on the issue
and woul d accommobdate any future approach that m ght be taken of
fundi ng government with Al aska permanent fund earni ngs.

The commttee took an at-ease from1:27 p.m to 1:28 p. m

REPRESENTATI VE KELLY, in response to comments, reiterated points
he'd nmade earlier in explanation of HIR 8.

1: 32: 06 PM

TAMARA COOK, Director, Legislative Legal and Research Services,
Legislative Affairs Agency (LAA), in response to questions,
expl ai ned that the |anguage on page 1, lines 8-9, of HIJR 8 that
reads, "mneral |ease rentals, royalties, royalty sale proceeds,
federal mneral revenue sharing paynents and bonuses"” can al so
be found in Article 11X  Section 15, of the Al aska State
Constitution pertaining to the Alaska permanent fund, and
surm sed, therefore, that the Alaska Court System and the
executive branch already have sone experience in construing that
| anguage in ternms of which sources are dedicated under that
constitutional provision. Language on page 1, lines 9-10, of
HIR 8 that reads, "every State tax on mnerals, mnera
production, or mneral transportation”™ would be new and thus not
currently addressed by Article IX, Section 15, of the Al aska
State Constitution.

M5. COOK, in terns of potential constitutional problens, relayed
that although HIR 8 does satisfy the single subject rule as
upheld in Bess v. Uner - in terns of being just an anendnent as
opposed to a revision - and probably satisfies the court's
stipulation that a proposed constitutional amendnent be
relatively sinple and easy to conprehend - regardless that HIR 8
is somewhat conplex - there is a possibility that it would
violate the court's stipulation that a proposed constitutiona
anendnent not seriously alter a basic governnental function of
one of the nmjor branches of governnment, since it would be hard
to argue that the power of appropriation is anything other than
a very basic power of the legislative branch of governnent.
Therefore, to the extent that HIJIR 8 would successfully restrict
t he power of appropriation - and that being its actual goal, she
pointed out - the question then becomes whether the court, in
any ensuing challenge, would find that HIR 8 too painfully
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erodes a fundanental power of the |legislative branch of
gover nnent .

M5. COCOK, in response to a question, said she is not in a
position to say whether HIR 8 would be overturned by the court;
instead, she is nerely relaying that HIR 8 is susceptible to
chal l enge based on the notion that the power of the |egislature
to appropriate noney is such a significant power that it ought
not to be eroded via a constitutional amendnent. She not ed,
t hough, that there were several constitutional anendnents
adopted before Bess which did radically erode the |egislative
power of appropriation. These include the creation of the
Al aska permanent fund - which placed a great deal of noney
outside of the appropriation process, indefinitely, forever, as
to the balance; the creation of the CBRF, which inposes a higher
vote level in order to reach the noney in nost situations; and
the existing constitutional appropriation limt, which sone
purport to be ineffective because it's set too high.

M5. COOK said that although it could, perhaps, be argued that
those three exanples are nore dramatic, in nonetary termnms, than
HIR 8, she is unable to say that that fact, in and of itself,
could give a person a great deal of reassurance that HIR 8 would
not be | ooked at very carefully by the court, but, again, she is
not predicting that the court would necessarily overturn it.
Rat her, there is a possibility that the court, as it partially
did in Bess, mght sinply slightly rewite HIR 8 before it's
voted on by the people, though that mght not be the case
either, and the court mght instead just decide not to address
the question until after it's approved by the voters.

1: 43: 27 PM

DANA L. OLSON indicated a concern that HIR 8 s |anguage
regarding [m neral |ease rentals, royalties, royalty sale
proceeds, federal mneral revenue sharing paynents and bonuses,
and every State tax on mnerals, mneral production, or mnera
transportation] mght be interpreted in such a way that it would
af fect whether she could sell the oil and gas that she owns.

CHAI R RAMRAS cl osed public testinmny on HIR 8.
M5. COOK, in response to questions, provided conments regarding

the Alaska Permanent Fund Corporation (APFC), the Al aska
per manent fund, and the permanent fund dividend (PFD)
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REPRESENTATI VE HERRON asked whet her any attenpt has been nmade to
set the provisions of HIR 8 out in statute rather than in the
Al aska State Constitution

MR. MLLER said not that he's aware of, and indicated that he'd
have to research the issue further

REPRESENTATI VE HOLMES asked whether the calculation outlined in
HIJIR 8 woul d be using fiscal years or cal endar years.

M5. COX said it would be using cal endar years: specifically,
the calculation would be using the ampunts received during the
four full calendar vyears imediately preceding the current

fiscal year - so anpbunts received during the portion of the past
cal endar year that is part of the current fiscal year would not
be included - and the estinmated anobunt expected to be received
during the cal endar year that's part of the current fiscal year.

2:01: 23 PM

DAVID TEAL, Legislative Fiscal Analyst, Legislative Finance
Division, Alaska State Legislature, in response to comments and
guestions, explained that wusing calendar years in HIR 8's
proposed calculation is intended to provide the legislature with
as much accurate information as possible so that the |egislature
can determine precisely what amount would be available for
appropriation. The purpose of HIR 8 is to snooth out
volatility, in that any peak-incone years woul d be averaged out,
as would any lowincone years; the legislature would not be
constrained in any given year by the anmount of revenue received
in that particul ar year.

CHAIR RAMRAS offered his wunderstanding that HIR 8 is also
i ntended to cap spendi ng.

MR M LLER concurred.

MR. TEAL pointed out, however, that HIR 8 would not have that

ef fect, because the legislature could still access the CBRF with
an affirmative three-fourths vote. House Joint Resolution 8
would limt spending but would not cap it; under HIR 8, spending
woul d be constrained by revenue - albeit revenue averaged over
several years - whereas currently, spending is constrained by
both revenue and the avail able bal ance. In theory, the proposed

bal anced budget account would never have very nuch in it,
because funds would be placed in it in peak years, but then
taken out of it in lean years, and, over tine, the |egislature
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woul d sinply spend everything that's available to it from that
account . He characterized the current spending limt as an
arbitrary nunmber unrelated to revenue or what's avail able, and
opined that if the goal is to have a bal anced budget, then any
such limt nust be related to the anmount of revenue available to
the | egislature.

REPRESENTATI VE GRUENBERG, in response to an earlier question,

referred to the |anguage on page 2, lines 9-10, of HIJR 8 that
reads, "Money nmay not be appropriated from the account”, and
offered his understanding that such a Ilimtation on the

| egi slature's appropriation power nust cone from the Al aska
State Constitution, not from statute.

MS. COOK concurred.

REPRESENTATI VE GRUENBERG observed that the |anguage on page 2,
lines 12-13, of HIR 8 that reads, "Section 7 of the this article
does not apply to noney deposited into, retained in, or
transferred from the bal anced budget account” is simlar to the
| anguage contained in Article IX Section 17(a), of the Al aska
State Constitution that reads, "Section 7 of the this article
does not apply to deposits namde to the fund wunder this
subsection”. However, there is no such simlar |anguage in
Article 1IX, Section 15, of +the Alaska State Constitution
pertaining to the Al aska permanent fund. Article IX, Section 7

of the Alaska State Constitution, he ventured, basically
prohi bits dedicated funds. He questioned, therefore, whether an
amendnent to Article 11X, Section 15 of the Al aska State
Constitution - stipulating that Section 7 does not apply to
Section 15 - would be in order.

2:10: 23 PM

M5. COOK expl ai ned that such an anendnent woul d not be necessary
because Article IX, Section 7, of the Al aska State Constitution
contains |language stating that it does not apply to Article IX
Section 15. In response to comments, she relayed that as the
drafter of HIR 8, she chose not to add an amendnent to Article
| X, Section 7, of the Al aska State Constitution stipulating that
it wouldn't apply to proposed Article [IX, Section 16; she
instead chose to inbed the exenption from Section 7 directly
into proposed Section 16, whereas the person drafting the
| anguage currently in Section 15 pertaining to the Al aska
permanent fund chose the other approach, that of anending
Section 7.
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MR TEAL and MsS. COOK then briefly responded to questions
unrel ated to HIR 8.

CHAIR RAMRAS offered his belief that HIR 8 conplies with the
Al aska State Constitution.

2:18: 01 PM

REPRESENTATI VE HOLMES rel ayed that she would like to know nore
about HIJR 8 before she would be confortable noving it from
conmittee.

REPRESENTATI VE HERRON agreed with Chair Ranras, characterized
t he proposed bal anced budget account as nerely a mniature CBRF,
and indicated that he would be anenable to noving HIR 8 from
comittee.

REPRESENTATI VE GRUENBERG characterized HIR 8's proposed change
to the Alaska State Constitution as fairly serious.

REPRESENTATI VE HOLMES, in response to a question, reiterated
that she would like to know nore about HIJR 8 before noving it
fromcomittee, and so would prefer that the bill be held over.

CHAI R RAMRAS rel ayed that HIR 8 woul d be held over.

HB 146 - TRANSFER RESTRI CTI ONS ON TRUSTS

2:22:36 PM

CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 146, "An Act relating to transfer restrictions on
trust interests.”

REPRESENTATI VE CGRUENBERG indicated that he's heard concerns
regardi ng Section 3 of HB 146.

2:24:30 PM

JANE W PIERSON, Staff, Representative Jay Ranras, Al aska State
Legi slature, on behalf of the sponsor, Representative Ranras,
explained that HB 146 would - by anending AS 34.40.110(b)(1) -
clarify that a creditor nust establish by clear and convincing
evidence that a transfer of property in trust was nmade with the
intent to defraud himher; would - by adding a new subparagraph
(E) to AS 34.40.110(b)(3) - clarify that a spendthrift provision
would apply to a trust if distributions are nmade under the
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exercise of discretion by a trustee who is not the settlor,
regardl ess of whether the exercise of discretion is governed by
a standard; would - by adding a new subparagraph (F) to AS
34.40.110(b)(3) - provide that a spendthrift provision in a
trust applies even though the trustee may distribute income or
principal to the settlor or to pay incone taxes; and would - by
anendi ng AS 34.40.110(l) - clarify that a beneficiary's interest
in a trust, regardl ess of whether it's vested, is not considered
a factor or economc circunstance in the division of property
subject to divorce. Additionally, HB 146 nmkes a conform ng
change to AS 34.40.110(b)(2) to reflect the addition of new
subparagraphs (E) and (F) to AS 34.40.110(b)(3); and amends AS
34.40.110(h) such that a transfer restriction is enforceable
even if the settlor has the authority to appoint or renove and
replace a trustee, a trust protector, or an advisor.

REPRESENTATI VE GRUENBERG characteri zed the proposed change to AS
34.40.110(1) - via Section 3 of HB 146 - as a conplete change
rather than just a clarification, remarked that he and the
attorneys who practice divorce law in Al aska have concern wth
Section 3, and indicated a belief that it would overrule sone
suprenme court cases.

MS. PIERSON surm sed that others could better address that | ast
poi nt .

2:29:11 PM
DANA L. OLSON indicated a belief that HB 146 as currently

witten would conflict with federal rules, and would create
probl ens for her.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

M5. COLSON, in response to questions, recounted further details
about her specific situation.

[ Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

M5. OLSON then indicated a belief that Representative G uenberg
has a conflict of interest, and that unless the legislature
takes a deposition, HB 146 wouldn't apply to her.

REPRESENTATI VE GRUENBERG offered his understanding that HB 146

woul d not affect Ms. A son's situation because the bill pertains
to private trusts.
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2:37:10 PM

DOUGLAS J. BLATTMACHR, President and CEO, Al aska Trust Conpany,
said the Al aska Trust Conpany supports HB 146, believing it wll
keep Alaska in the forefront of states providing for trusts. He
indicated that both his conpany and the State have benefited
fromnonresidents setting up trusts in Al aska.

REPRESENTATI VE GRUENBERG asked whether Section 3 would have the
effect of overruling sone Al aska Suprene Court deci sions.

MR. BLATTMACHR surm sed that others could better address that
poi nt .

2:39:31 PM

DAVID G SHAFTEL, Attorney at Law, after noting that he's a
menber of an informal group that's recomrended changes to
Al aska's trust laws to the legislature, and that he was invol ved
in drafting HB 146, indicated that Section 3 is neant to address
a potential problem with existing AS 34.40.110(1), which, he
posited, was intended to ensure that trust assets of a divorcing
beneficiary wouldn't be given to his/her soon-to-be-ex spouse

and that such trust assets can't even be considered as assets
for purposes of property division in a divorce.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. SHAFTEL explained that "a practitioner” in Colorado has
recommended that AS 34.40.110(1) be bolstered, and so that's the
i nt ent of adding the | anguage, "a factor or econom c
circunstance in the division of" to AS 34.40.110(1). He then
referred to the Alaska Suprene Court's 2006 decision in Krize v.
Krize, 145 P.3d 481, and offered a hypothetical exanple wherein
a beneficiary's trust assets do get considered during a divorce.

REPRESENTATI VE GRUENBERG indicated a belief that adoption of
Section 3 would have the effect of overturning nore than one
court case, that existing law is sufficient to address M.
Shaftel's concerns, and that the circunstances in M. Shaftel's
hypot heti cal exanple are unlikely to occur.

2:52: 37 PM
M CHAEL A. GERSHEL, Attorney at Law, expressed concern that

Section 3's proposed change would have a detrinental effect, and
concurred that existing lawis sufficient.
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2:56: 55 PM
JACOB A. SONNEBORN, Attorney at Law, indicated concurrence wth
M. Gershel and Representative Guenberg that existing law is
sufficient.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

CHAI R RAMRAS questioned what would occur if Section 3 were
del et ed.

MR. SHAFTEL indicated that existing AS 34.40.110(1) would sinply
remain un-clarified.

CHAI R RAMRAS surm sed that wi thout Section 3, HB 146 woul d have
t he support of the conmttee.

CHAI R RAMRAS cl osed public testinony on HB 146.
3: 00: 54 PM
REPRESENTATI VE DAHLSTROM nmade a notion to adopt Anendnent 1, to

delete Section 3 of HB 146. There being no objection
Amendnent 1 was adopt ed.

3:01: 34 PM

REPRESENTATI VE DAHLSTROM noved to report HB 146, as anended, out
of commttee wth i ndi vi dual reconmendat i ons and t he
acconpanying fiscal notes. There being no objection, CSHB

146(JUD) was reported from the House Judiciary Standing
Conmi ttee.

3:04:14 PM
ADJ OURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 3:04 p. m
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