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ACTI ON NARRATI VE

1: 07: 29 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
nmeeting to order at 1:07 p.m Representati ves Ranras, Lynn,
Gruenberg, Hol nmes, Dahlstrom Herron, and Gatto were present at
the call to order.

1:07: 44 PM

[ The commttee entertained brief comments from the new executive
director of the Departnment of Public Safety's (DPS s) Council on
Donestic Viol ence and Sexual Assault (CDVSA).]

The conmmttee took an at-ease from1:13 p.m to 1:14 p.m

HB 298 - SEX OFFENSES; OFFENDER REG S.; SENTENCI NG

1:14: 17 PM

[ CHAI R RAMRAS announced that the only other order of business
woul d be HOUSE BILL NO 298, "An Act relating to the crinmes of
harassnment, possession of child pornography, and distribution of
i ndecent material to a mnor; relating to suspending inposition
of sentence and conditions of probation or parole for certain
sex offenses; relating to aggravating factors in sentencing;
relating to registration as a sex offender or child kidnapper;
anmending Rule 16, Alaska Rules of OCimnal Procedure; and
providing for an effective date."]

CHAIR RAMRAS relayed that the conmittee would be addressing
proposed anendnents to HB 298; that public testinony had
previously been closed; and that nenbers' packets now include
witten testinony from the American Cvil Liberties Union of
Al aska (ACLU of Al aska).

1:16: 35 PM

CHAIR RAMRAS referred to Amendnment 1, |abeled 26-GH2859\A. 7,
Luckhaupt, 1/27/10, which read:
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Page 1, line 1, follow ng "harassnent,":
Insert "distribution and”

Page 3, following line 19:
Insert a new bill section to read:
"* Sec. 5 AS 11.61.125(a) is anended to read:

(a) A person commits the crinme of distribution
of child pornography if the person distributes in this
state or advertises, pronbtes, solicits, or offers to
distribute in this state [BRINGS OR CAUSES TO BE
BROUGHT | NTO THE STATE FOR DI STRIBUTION, OR IN THE
STATE DI STRI BUTES, OR IN THE STATE POSSESSES,
PREPARES, PUBLI SHES, OR PRINTS WTH INTENT TO
DI STRIBUTE,] any naterial that is proscribed under
AS 11.61.127 [VISUALLY OR AURALLY DEPICTS CONDUCT
DESCRIBED |IN AS 11.41.455(a), KNOW NG THAT THE
PRODUCTI ON OF THE MATERI AL | NVOLVED THE USE OF A CHI LD
UNDER 18 YEARS OF AGE WHO ENGAGED | N THE CONDUCT] . "

Renunber the followi ng bill sections accordingly.

Page 3, lines 21 - 26:

Delete all material and insert:

"(a) A person commits the crine of possession of
child pornography if the person know ngly possesses or
knowi ngly accesses on a conputer with intent to view
any material that wvisually [OR AURALLY] depicts
conduct described in AS 11.41.455(a) know ng that the

(1) production of the material involved the
use of a child under 18 years of age who engaged in
the conduct or a depiction of a part of an actual
child under 18 vyears of age who, by nmanipulation,
creation, or nodification, appears to be engaged in
t he conduct; or

(2) material appears to include a child
under 18 years of age engaging in the conduct."”

Page 4, line 4:
Del ete "a new subsecti on”
| nsert "new subsecti ons"

Page 4, line 5:
Del ete "for possession of child pornography”

Page 4, following line 11:

| nsert new subsections to read:
"(f) In this section,
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(1) "appears to include a child" nmeans that
the material appears to include, or conveys the
inpression that it includes, a person who is under 18
years of age and the material was not created using a
depiction of any part of an actual child under 18
years of age, and

(A the average individual, appl yi ng
contenporary community standards, would find that the
depiction, taken as a whole, appeals to the prurient
interest; and

(B) a reasonable person would find that the
depiction, taken as a whole, lacks serious literary,
artistic, political, or scientific value;

(2) "conputer"” has the neaning given in
AS 11. 46.990.
(g) In a prosecution under (a) of this section

the prosecution is not required to prove the identity
of a mnor depicted or that the defendant knew the
identity of a mnor depicted.”

Page 9, line 3:
Del ete "Sections 1-15"
| nsert "Sections 1-16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

The committee took an at-ease from1:17 p.m to 1:18 p. m

CHAIR RAMRAS nentioned that Amendnent 1 would [in part] add a
new Section 5 to HB 298.

CHAI R RAMRAS nmade a notion to adopt Amendnent 1.

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
The commttee took an at-ease from1:19 p.m to 1:21 p. m

1:21:29 PM

JANE W PIERSQON, Staff, Representative Jay Ranras, Al aska State
Legislature, explained that [Amendnent 1] would anmend AS
11.61.125(a) and AS 11.61.127 in order to provide for the
apprehension and prosecution of distributors of conputer-

generated images of children engaged in sex acts. This type of
industry is thriving due to the great difficulty police and
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prosecutors have proving the identity of a victim and that the
i mges are not mere fantasy. Anendnent 1 would crimnalize the
di stribution and possession of such conputer-generated filns and
imges, and would nake the arrest and prosecution of a
perpetrator possible even when the victimis not identifiable.
In 2008, the US. Suprenme Court wupheld the Prosecutorial
Renedies and O her Tools to end the Exploitation of Children
Today (PROTECT) Act of 2003, which [in part] crimnalizes the
exchange of pictures depicting children in sexually explicit
poses, and any attenpt to convince another person that such

pictures are of real children. She said Amendment 1 would
out | aw conput er - gener at ed child por nogr aphy and its
di stri bution. In response to a question, she confirned that

[ Amrendnent 1] constitutes new | aw.
1:25: 14 PM

JEFFREY A. M TTMAN, Executive Director, Anerican Civil Liberties
Union of Alaska (ACLU of Alaska), said that as long as
Amendnent 1 is narromy drawn such that its focus is on obscene
material, a standard already established by the U S. Suprene
Court, it would be in line with constitutional limtations and
address civil |liberty concerns. Wthout such a narrow focus,
however, Anmendnent 1 could run afoul of the First Amendnent. In
response to a question, he explained that the ACLU of Al aska
doesn't support pornography or anything else that harns
children, and is nerely concerned that proposed |aws be
appropriately drafted so that they protect children but don't
[imt First Anendnent rights. He acknow edged that this can be
a challenging area of the |aw

REPRESENTATI VE HOLMES, in response to a comrent, observed that
Amendnent 1 doesn't use the term "obscene material"”, but does
require of the material that when taken as a whole and applying
contenporary comunity standards, a reasonable person would find
that it appeals to prurient interests and |acks serious
literary, artistic, political, or scientific val ue.

MR MTTMAN said that is very close to the aforenentioned
standard established by the U'S. Supreme Court, and surm sed
that as a result, Anmendnent 1 is narrowy focused on obscene
material, which the courts have ruled doesn't receive First
Amendrent protection.

REPRESENTATI VE GATTO questioned how the purported age of a

conput er - gener at ed character engagi ng in sex coul d be
det er m ned.
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MR MTTMAN offered his belief that by having the proposed
| anguage focus on obscene nmaterial, as described under the
af orenenti oned standard, it's not necessary to make such a
determ nation

CHAI R RAMRAS offered his understanding that M. Mttman is not
opposed to Anendnent 1.

MR MTTMAN, in response to a question, said it appears that
Amendnent 1 does not have any constitutional infirmties.

M5. PIERSON, in response to questions, explained that nost other
states have a statutory definition of the term "obscene", and
that she has not yet researched whether other states have
statutorily addressed conputer-generated child pornography, but
i magi nes that sone states have.

1: 33: 24 PM

SUE STANCLI FF, Special Assistant, Ofice of the Conm ssioner,
Department of Public Safety (DPS), in response to a question,
indicated that Ilaw enforcenent is finding that [conputer-

generated] child pornography is a problem
1:34:09 PM

RON TIDLER, Detective Sergeant, Cyber Crinmes Unit, Anchorage
Police Departnent (APD), Municipality of Anchorage (MA);
Commander, Al aska Region, Internet Crinmes Against Children
(ICAC) Task Force, added that alnpbst 95 percent of |aw
enforcenent's searches are uncovering large collections of

conput er-generated child pornography. The inmages are graphic
and very clear that a small child is being sexually assaulted by
adult mal es. Wien interviewed, perpetrators say that such

i mages fuel their fantasies about sexually abusing children.

REPRESENTATI VE HOLMES questioned whether |aw enforcenent would
view Anrendnent 1 as a great tool, and whether view ng conputer-
generated child pornography serves as a substitute or whether it
serves as a gateway.

MS. STANCLIFF indicated that she would research those issues

further, and remarked that the DPS woul d al ways choose to pursue
the cases involving real children first.
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CHAI R RAMRAS indicated that he favors Anendnment 1 regardl ess of
whet her the behavior it addresses serves as a substitute or as a
gat enay.

REPRESENTATI VE CGRUENBERG asked how nmany cases passage of
Amendnment 1 would result in, and whether its passage would
require the DPS to revise its fiscal note.

M5. STANCLIFF indicated that because of I|imted resources to
pursue such cases, she doesn't believe +that passage of
Amendnent 1 would result in the DPS having to revise its fisca
note, which currently only addresses the bill's sex offender
regi stration provisions. In response to other questions, she
reiterated that the DPS's first priority is to pursue cases
involving real <children, adding that the DPS is currently
al ready overwhel ned by the nunber of such cases.

REPRESENTATI VE GRUENBERG renoved hi s objection.

CHAIR RAMRAS, noting that there were no further objections,
announced that Anmendnment 1 was adopt ed.

1:41:13 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 2,
| abel ed 26- GH2859\ A. 8, Luckhaupt, 1/26/10, which read:

Page 2, line 30, through page 3, line 1
Delete all material .

Rel etter the follow ng subsections accordingly.

Page 8, follow ng line 31:
Insert a new bill section to read:

"* Sec. 17. The wuncodified law of the State of
Al aska i s anended by adding a new section to read:

LEG SLATI VE STATEMENT CONCERNI NG CULPABLE MENTAL
STATE. In AS 11.56.840(a), as repealed and reenacted
by sec. 3 of this Act, the only cul pable nental state
required to be proven by the prosecution is the
"knowi ng" requirenment in paragraph (2) of that
subsection. No other cul pable nental state needs to be
proven for the other elenments of that offense.”

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
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Delete "Sections 1 - 15"
| nsert "Sections 1 - 15 and 17"

CHAI R RAMRAS obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG explained that Amendnent 2 would
clarify - via deleting Section 3's proposed as AS 11.56.840(b)
and adding a portion of its language to a new |legislative intent
section in uncodified law - that a nens rea of knowng is the
only nmental state required for the entirety of Section 3's
proposed AS 11.56.840(a), which pertains to the crine of failure
to register as a sex offender or child kidnapper in the second
degree. He offered his understanding that the approach taken by
Amendnent 2's pr oposed changes conf or s W th standard
| egi slative drafting practi ces.

1: 45: 26 PM

GERALD L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legi slative Legal and Research Services, Legislative Affairs
Agency (LAA), speaking as the drafter, concurred, and assured
menbers that Amendnent 2 wouldn't change anything substantive
about Section 3.

CHAI R RAMRAS renoved his objection, ascertained that there were
no further objections, and announced that Anendnent 2 was
adopt ed.

CHAI R RAMRAS referred to and then w thdrew Anmendnent 3, | abel ed
26- GH2859\ A. 9, Luckhaupt, 1/27/10, which read:

Page 1, line 1:
Del ete "harassnent, "
Del ete the second occurrence of ","

Page 3, lines 13 - 19:
Delete all material.

Renunber the followi ng bill sections accordingly.
Page 9, line 3:

Delete "Sections 1 - 15"

| nsert "Sections 1 - 14"
Page 9, line 5:

Del ete "Section 16"
| nsert "Section 15"
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1: 47: 25 PM

CHAIR RAMRAS referred to Anmendnment 4, |abeled 26-GH2859\A. 15,
Luckhaupt, 1/27/10, which read:

Page 3, lines 14 - 19:
Delete all material and insert:
"(a) A person commts the crine of harassnment in
the first degree if
(1) the person violates AS 11.61.120(a)(5)
and the offensive physical contact is contact wth
human or animal blood, nucus, saliva, senen, urine,
vom tus, or feces; or
(2) under circunmstances not proscribed
under AS 11.41.434 - 11.41.440, the person violates
AS 11.61.120(a)(5) and the offensive physical contact
is contact by the person touching another person's
genitals, anus, or fenmale breast, either directly or
t hrough cl ot hing."

M5. PIERSON expl ained that Amendment 4 would anmend Section 4's
proposed changes to AS 11.61.118(a) - the crinme of harassnent in
the first degree - such that it wouldn't apply to sexual abuse
of a mnor crines. Amendnent 4 addresses the fact that a |ack
of consent is not an elenent of sexual abuse of a mnor crines,
and would ensure that a charge of sexual abuse of a mnor could
not be plead dowmn to a charge of harassnent.

REPRESENTATI VE GRUENBERG [ al t hough no notion had been nmade nor
an objection stated] relayed that he would renpbve his objection
to the adoption of Amendnent 4.

CHAI R RAMRAS [al t hough no notion had been nmade] objected for the
pur pose of di scussion.

REPRESENTATI VE GATTO [made a notion to anend] Anendnent 4, to

add the word, "buttocks" to proposed AS 11.61.118(a)(2) after
the word "anus".

CHAI R RAMRAS obj ected to the anmendnent to Amendnent 4.
REPRESENTATI VE HOLMES offered her wunderstanding that offensive
physi cal contact of a person's buttocks is already covered under
AS 11.61.120 - the crinme of harassnment in the second degree.

REPRESENTATI VE GATTO wi t hdrew t he anendnent to Anendnent 4.
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CHAIR RAMRAS renobved his objection, and announced that
Amendnent 4 was adopt ed.

1: 51: 15 PM

CHAIR RAMRAS referred to Anmendnent 5, |abeled 26-GH2859\A. 13,
Luckhaupt, 1/27/10, which read:

Page 3, line 19, following "clothing":
Insert "and the other person is 16 years of age
or ol der"

REPRESENTATI VE GRUENBERG [ al t hough no notion had yet been nmade]
obj ected for the purpose of discussion.

CHAI R RAMRAS nade a notion to adopt Anendnent 5.
M5. PIERSON explained that Anmendnent 5 was submitted by the

Departnent of Law (DOL) and is intended to cure the sane problem
t hat Anmendnent 4 addressed.

The conmmittee took an at-ease from1:52 p.m to 1:54 p.m

CHAI R RAMRAS noted that Amendnent 4 and Anendnent 5 are simlar
inintent but differ in construct.

REPRESENTATI VE GRUENBERG r enpbved hi s objection.
CHAI R RAMRAS wi t hdr ew Anendnent 5.
1: 56: 01 PM

CHAIR RAMRAS made a notion to adopt Anmendnent 6, |abeled 26-
GH2859\ A. 11, Luckhaupt, 1/27/10, which read:

Page 6, lines 30 - 31:
Delete all material and insert:
"(E) specified in AS 11.41.434 - 11.41.438
or 11.41.452 - 11.41.458 and the defendant was 10 or
nore years ol der than the victim"

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG offered his wunderstanding that the

proposed anendnent |abeled 26-GH2859\ A 14, Luckhaupt, 1/27/10,
[which | ater becane known as Amendnent 7] is proposing a simlar
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change to the sane provision of the bill as Anendnent 6;
[ Amendnment 7] read:

Page 6, lines 30 - 31:
Delete all material and insert:
"(E) specified in AS 11.41.434 - 11.41.458
or AS 11.61.128 and the defendant was 10 or nore years
ol der than the victim"

M5. PIERSON expl ained that both [Anendnment 6 and Anmendnent 7]
propose to rewite Section 14's proposed AS 12.55.155(c)(18)(E)
- a new aggravating factor that could be applied for the crine
of sexual abuse of a mnor in the second degree under AS
11.41.436(a)(2) when the defendant is 18 years of age or ol der -
such that instead the aggravating factor could be applied if the
defendant is 10 or nore years older than the victim Under both
anendnents, the proposed new aggravating factor could be applied
for any crime specified in AS 11.41.434 - AS 11.41.438 or AS
11.41.452 - AS 11.41.458, all of which are crines involving
victims who are mmnors, but the difference is that wunder
[ Anendnment 7], the proposed new aggravating factor could al so be
applied for the crinmes specified in AS 11.41.440 - sexual abuse

of a mnor in the fourth degree; AS 11.41.450 - incest; and AS
11.41.128 - electronic distribution of indecent material to
m nors. [Amendnent 7] is therefore nore inclusive than

[ Amendnent 6] .

REPRESENTATI VE GRUENBERG said he prefers [Anendnent 7] because
it's alittle broader, surmsing that the sanme policy applies to
the aforenentioned additional crines, and suggested that
Amendnent 6 be withdrawn in favor of [Amendnment 7].

REPRESENTATI VE HOLMES renoved her objection to the notion to
adopt Anmendnent 6.

CHAI R RAMRAS wi t hdr ew Anendnent 6.
1: 59: 01 PM

CHAI R RAMRAS nmde a notion to adopt Anendnent 7 [text provided
previ ously].

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion,
addi ng that he supports Anendnent 7.

CHAI R RAMRAS sai d he al so supports Amendnent 7.
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REPRESENTATI VE GATTO questioned why the proposed new aggravating
factor is being changed such that it would no |onger specify
that the defendant be 18 years of age or ol der.

MR. LUCKHAUPT offered his understanding that the DOL's goal wth
Amendnent 7 is to provide for an aggravating factor at
sentencing in cases where there is a substantial age difference
between the mnor victim and the defendant, and surm sed that
the proposed new aggravating factor need not specify that the
defendant be 18 years of age or older, because it would only
apply to soneone subject to sentencing as an adult, who, for the
nost part, would be sonmeone over the age of 16. So via either
Amendnent 6 or Amendnent 7, the specification that the defendant
be 18 years of age or older is being renoved as not being a
significant distinction for purposes of applying the proposed
new aggravating factor at sentencing.

REPRESENTATI VE GATTO, in response to comments and a question,
indicated that he would prefer that Amendnment 7 be altered such
that the proposed new aggravating factor would specify that it
could be applied when either the defendant is 18 years of age or
ol der, or when the defendant is 10 or nore years older than the
m nor victim

REPRESENTATI VE HERRON surmised that altering Section 14 as
Amendrment 7 proposes would result in the proposed new
aggravating factor possibly being applied to nore defendants.

MR. LUCKHAUPT acknowl edged that both Amendnment 6 and Anmendnent 7
provi de that the proposed new aggravating factor could apply to
more crinmes than currently listed in Section 14's proposed AS
12.55.155(c) (18)(E). He opined that retaining the provision
that the defendant be 18 years of age or older doesn't really
tie in anynore with the requirenent that the defendant be 10
years or nore older than his/her mnor victim again pointing
out that soneone who isn't being sentenced as an adult wouldn't
be subject to the proposed new aggravating factor anyway. He
surmsed that the DOL, in offering Anendnent 7, feels that all
sexual abuse of a mnor crinmes should provide the opportunity
for an aggravating factor at sentencing when there is a
substantial age difference between the perpetrator and the
victim

CHAI R RAVRAS expressed a preference for the broader amendnent -
Amendnent 7.

2:10: 15 PM
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REPRESENTATI VE GATTO expressed concern that w thout specifying
that the proposed new aggravating factor could be applied when
either the defendant is 18 years of age or older, or when the
defendant is 10 or nore years older than the mnor victim an
adult who is sexually abusing a mnor but who is only 9 years
ol der than his/her victim would not be subject to the proposed
new aggravat or.

MR. LUCKHAUPT explained that there are going to be some cases
for which the proposed new aggravating factor just isn't going
to be available, because the elenents of sonme of the offenses
referenced in Anendnent 7 don't «currently require that the
perpetrator be 18 years of age or older, or that the perpetrator
be 10 or nore years older than the mnor victim Regar dl ess,
it's still neaningful to have the proposed new aggravating
factor focus on perpetrators who are substantially older than
their victinms.

REPRESENTATI VE GATTO i ndicated that he would not be offering an
anendnent to Anendnent 7 such that the proposed new aggravating
factor would specify that it could be applied when either the
defendant is 18 years of age or older, or when the defendant is
10 or nore years older than the mnor victim

REPRESENTATI VE GRUENBERG noted that another way to address
Representative Gatto's concern would be to replace "10", as used
in Arendnent 7, with a |lower nunber. He indicated, though, that
he woul d not be offering an anendnent to that effect.

CHAI R RAMRAS nentioned that he would be anmenable to letting such
an anendnent be offered later should any nenber cone to feel
that that | anguage shoul d be nodifi ed.

REPRESENTATI VE GRUENBERG renoved his objection to the notion to
adopt Amendnent 7.

CHAI R RAMRAS announced that Anendnment 7 was adopt ed.
2:14:26 PM

CHAIR RAMRAS made a notion to adopt Anmendnent 8, |abeled 26-
GH2859\ A. 6, Luckhaupt, 1/26/10, which read:

Page 7, lines 1 - 31:

Delete all material and insert:
"* Sec. 15. AS 12.63.020(b) is anended to read:
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(b) The departnent shall adopt, by regulation,
procedures to notify a sex offender or child kidnapper
who, on the registration form under AS 12.63.010,
lists a conviction for a sex offense or child
ki dnapping that is a violation of a former law of this
state or a law of another jurisdiction, of the
duration of the offender's or Kkidnapper's duty under
(a) of this section for that sex offense or child
ki dnappi ng. As a part of the regulations, t he
depart nment shal

(1) require the offender or kidnapper to
supply  proof acceptable to the departnent of
uncondi tional discharge and the date it occurred; and

(2) if the registration requirenment of the
of fender or kidnapper arises from AS 12.63.100(5) (B)
require the offender or Kkidnapper to register for the
period of tine that is required by the state or
jurisdiction from which the conviction and duty to
regi ster arises.

* Sec. 16. AS 12.63.100(5) is anmended to read:
(5) "sex offender or child kidnapper” neans

a person

(A) convicted of a sex offense or child
kidnapping in this state or another jurisdiction
regardl ess of whether the conviction occurred before,
after, or on January 1, 1999; or

(B) required to register as a sex offender
or child kidnapper in another state or jurisdiction
for a crine that is not a sex offense or child
ki dnapping as defined in this section but for which
the person is required to register as a sex offender
or child kidnapper in another state or jurisdiction;"

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 14"

Page 9, following |ine 4:

I nsert a new subsection to read:

"(b) Sections 15 and 16 of this Act relating to
registration of sex offenders and child Kkidnappers
whose duty to register arises from conviction in
another state or jurisdiction for a crime that is not
defined as a sex offense under AS 12.63.100(6) or a
child kidnappi ng under AS 12.63.100(2) shall register
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report, and file as required under AS 12.63.010

their duty to register in the other state

i f
or

jurisdiction has not expired on the effective date of

this Act regardl ess of whether the conviction for

t he

crinme in the other state or jurisdiction occurred

before, on, or after the effective date of this Act.

Rel etter the follow ng subsection accordingly.

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

REPRESENTATI VE HOLMES obj ected for the purpose of discussion.

2:15: 00 PM

CHAI R RAMRAS then referred to the proposed anendnent | abel ed 26-

GH2859\ A 4, Luckhaupt, 1/26/10, which he characterized

simlar to Arendnent 8, and which read:

Page 7, lines 1 - 31:
Delete all material and insert:
"* Sec. 15. AS 12.63.020(b) is anended to read:

(b) The departnent shall adopt, by regulation,
procedures to notify a sex offender or child kidnapper
who, on the registration form under AS 12.63.010,
lists a conviction for a sex offense or child
ki dnapping that is a violation of a forner law of this

state or a law of another jurisdiction, of

t he

duration of the offender's or Kkidnapper's duty under
(a) of this section for that sex offense or child

ki dnapping. As a part of the regulations,
departnent shal

(1) require the offender or kidnapper
supply  proof acceptable to the departnent

t he

to
of

uncondi tional discharge and the date it occurred; and

(2) if the registration requirenent of

t he

of fender or kidnapper arises from AS 12.63.100(5)(B)

require the offender or kidnapper to register for

t he

period of tine that is required by the state

or

jurisdiction from which the conviction and duty

to

regi ster arises.
* Sec. 16. AS 12.63.100(5) is anended to read:

(5) "sex offender or child kidnapper" neans

a person
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(A) convicted of a sex offense or child
kidnapping in this state or another jurisdiction
regardl ess of whether the conviction occurred before,
after, or on January 1, 1999; or

(B) required to register as a sex offender
or child kidnapper in another state or jurisdiction
for a crine that is not a sex offense or child
ki dnapping as defined in this section but for which
the person is required to register as a sex offender
or child kidnapper in another state or jurisdiction;"

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

REPRESENTATI VE HOLMES explained that if Anmendnent 8 were
adopted, she would not be offering the proposed anendnent
| abel ed 26- GH2859\ A. 4, Luckhaupt, 1/26/10.

CHAIR RAMRAS offered his wunderstanding that Anmendnent 8 is
intended to address a problem wherein a person who has to
register in another state as a sex offender or child kidnapper
could nove to Alaska and not be required to register in Al aska,
because the laws of that other state are not simlar enough to
Al aska | aw.

MR. LUCKHAUPT expl ained that under Anmendnent 8, if a person is
required to register in another state as a sex offender or child
ki dnapper, then that would trigger the requirenent that he/she
also register in Alaska and register for the sanme anmount of tine
as required by the other state. This should alleviate any
problem that could arise by attenpting to define behavior that
does not currently constitute a sex offense or child kidnapping
of fense under Al aska law as a sex offense, as is currently being
proposed via existing Section 15 of HB 298. Basi cal | y,
Amendnent 8 gives comty to other states' laws, and this is
necessary because federal |aw nandates that Al aska register sex
of fenders from other states, regardless that other states define
sex offenders and child kidnappers differently than Al aska does.
In response to a question, he reiterated that under Amendnent 8,
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the person from another state would have to register in Al aska
for the sane anmobunt of time required by that other state.

2:21:42 PM

RI CHARD SVOBODNY, Deputy Attorney General, Central Ofice,
Crimnal Division, Departnment of Law (DOL), expressed concern
that wunder Anmendment 8, the DPS would need to conduct a
tremendous anount of research in order to determne how |ong
each of fender who noves to Al aska nust be registered for in the

state he/she noves from For exanple, in Mnnesota, an
assessment is done on each offender to deternine how | ong he/she
must register - anywhere from one year to life. Resear chi ng

this type of information, therefore, would be burdensone. The
DCOL, via the |anguage currently in Section 15, was attenpting to
avoid that necessity, and, therefore, would prefer that HB 298
mai ntain the approach currently taken in Section 15, that of
continuing to use Alaska's existing two-tier system regarding
registration length - =either 15 years or life - and then
determning which tier applies for a particular offender. I n
response to a question, he indicated that under [both current
aw and existing Section 15 of HB 298], the tinme an offender
spends registered in another state would be deducted from the
total amount of time he/she nust be registered in Al aska.

MR. M TTMAN explained that in Doe v. State, 189 P.3d 999 (Al aska
2008), the Alaska Suprene Court ruled that people convicted of
sex offenses in Al aska before the enactnent of the sex offender
registry statutes in 1994 could not be required to register
because it would violate the ex post facto clause of [both the
Al aska State Constitution and the U S. Constitution]. The ACLU
of Alaska's concern is that a simlar constitutional problem
woul d exist if an offender noving to Al aska from another state
were required to register in Alaska but his/her conviction in
the other state occurred prior to 1994.

MR. LUCKHAUPT said that that's definitely an issue. Ref erri ng
to M. Svobodny's comrents, M. Luckhaupt posited that the DOL's
concerns could be addressed by adding |anguage that says
Alaska's two-tier system would apply wunless the offender
supplies evidence of the registration period in the other state;
under such additional |anguage, the departnent would not have
t he burden of conducting the aforenentioned additional research.
M. Luckhaupt then acknowl edged that the issue M. Mttnman
rai sed mght still need to be addressed by the court.

2:28: 32 PM
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REPRESENTATI VE GRUENBERG i ndi cated that he shares M. Mttman's
concern. Representati ve G uenberg then noted that Anmendnent 8
contains an applicability provision, whereas the proposed
amendnent | abel ed 26- GH2859\ A. 4, Luckhaupt, 1/26/10, does not.
That provision appears to contain the sane constitutional
problem he remarked, in that it states that the bill's proposed
registration provisions would apply regardl ess of whether the
underlying conviction occurred before, on, or after the
effective date of the bill. Under the ex post facto clause of
the constitutions, a |aw punishing certain behavior cannot apply
to behavior conducted prior to the enactnment of that |aw, prior
to the crimnalization of that behavior, nor can an increase in
the punishnent for certain behavior apply to behavior conducted
prior to the increase. He ventured his belief that this problem
could be cured by altering the |anguage of Anendnent 8 that
says, "regardless of whether the conviction for the crinme in the
other state or jurisdiction occurred before, on, or after the
effective date of this Act". Representative Guenberg asked M.
Luckhaupt to suggest alternative |anguage that would ensure
constitutionality.

VR. LUCKHAUPT said he feels Anendnent 8's applicability
provision is defensible as currently witten, because it
pertains only to offenders who are already required to register.
In Doe, in contrast, the State had been attenpting to expand the
registration statutes to apply retroactively to nore crines and
nmore people that weren't already subject to the registration
requirenents.

REPRESENTATI VE GRUENBERG i ndi cated that he would not be seeking
to amend the aforementioned |anguage in Amendnent 8 [at this
time].

REPRESENTATI VE GATTO noted that in Mssouri, public urination is
considered a sex offense, and questioned whether, under the
proposed new |anguage, a person convicted of that crinme in
M ssouri woul d have to register in Al aska upon noving here.

MR. LUCKHAUPT i ndicated that that woul d be the case.

CHAI R RAMRAS rel ayed that Amendnent 8 would be set aside [with
the notion of whether to adopt it |eft pending].

REPRESENTATI VE GRUENBERG i ndi cated a continuing concern that the

proposed registration requirenments could result in a violation
of the ex post facto cl ause.
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CHAIR RAMRAS relayed that the proposed anendnent |abeled 26-
GH2859\ A. 4, Luckhaupt, 1/26/10, [text provided previously] would
al so be set aside.

CHAIR RAMRAS then noted that a proposed anendnent | abeled 26-
GH2859\ A. 16, Luckhaupt, 1/27/10, also addresses the sane issues
as Amendnent 8 and the proposed anmendnent | abel ed 26- GHi2859\ A. 4,
Luckhaupt, 1/26/10, and would therefore be set aside as well
the proposed anendnent | abel ed 26- GH2859\ A. 16, Luckhaupt,
1/27/ 10, read:

Page 6, following line 31:
Insert a new bill section to read:

"* Sec. 15. AS 12.63.020 is anended by adding a new
subsection to read:

(c) A person required to register under

AS 12.63.010 for a conviction in another jurisdiction
that is not simlar to an offense in this state nust
register for a period described in

(1) (a)(2) of this section if the person
has been convicted of only one sex offense or only one
chi |l d ki dnappi ng;

(2) (a)(1) of this section if the person
has been convicted of two or nore sex offenses, two or
nore child kidnappings, or one sex offense and one
chil d ki dnappi ng."

Renunber the followi ng bill sections accordingly.
Page 9, line 3:
Del ete "Sections 1 - 15"
I nsert "Sections 1 - 16"
Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17"

2:36: 16 PM

CHAIR RAMRAS nmade a notion to Adopt Amendnent 9, |abeled 26-
GH2859\ A. 12, Luckhaupt, 1/27/10, which read:

Page 8, line 24:

Del ete "any"
| nsert "an"
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REPRESENTATI VE HOLMES obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG obj ect ed.

CHAI R RAMRAS nentioned that Amendnent 9 is being offered at the
request of the DOL, but he does not agree with the DO
[ regardi ng Amendnent 9's proposed change to Section 16].

REPRESENTATI VE GRUENBERG observed that several other forthcom ng
anendnents al so [ propose to alter Section 16].

CHAI R RAMRAS questioned whether adoption of Amendnent 9 could
result in convictions being overturned on the grounds that
def endants' constitutional rights were viol ated.

2:37: 32 PM

MR. SVOBCODNY explained that in terms of examning child
por nography evidence, the term "any expert" could refer to
anyone claimng to be an expert on child pornography, whereas
the term "an expert” is nore likely to refer to sonmeone who is
actually qualified to view the child pornography. In response
to a question, he indicated that early on in the case, before it
goes to trial, the courts would not be determ ning who qualifies
as an expert; instead, the defense nerely notifies [the DOL] of
who it would be bringing in, as an expert, to inspect the
evi dence.

CHAIR RAMRAS asked whether the term "an expert"” would be
construed to nean that only one expert could inspect the
evi dence.

MR, SVOBODNY said that's not the intent of Amendnent 9, which is
just nmeant to cleanup a possible anbiguity.

REPRESENTATI VE GRUENBERG offered his belief that nost courts
would interpret the term "an expert"” to nean only one expert.
He expressed di sfavor with Amendnent 9.

REPRESENTATI VE GATTO questi oned whet her changing "any expert" to
just "experts" would address the DOL's concern.

MR. SVOBODNY indicated that it woul d.
REPRESENTATI VE CGRUENBERG offered hi s under st andi ng t hat

according to the legislative drafting manual, the use of the
singular, rather than the plural, is [preferred]. He opi ned
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that the term "any expert" is clearer than the term an

expert"”, and again expressed di sfavor with Amendnent 9.

CHAIR RAMRAS posited that a conceptual amendnment could be
devel oped that woul d address everyone's concerns.

CHAI R RAMRAS t hen wi t hdrew Anendment 9.

REPRESENTATI VE GRUENBERG expressed a preference for wusing the
term "any experts".

2:41:54 PM

REPRESENTATIVE GATTO nade a notion to adopt Concept ual
Amendrent 10, to change on page 8, line 24, the term "any
expert" to the term "experts".

REPRESENTATI VE GRUENBERG objected; [rmade a notion to] amend
Conceptual Anmendnent 10 such that the term "experts"” would
becone the term "any experts”; and then w thdrew his objection.

REPRESENTATI VE GATTO indicated that he was anenable to the
anendnent to Conceptual Anendnent 10.

CHAI R RAMRAS announced that Conceptual Amendnment 10, as anended,
was adopt ed.

[Note to the reader: Conceptual Anmendnent 10, as anended,
altered |anguage that was later deleted by the adoption of a
subsequent anendnent - that being Amendnent 12, as anended. ]

2:43:17 PM

CHAIR RAMRAS made a notion to adopt Anmendnent 11, |abeled 26-
GH2859\ A. 17, Luckhaupt, 1/28/10, which read:

Page 8, lines 3 - 31:

Delete all material and insert:

"DI RECT COURT RULE AMENDMENT. Rule 16(b), Al aska
Rules of Criminal Procedure, is anmended by adding a
new par agraph to read:

(9) Custody of and Restriction on Availability of
Certain Material or Property. Except as otherw se
provided in this subsection, any material that 1is
proscribed by AS 11.41.455(a) or that is defined as
"“child pornography” under 18 U S.C 2256 shall remain
in the care, custody, and control of a |aw enforcenent
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agency, the prosecution, or the court. Notw thstanding
(b)(1)(A(iv) of this rule, the court shall deny any
request by the defendant to copy, phot ogr aph,
duplicate, or otherwise reproduce any property or
material that may be proscribed under AS 11.41.455(a)
or defined as "child pornography" wunder 18 U S C
2256, provided the prosecution makes the property or
mat eri al reasonably available to the defendant.
Property or material shall be deenmed to be nade
reasonably available to the defendant i f t he
prosecution provides, at a prosecution facility, anple
opportunity for inspection, viewing, and exani nation
of the property or material by the defendant, the
defendant's attorney, and any individual the defendant
may seek to qualify to furnish expert testinony at
trial."

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.

CHAIR RAMRAS then indicated a preference for a different
amendment .

CHAI R RAMRAS t herefore w t hdrew Amrendnent 11
2:44: 29 PM

EPRESENTATIVE HOLMES nmade a notion to adopt Amendnment 12,
| abel ed 26- GH2859\ A. 3, Luckhaupt, 1/26/10, which read:

Page 8, lines 3 - 31:

Delete all material and insert:

"DI RECT COURT RULE AMENDMENT. Rule 16(b), Al aska
Rules of Crimnal Procedure, is anmended by adding a
new par agraph to read:

(9) Restriction on Availability of Certain Material
or Property. Notwithstanding (b)(1)(A(iv) of this

rule, the <court shall deny any request by the
def endant to copy, photograph, duplicate, or otherw se
reproduce any property or material that may be illegal

or prohibited under AS 11.41.455(a) or defined as
"“child pornography" under 18 U. S.C 2256, provided the
prosecution makes the property or naterial reasonably
avai lable to the defendant. Property or material shal

be deenmed to be nade reasonably available to the
def endant if t he prosecution provi des, at a
prosecution facility, anpl e opportunity for
i nspection, viewing, and exam nation of the property
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or mat eri al by the defendant, the defendant's
attorney, and any individual the defendant may seek to
qualify to furnish expert testinony at trial."

CHAI R RAMRAS obj ected for the purpose of discussion.

MR.  LUCKHAUPT expl ained that Amendnment 12 mrrors the federa
law that outlines the conditions under which child pornography
materials can be accessed by the defense. He nentioned that in
one case inplicating that federal law, the court ruled in favor
of the defense when it was determned that the prosecution did
not conply with the conditions of the | aw

REPRESENTATI VE GRUENBERG noted that |anguage in Anendnent 12
lists three classes of people who could have access to the child

por nography materials - "the defendant, the defendant's
attorney, and any individual the defendant may seek to qualify
to furnish expert testinony at trial" - and questioned whether

sonmeone he referred to as "a lay wtness" shouldn't also have
access to the child pornography material .

MR. LUCKHAUPT pointed out that that would violate federal |[aw,
and that if any such person were truly essential for a fair
defense, the provision would be overridden anyway, and thus no
additional class of people need be added to the list of those
who coul d access the child pornography nmaterial. |In response to
comments, he also pointed out that Amendnment 12 [and existing
Section 16 of HB 298] address the period of tine before a case
goes to trial, and said he cannot envision any such "lay
wi tness" needing access to child pornography materials that
early on in the case.

CHAI R RAMRAS said he supports Amendnent 12 but woul d oppose any
anendnent to Anmendnent 12 that would add anot her class of people
to the list of those who could access the child pornography
mat eri al s.

REPRESENTATI VE CGRUENBERG questioned whether, if the provision
could get struck down in a situation where a "lay w tness" were
truly essential for the defense in that phase of the case, there
shoul d be | anguage added to precl ude any associ at ed
constitutional challenge.

MR. LUCKHAUPT offered his belief that a constitutional challenge

woul d be unavoidable at that point anyway because of the
supremacy cl ause.
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CHAI R RAMRAS renoved his objection to Armendrment 12.

MR, SVOBODNY referred to the | anguage of Amendnent 12 that says
in part, "Property or naterial shall be deenmed to be nmade
reasonably available to the defendant if the prosecution
provides, at a prosecution facility, anple opportunity for
i nspection, view ng, and exam nation of the property or materi al

by ...", and asked the commttee to consider including the term
"l aw enforcenent facility" as another location at which to view
the <child pornography materials. He explained that such

evidence is generally kept at law enforcenent facilities, rather
than at prosecution facilities.

2:52: 33 PM

CHAI R RAMRAS made a notion to anmend Anendnent 12 such that its
| anguage which currently reads, "at a prosecution facility,"”
woul d be changed to read, "at a prosecution or |aw enforcenent
facility,”. There being no objection, Arendnment 12 was anended,

CHAI R RAMRAS, observing that there were no further objections,
announced that Amendnment 12, as anmended, was adopt ed.

REPRESENTATI VE GRUENBERG said he was wthdrawi ng Anendnent 13,
whi ch read [original punctuation provided]:

Page 8, lines 1 through 31:
Stri ke section 16.

2:54: 56 PM

EPRESENTATI VE GATTO nade a notion to adopt Anendnent 14, | abel ed
26- GH2859\ A. 21, Luckhaupt, 2/1/10, which read:

Page 1, line 2, followng "mnor;":

Insert "relating to sex offenders and child
ki dnappers; "
Page 5, following |line 6:
Insert a new bill section to read:

"* Sec. 11. AS 12.55.015(a) is anended to read:

(a) Except as limted by AS 12.55.125 -

12.55.175, the <court, in inposing sentence on a

def endant convicted of an offense, may singly or in
combi nati on
(1) inpose a
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[ (A)] fine when authorized by |aw and as
provided in AS 12.55.035; [OR

(B) REPEALED]

(2) order the defendant to be placed on
probati on under conditions specified by the court that
may i nclude provision for active supervision;

(3) inpose a definite term of periodic
i mprisonnment, but only if an enploynent obligation of
t he defendant preexisted sentencing and the defendant
receives a conposite sentence of not nore than two
years to serve

(4) inpose a definite term of continuous
i mpri sonmnent ;

(5) order the defendant to make restitution
under AS 12.55. 045;

(6) order the defendant to carry out a
continuous or periodic program of community work under
AS 12.55. 055;

(7) suspend execution of all or a portion
of the sentence inposed under AS 12.55. 080;

(8) suspend inposition of sentence under
AS 12.55. 085;

(9) or der t he forfeiture to t he
comm ssioner of public safety or a nunicipal |aw

enforcenment agency of a deadly weapon that was in the
actual possession of or used by the defendant during
the comm ssion of an offense described in AS 11.41,
AS 11.46, AS 11.56, or AS 11.61,

(10) or der t he def endant whil e
incarcerated, to participate in or conply with the
treatnent plan of a rehabilitation program that is
related to the defendant's offense or to the
defendant's rehabilitation if the program is nade
available to the defendant by the Departnent of
Corrections;

(11) order the forfeiture to the state of a
not or vehi cl e, weapon, el ectronic comuni cati on
device, or noney or other valuables, used in or
obtai ned through an offense that was commtted for the
benefit of, at the direction of, or in association
with a crimnal street gang;

(12) order the defendant to have no
contact, either directly or indirectly, with a victim
or witness of the offense until the defendant is
uncondi tional Iy discharged;

(13) for a defendant convicted of an

offense requiring the defendant to register under
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AS 12.63, order the defendant to post a sign in the
yard of the defendant's residence or on the
defendant's door, iif the defendant resides in a
multifamly residential conplex, stating that the
resident is a sex offender or child kidnapper."

Renunber the followi ng bill sections accordingly.

Page 9, line 3:
Delete "Sections 1 - 15"
| nsert "Sections 1 - 16"

Page 9, line 5:
Del ete "Section 16"
| nsert "Section 17".

REPRESENTATI VE HOLMES obj ect ed.

REPRESENTATI VE GATTO offered that Anmendnent 14 woul d di scourage
sex offenders in other states from noving to Al aska, and would
encourage sex offenders in Alaska to nove out of state, and
would do so by giving the court the authority, should it so
choose, to order sex offenders to post a sign at their residence
stating that they are sex offenders. He indicated that he's
heard conplaints from people that they'd had no idea they were
living near a sex offender, and surm sed that Anendnent 14 woul d
address such situations.

CHAI R RAMRAS expressed concern with Anendnent 14. He rel ayed
hi s understanding that when sex offenders are unable to find a
stable living situation, they are nore prone to reoffend.
Furthernore, such a court order could endanger the |lives of
t hose who have already served their time for their crine.

REPRESENTATI VE GATTO argued that such a court order would be
di scretionary rather than nmandatory, and so perhaps it would
only be ordered for repeat sex offenders.

CHAI R RAMRAS pointed out that such discretion could create a
problem in and of itself because different standards could be
applied by different courts. He added, "I'm not certain that |
want to give that discretion to a judge."

REPRESENTATI VE DAHLSTROM acknow edgi ng that point, nonethel ess

expressed favor with Amendnent 14, citing a desire to focus on
the needs of victins rather than on the needs of perpetrators.
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REPRESENTATI VE HOLMES pointed out that others may be living with
the offender and such signage could prove detrinmental to them
and thus she is not confortable voting in favor of Anmendnent 14
at this tinme.

CHAI R RAVRAS concurred that signage influences the behavior of
ot hers.

REPRESENTATIVE LYNN indicated a preference for |leaving the
responsibility of researching the sex offender registry up to
t he nei ghbors thensel ves.

CHAIR RAMRAS offered an exanpl e in concurrence Wth
Representati ve Hol nes's point.

3:01: 37 PM

REPRESENTATI VE GATTO, citing an investigative-type television
program he'd recently seen, offered his belief that droves of
sex offenders are still seeking victins, still seeking to
reof fend, and opined, therefore, that sex offenders should be
driven out of the state.

CHAI R RAMRAS questioned whether Amendnment 14 could be anmended
such that it could only be applied to those who have been
convicted of a sex offense and were subject to an aggravating
factor at sentencing.

REPRESENTATI VE GATTO, in response to other questions, surm sed
that providing for sone discretion would still be warranted,
particularly with regard to the issues of conpliance and
enf orcement .

MR, LUCKHAUPT indicated that such a provision could be limted
to "aggravated sex offenses,” for exanple, those that require
l[ifetime registration. He nentioned that statutory steps have
already been taken to encourage people to access the sex
of fender registry instead of relying on signs in sex offenders’
front yards, for exanple.

CHAI R RAMRAS suggested that nore work be done on Amendnent 14.
3:05:47 PM
EPRESENTATI VE GATTO said he'd intended for Amendnent 14 to be

drafted such that its proposed court order could only apply to
t hose convicted of sexual abuse of a m nor crines.
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MR. LUCKHAUPT indicated that he'd instead drafted it such that
it would apply to all those convicted of any sex offense.

CHAI R RAMVRAS rel ayed that HB 298, as anended, would be held over
[Wwth the notions to adopt Amendnent 14 and Anendnent 8 |eft
pendi ng] .

REPRESENTATI VE GRUENBERG, on the issue of Anmendnent 14, noted
that he's heard of situations in which the perpetrator lives in
hi s/ her vehicle, and therefore questioned whether Amendnent 14's
proposed court order <could result in a sex offender being
required to post a sign on his/her vehicle.

REPRESENTATI VE GATTO sai d no.
REPRESENTATI VE DAHLSTROM of fered her understanding that such a
vehicle would be inpounded by |aw enforcenment, thus rendering

the i ssue noot.

REPRESENTATI VE CGRUENBERG pointed out, however, that Amendnent
14's proposed court order could apply to "ex" offenders as well.

[HB 298, as anended, was held over with the notions to adopt
Amendnent 14 and Amendnment 8 | eft pending.]

3:08:22 PM
ADJ OURNIVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 3:08 p. m
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