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VI CE CHAI R NANCY DAHLSTROM called the House Judiciary Standing

Committee neeting to order at 1:08 p.m Represent ati ves
Dahl strom Gatto, Lynn, and Herron were present at the call to
or der. Representatives Guenberg and Holnmes arrived as the

meeting was in progress.

HB 271 - DU PENALTI ES

1: 09: 00 PM

VI CE CHAI R DAHLSTROM announced that the first order of business
woul d be HOUSE BILL NO 271, "An Act relating to the offenses of
driving while under the influence of an alcoholic beverage,
i nhal ant, or controlled substance and refusal to submt to a
chem cal test."”

1: 09: 43 PM

REPRESENTATI VE M KE HAWKER, Al aska State Legislature, sponsor,
explained that HB 271 is intended to address people's concerns
about repeat driving under the influence (DU ) offenders. One
concern centers on the fact that DU offenders who have their
vehi cl es i npounded as a result of the DU can just reclaimtheir
vehicle and drive away. The bill would require, via court
order, that any such vehicle be equipped with an ignition
interlock device before it can be taken out of inpound by the
DU offender and that the DU offender be prohibited from
driving any vehicle that doesn't have an ignition interlock
device, and would anmend the repeat [DU] offender [and repeat
refusal to take a chemical test] statutes such that second and
subsequent offenses within 10 years would trigger those felony
provisions that are currently triggered by third and subsequent
of fenses within 10 years.

REPRESENTATI VE GATTO offered his understanding that ignition
interl ock devices have been effective, and that research from
other states indicates that immediate incarceration for a DU

does have an effect on DU recidivism rates. He observed that
the [Department of Corrections' (DOC s)] fiscal note estimtes a
cost of $7 mllion [for the inplenmentation of Section 2 of HB
271], and nentioned that nenbers' packets now include a proposed
anmendnent, |abeled 26-LS1271\R 1, Luckhaupt, 1/29/10, which
read:

Page 1, following line 3:
Insert a new bill section to read:
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"* Section 1. AS 12.25.180(a) is anended to read:

(a) Wien a person is stopped or contacted by a
peace officer for the comm ssion of a m sdeneanor or
the violation of a nmunicipal ordinance, the person
may, in the discretion of the <contacting peace
officer, be issued a citation instead of being taken
before a judge or magistrate wunder AS 12.25. 150,
unl ess

(1) t he per son does not furni sh
satisfactory evidence of identity;

(2) the contacting officer has reasonable
and probable cause to believe the person is a danger
to self or others;

(3) the crime for which the person is
contacted is one involving violence or harmto another
person or to property;

(4) the person asks to be taken before a
j udge or nmagi strate under AS 12.25.150; [CR]

(5) the peace officer has probable cause to
believe the person conmtted a <crine involving
donmestic violence; in this paragraph, "crine involving

donmestic vi ol ence” has t he meani ng gi ven in
AS 18. 66.990; or
(6) the crime for which the person is

contacted is a violation of AS 28.33.030, 28.33.031
AS 28.35.030, or 28.35.032."

Page 1, line 4:
Del ete "Section 1"
| nsert "Sec. 2"

Renunber the followi ng bill sections accordingly.

REPRESENTATI VE HAWKER noted that current law requires certain
DU offenders to use an ignition interlock device in order to

regain driving privileges after conviction, whereas the bill is
proposing to require released DU offenders to use an ignition
interlock device prior to their trial - prior to conviction. He

offered his understanding that current |aw already provides for
i edi at e i ncarceration.

REPRESENTATI VE HOLMES concurred that DU crinmes are a huge
problemin Al aska, particularly on the Seward H ghway.

REPRESENTATI VE HAWKER noted that a felony DU conviction results

in the DU of f ender having his/her driving privileges
permanent|y revoked.
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REPRESENTATI VE CGRUENBERG asked whether Legislative Legal and
Research Services has issued an opinion, either formal or
informal, regarding the constitutionality of the bill.

1: 22: 00 PM

JULI  LUCKY, Staff, Representative M ke Hawker, Alaska State
Legi sl ature, on behalf of the sponsor, Representative Hawker,
said that although a fornmal |egal opinion was requested, the
sponsor hasn't received one, but discussions with the drafter
indicate that there is no definitive answer, even on the issue
of whether the use of ignition interlock devices can be required
prior to conviction. In response to a question, she agreed to
submit a witten request for a formal |egal opinion.

REPRESENTATI VE GRUENBERG remarked that it was that issue -
whether it's constitutional to require something that would be
an elenent of the punishnent phase, "before they' ve even been
charged" - which concerned him He asked whether any other
potential constitutional issues were addressed in discussions
with the drafter.

M5. LUCKY said no, and offered her understanding that some other
states do require the use of ignition interlock devices before
conviction, but she is unfamliar with whether there have been
any constitutional challenges to such |aws. She nentioned that
she is researching that issue further, though, and so would
provide information to the conmttee as soon as it's avail abl e.

REPRESENTATI VE GRUENBERG, referring to Section 2, asked whether
any constitutional issues have arisen with regard to permanently
revoking soneone's driving privileges for a second DU,
specifically whether doing so would constitute cruel and unusual
puni shrent .

M5. LUCKY said that issue has not yet been raised by the
drafter, and offered to research that point further. She not ed
that sonme states and the [United States Virgin |Islands] do nake
a second DU conviction a felony, though she is not sure whether
those | aws have been challenged; that issue is being researched

further as well. In response to questions, coments, and a
request, she agreed to conduct further research regarding any
potential constitutional problenms with the bill, adding that it

is the sponsor's intent to have any such issues put on the table
for menbers to discuss.

HOUSE JUD COW TTEE - 6- January 29, 2010



REPRESENTATI VE HOLMES expressed interest in receiving any
statistics illustrating that those who get stopped for DU are
then reoffending before they go to trial for the initial
of f ense.

REPRESENTATI VE HAWKER said that sort of analysis did not enter
into his consideration of the bill; instead, he is bringing
HB 271 forward at the request of his constituents, who feel
t hreatened by [repeat DU of fenders].

REPRESENTATI VE GRUENBERG asked that the aforenentioned proposed
anmendnent be | abel ed.

VI CE CHAI R DAHLSTROM expressed a preference for not doing so at
this time because there could be other forthcom ng anendnents
that need to be addressed first.

1: 30: 35 PM

JOSEPH A. MASTERS, Conm ssioner, Departnment of Public Safety
(DPS), relayed that although the DPS has not yet had nuch tine
to review HB 271, the issue of highway safety is an inportant
one for the DPS and deserves serious attention from everyone.
He noted that the DPS is currently arresting approximately 6,300
people yearly for DU ; that in 2007, 2008, and 2009, 43 percent,
45 percent, and 25 percent, respectively, of fatal crashes were
al cohol related; that over a 10-year period, there were 44,238
notor vehicle accidents, with 454 being fatal, 8,888 involving
injuries, and 2,900 caused by nultiple-DU offenders; that of
those 2,900 notor vehicle accidents, 92 were fatal and 1,024
i nvol ved injuries.

REPRESENTATI VE GATTO expressed interest in receiving statistics
illustrating the link between DU offenders, and - in terns of
their al cohol consunption - sex offenders and donestic violence
(DV) perpetrators.

COM SSIONER  MASTERS agreed to attenpt to conpile such
information, but cautioned that it mght not be possible given
the current capability of the DPS s database system

REPRESENTATI VE GRUENBERG asked how [Section 1] would work in
areas of the state where ignition interlock devices are not
avai | abl e.

COWMM SSI ONER MASTERS said the DPS is already investigating that
issue, and indicated that Lieutenant Dial could address it
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further. |In response to other questions, he said that according
to his experience, very, very few people who are stopped for a
possible DU actually refuse to submt to a chemcal test; and
indicated that there are several ways for law enforcenent to
determine a person's sobriety or lack thereof when he/she is
st opped for a possi bl e DU

REPRESENTATI VE HOLMES expressed interest in receiving statistics
illustrating the percentage of first-tine DU offenders who
never reoffend again, the percentage of second-tine DU
of fenders who never then reoffend again, and the percentage of
DU of fenders who sinply continue to reoffend.

COW SSI ONER MASTERS indicated that he would attenpt to provide
such statistics, as well as any other information requested by
the conmttee.

1: 43: 01 PM

RCDNEY DI AL, Li eut enant, Deputy Commander, A Detachnent,
Division of Alaska State Troopers, Departnment of Public Safety
(DPS) , expressed concern wth Section 1's proposed AS
12.30.022(2) in that vehicle inmpound policies vary across the
state, and so this provision would have different effects in
different parts of the state; in that the wait tine for the
installation of ignition interlock devices also varies across
the state, and so this provision could result in sone vehicles
being left in inmpound accruing nore daily inpound fees, perhaps
accruing to an anount greater than the value of the vehicle; and

in that because a vehicle can't be released until it has an
ignition interlock device installed, that installation could
cost nore because it mght have to occur in the inpound lot. In

response to an earlier question, he nentioned that his research
indicates that ignition interlock devices can be installed in
all parts of Alaska, though the wait tines, installation costs
and difficulties with installation will vary depending on the
| ocati on.

REPRESENTATI VE GATTO questioned whether a first-time DU
of fender's vehicle could sinply be taken to his/her own property
instead of to an inpound |ot.

VICE CHAIR DAHLSTROM pointed out that if one of her famly
menbers were to be struck by a DU offender, she would have
great concern if the DU offender still had easy access to
hi s/ her vehicl e.
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REPRESENTATIVE LYNN, in response to coments, asked whether
[ Section 1] could be altered such that DU offenders living in
smal ler communities could be treated differently than those
living in larger comunities.

REPRESENTATI VE GRUENBERG predicted that an equal protection
i ssue woul d then have to be addressed.

COMM SSI ONER MASTERS surm sed that sonmeone other than hinself
coul d better address that point.

REPRESENTATI VE GATTO offered his understanding that under
current law, people in renote locations are already exenpted
fromhaving to install an ignition interlock device.

REPRESENTATI VE HERRON i ndicated that in his district, because of
a lack of storage space, the local inpound conpany refuses to
accept every vehicle that's inpounded.

1:54: 34 PM

LI EUTENANT DI AL in response to a question, explained that when a
person is arrested for DU, he/she is asked to take a
breat hal yzer test - generally via DataMaster equipnent- but if
he/she refuses, |aw enforcenment inforns himher that he/she
would also be charged with the crine of refusal to take a
chem cal test. Those arrested for DU have the right to obtain,
at their own expense, an independent test of their intoxication
levels - this currently involves a blood test. In response to

anot her question, he explained that nodern breathal yzers undergo
"failsafe checks" both before and after a test is adm nistered,
and are frequently, routinely calibrated, and are thus very
accur at e.

REPRESENTATI VE GRUENBERG asked whet her proposed AS 12.30.022(2)
woul d apply to a vehicle that the DU offender was driving but
nei ther owned nor had registered in his/her name. He al so asked
what occurs now in situations involving a famly vehicle.

LI EUTENANT DI AL, on the latter question, explained that as of
January 2009, courts have been requiring those convicted of DU
to install an ignition interlock devise on every vehicle he/she
owns - even work vehicles - though currently there is no way to
verify that such has occurred.

2:00: 34 PM
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DOUGLAS MOODY, Deputy Director, Crimnal Division, Central
Ofice, Publ i c Def ender Agency (PDA), Depar t ment of
Adm ni stration (DOA), in response to a question, indicated that
he'd not considered there being any due process problens wth
Section 1, and noted that the courts have broad leeway wth
regard to setting bail restrictions.

2:03: 42 PM

W NDY HANNAMAN, Deputy Director, Anchorage Ofice, Ofice of
Public Advocacy (OPA), Departnent of Adm nistration (DOA), in
response to conments, agreed to research the aforenmentioned
i ssues as wel | .

2:05: 09 PM

KERRY HENNI NGS, Manager, Driver Licensing, Drector's Ofice,
Division of Mtor Vehicles (DW), Departnent of Adm nistration
(DA, in response to questions, said that there is a provision
in law that allows the DW, when there is a court order, to
indicate on a person's driver's |license that he/she nust use an
ignition interlock device; that the DW does this automatically
when it receives notice from the court; and that when such a
person cones into the DW to reinstate his/her driving
privileges, he/she is required to show proof of installation.

REPRESENTATI VE GRUENBERG offered his wunderstanding that the
Al aska Court System (ACS) is too understaffed to provide such
notice, and questioned whether the bill should have a provision
added that would require the DU offender hinself/herself to
notify the DW that he/she nust use an ignition interlock
devi ce.

M5. HENNINGS offered her belief that many DU offenders are
already out of conpliance wth their court-ordered ignition
interlock device installation requirenments, and predicted that
such people could not be relied upon to notify the DW that they
have such requirenents; wthout notification from the courts,
the DW would be unable to place a restriction on a person's
driver's license, and |aw enforcenent, as a result, would have
no indication that the person is required to use an ignition
i nterlock devi ce.

REPRESENTATI VE GRUENBERG characterized the placing of such a
restriction on a DU offender's driver's license as inportant.
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LI EUTENANT DIAL clarified that because the court is currently
required to notify the DW wthin five business days that the
person nust use an ignition interlock device, that notification
information is reflected in the Alaska Public Safety Information
Network (APSIN), which |aw enforcenent accesses when pulling the
person over; if the person is found to be out of conpliance,
he/ she is then charged with violating a court order.

REPRESENTATI VE CGRUENBERG asked whether a car rental agency in
anot her state, for exanple, would have any way of knowi ng that a
custonmer from Alaska is required to use an ignition interlock
devi ce.

M5. HENNI NGS said that any such restrictions are defined on the
back of the person's driver's license, but acknow edged that it
would be up to the rental car agency to scrutinize the person's
driver's license carefully.

2:11: 48 PM

RI CHARD SVOBODNY, Deputy Attorney General, Central Ofice,
Crimnal Division, Departnment of Law (DOL), in response to
earlier questions, indicated that proposed AS 12.30.022(2) would
not apply to a vehicle that the DU offender was driving but
neither owned nor had registered in his/her nane; and that
Section 1 would not be a violation of due process, and woul d not
constitute a potential equal protection violation, because it is
a privilege to drive and not a right. The court currently has
the authority to prohibit a person from driving at all, and
that's nore onerous, he opined, than sinply telling a DU
of fender that he/she can only drive a car that has an ignition
i nterl ock device. In conclusion, he characterized Section 1 as
constitutional.

REPRESENTATI VE CGRUENBERG asked whether a vehicle could be
searched once it's been inpounded by | aw enforcenent.

MR. SVOBODNY noted that "inpound” searches already occur and are
meant to protect |aw enforcenent from accusations of theft. I n
response to a further question, he surmsed that the bill is not
intended to force the conpany installing an ignition interlock
device to do that installation wthout the DU offender's
perm ssi on.

VI CE CHAIR DAHLSTROM of fered her understanding that that is not
the intention of the sponsor, either.
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REPRESENTATI VE GRUENBERG surm sed, then, that [proposed AS
12.30.022(2)] is not requiring a particular conpany to install
an ignition interlock device, but is instead just granting the
court the authority to prohibit an inmpound agency from returning
a nmotor vehicle to a DUl offender until an ignition interlock
device is install ed.

MR. SVOBODNY concurred, but noted that currently there is no
crimnal sanction for violating such a prohibition.

2:20: 57 PM

M5. LUCKY, with regard to an issue raised earlier, noted that a
previous iteration of the bill would have required that an
ignition interlock device be installed on any vehicle involved
in a DU offense regardless of who owned the vehicle, but the
drafter had expressed constitutional concerns wth such a
requirenent, and so as currently witten, [ proposed AS
12.30.022(2)] would not apply to a vehicle that the DU of f ender
was driving but neither owned nor had registered in his/her
narne. Wth regard to a point nmade earlier, she noted that the
DW has conpiled a list of areas of the state where the
installation of an ignition interlock device is not required in
order to conply with existing law, but explained that this type
of exenption wouldn't apply under HB 271 because [Section 1] is
sinply setting conditions of bail. On the question of whether
installation would occur at the inpound |ot, she relayed that
it's not the sponsor's intent that vehicles would be left in
i mpound wuntil installation occurs, but rather that vehicles
woul d be released upon proof that the DU offender intends to
install an ignition interlock device, and so the commttee m ght
wi sh to add | anguage regardi ng what would constitute sufficient
proof; w thout such additional |anguage, the onus would be on
the inmpound conpany to keep the car and deal with any civil
liability associated with the car, and that's not the intent of
t he sponsor. House Bill 271 is a basic bill, a starting point
for discussion purposes.

M5. LUCKY pointed out that existing law regarding ignition
interlock devices provides that the [DU] fines inposed upon
conviction nmay be reduced [in order to allow the offender] to
pay for the device, but there is not a simlar reduction under
HB 271 because [fines don't accrue until after conviction], and
the bill, again, is addressing conditions of bail; the question
of whether the courts have the authority to reduce the anount of
bail [in order to allow the offender to pay for the device],
however, is sonmething she would be researching further. There
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has al so been a concern expressed about requiring the use of an
ignition interlock device on a first offense as a condition of
bail, but since the sponsor's intent is to target repeat DU
of fenders, the conmttee mght wi sh to consider whether that
provision should be altered to apply only on a second or
subsequent of f ense. Such a change could reduce potential
probl ens regardi ng inpound, she surm sed, since according to her
understanding, the mgjority of [first-time] DU offenders do not
go on to reoffend a second tine. Furthernore, if [Section 1
were changed such that it] only applied to those who reoffend
it could mtigate constitutional concerns because the court
could show that the proposed conditions of bail were warranted
in order to protect the conmunity from those who' ve denonstrated
a propensity for continuing to drink and drive.

VI CE CHAI R DAHLSTROM r el ayed that HB 271 woul d be hel d over.

HB 144 - UN FORM PROBATE CODE; TRUSTS, WLLS

2:25: 23 PM

VI CE CHAI R DAHLSTROM announced that the final order of business
would be HOUSE BILL NO 144, "An Act relating to the Uniform
Probate Code, including wlls, trusts, nonprobate transfers,

augnented estates, personal representatives, and trustees; and
anmending Rules 3 and 8, Alaska Rules of Cvil Procedure, Rule 1

Al aska Rules of Probate Procedure, and Rule 37.5, Alaska Rules
of Adm nistration.”

2:25: 57 PM

JANE W PIERSQON, Staff, Representative Jay Ranras, Al aska State
Legi sl ature, explained on behalf of the sponsor, Representative
Ranras, that HB 144 would update Al aska's trust |aws, thereby
enabling Alaska to maintain its frontrunner position as a
prem er location for trusts and estate planning. Specifically,
HB 144 would add provisions allowing the settlor of a trust to
designate a representative who can bind an incapacitated person
in future proceedings related to trust admnistration - this
would streamline the process and would not always require a
guardian ad litem (GAL); and would establish that an augnented
estate does not include property transferred to an irrevocable
trust if the settlor is a discretionary beneficiary of the trust
and the transfer was made nore than 30 days before marriage or
with the consent of the decedent's spouse - this is simlar to
Del aware | aw. An augnented estate, she explained, consists of
property owned by both the decedent and his/her spouse, and its
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value is only calculated if the surviving spouse declines the
anount left by will and instead clainms a share of the decedent's
estate; the [allowable] amount [varies from state to state], and
in Al aska that would be one-third of the conbined estate and is
called the widow s el ection.

M5. PI ERSON expl ained that HB 144 would also create a procedure
for the establishnment of will and trust validity before death;
essentially, a person would be able to probate a wll before
death and have it validated. This woul d address situations in
whi ch questions arise regarding the person's capacity to execute
a will or trust, or regarding whether the docunent was executed
as a result of undue influence, duress, fraud, or m stake. This
new procedure would allow issues to be brought before the courts

while the testator or settlor is still alive and evidence is
fresh. Three other states have a simlar provision, she noted.
The bill would also provide for venue of a probate proceeding if

the decedent was not domiciled in Alaska but had significant
assets located within the state.

2:29:33 PM

BETHANN B. CHAPMAN, Attorney at Law, Faulkner Banfield, PC,
after mentioning that she has practiced trust and estate |aw for
the past 22 years and that she is a nmenber of the informal group
of trust and estate attorneys that has been recomending
specific changes to Alaska's trust and estate |aws, said she
supports HB 144. In response to a question, she offered her
understanding that the bill itself doesn't need to be altered

adding her belief that the provisions regarding what she called
the "pre-death probate procedure” in particular wll be very
effective in reducing litigation anong famlies.

REPRESENTATI VE GRUENBERG referred to proposed AS 13.06.120(3),
which says in part that a person representing another person is
not liable for acts or omssions nmade in good faith, and
guestioned the use of this standard.

M5. CHAPMAN indicated that that [provision] wuld not be
applicable to trust and estate attorneys, but rather to anyone
[el se] who is representing another beneficiary in a trust nmatter

- for exanple, one sibling representing another sibling. If an
attorney were representing a beneficiary, the attorney would
still be held to his/her professional standards. The good faith

standard in proposed AS 13.06.120(3) is the sane standard used
with regard to a trustee's actions, as is noted in the [American
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Law Institute's (ALI's) Restatenment (Third) of the Law of
Trusts].

REPRESENTATI VE GRUENBERG asked whether the good faith standard
in proposed AS 13.06.120(3) would apply to a bank or other
professional institution that represents a beneficiary.

M5. CHAPVAN replied, "It's the nature of the representation that
we're focusing on, not necessarily who the individual is, and
even if it were a bank, when we have banks serve as trustees

there is always a threshold of good faith.” In response to a
further question, she offered her understanding that the
standard of good faith is defined in case law and in the
Restatenent (Third) of the Law of Trusts, but not yet in Al aska
statute. It neans that one is acting in the best interests of
t he person whom one is representing.

2: 36: 53 PM

REPRESENTATI VE GRUENBERG referred to proposed AS 13.12.545(4) -
part of the provisions regarding validating a will before death
- and noted that it says in part that in order for a will to be
declared valid, the petition nust be signed by two individua
W t nesses. He questioned whether |anguage stating that those

two individuals cannot be beneficiaries ought to be added to the
bill.

M5. CHAPMAN pointed out that under current law, wtnesses to a

will do not need to be disinterested parties and can in fact be
beneficiaries; this is the generally-recognized rule throughout
the country. In response to questions, she assured the

commttee that the standard of good faith stipulated in proposed
AS 13.06.120(3) won't absolve sonmeone who acts negligently or
unreasonably, that there is no chance that this standard could
be msinterpreted, and that the court has already issued rulings
on [this standard] and no one considered it to be a | oophol e.

REPRESENTATI VE GRUENBERG sai d he supports HB 144, and indicated
that he would be researching the issues raised further as the
bill continues through the process. Again, of particular
interest to him he relayed, is to ensure that the standard of
good faith stipulated in proposed AS 13.06.120(3) would be
interpreted as M. Chapnan asserts it would be, since that
standard woul d be at the heart of certain types of litigation.

M5. CHAPMAN, in response to a question, indicated that a typed
will would need to be signed by two witnesses but wouldn't need
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to be notarized, and that in contrast, a handwitten will need
only be signed by the person.

REPRESENTATI VE GRUENBERG, referring to the provisions regarding
validating a will before death, offered an exanple in which an
absent heir later sues the estate, claimng that the will is not
binding on hinmher because he/she didn't have a right to
participate in the validation proceeding due to his/her absence.
He asked what the result would be in such a situation.

M5. CHAPMAN expl ained that notice nust be provided to all heirs
of the individual whose wll is being probated before death;
therefore, if any heirs are not provided adequate notice in
accordance with the statutes, then the wll won't be binding on
t hose heirs. In response to a further question, she explained
that those who are not named in a wll have no standing to
chal l enge the will absent producing "a contract to make a will."

REPRESENTATI VE GCRUENBERG - referring to pr oposed AS
13.12.540(a), which, in the provisions pertaining to validating
a wll before death, addresses venue - questioned whether dual

and perhaps dueling, probates would be required in situations
involving testators dom cil ed outside of Al aska.

M5. CHAPMAN relayed that multiple probates already occur in
situations involving testators with property in multiple states.

Cenerally, one court will take the original jurisdiction, and
[the bill] allows - <consistent wth what she ternmed the
"conflicts of laws" provisions - for Alaska to take the origina
jurisdiction if that's the wish of the decedent. |In response to

a question, she confirmed that there is already a body of |aw
addr essi ng such situations.

2:47. 44 PM

REPRESENTATI VE GATTO noved to report HB 144 out of comittee
wi th individual recomendations and the acconpanying zero fiscal
not e. There being no objection, HB 144 was reported from the
House Judiciary Standing Commttee.

2:48: 07 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee neeting was adjourned at 2:48 p. m
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