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HOUSE Bl LL NO. 298

"An Act relating to the crines of harassnent, possession of
child pornography, and distribution of indecent material to a
mnor; relating to suspending inposition of sentence and
conditions of probation or parole for certain sex offenses;
relating to aggravating factors in sentencing; relating to
registration as a sex offender or child kidnapper; anending Rule
16, Alaska Rules of Cimnal Procedure; and providing for an
effective date.”

- HEARD & HELD

HOUSE Bl LL NO. 307
"An Act relating to sexual assault protective orders.™
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BILL: HB 307
SHORT TITLE: SEXUAL ASSAULT PROTECTI VE ORDERS
SPONSOR(S): HOLMES
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W TNESS REG STER

JOSEPH A. MASTERS, Comm ssi oner

Departnent of Public Safety (DPS)

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments and responded
guestions during discussion of HB 298.

PEGGY BROWN, Executive Director

Al aska Network on Domestic Violence & Sexual Assault (ANDVSA)
Juneau, Al aska

POSI TI ON STATEMENT: Testified in support of HB 298.

BYRON CHARLI E

M nto, Al aska

PCSI TI ON  STATEMENT: Provi ded coments during discussion
HB 298.

DAVI D HOROWN TZ, Executive Director
Medi a Coalition
New Yor k, New York

to

of

PCSI TI ON  STATEMENT: During discussion of HB 298, expressed
concern with Section 8 and the existing statute it's proposing

to alter.

DEREK DeGRAAF, Sergeant, Supervisor

Technical Crimes Unit (TCU)

Al aska Bureau of Investigation (ABI)

D vision of Al aska State Troopers

Department of Public Safety (DPS)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded
questions during discussion of HB 298.

ANNE CARPENETI, Assistant Attorney General

to
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Legal Services Section

Crimnal Division

Depart ment of Law (DQL)

Juneau, Al aska

POSI TI ON STATEMENT: Responded to a question during discussion
of HB 298.

Bl LL EDWARDS, St aff

Representati ve Li ndsey Hol nes

Al aska State Legislature

Juneau, Al aska

PCSI TI ON STATEMENT: Presented HB 307 on behalf of the sponsor,
Represent ati ve Hol nes.

PEGGY BROWN, Executive Director

Al aska Network on Domestic Violence & Sexual Assault (ANDVSA)
Juneau, Al aska

PCSI TI ON STATEMENT: Testified in support of HB 307.

ACTI ON NARRATI VE
1: 07: 57 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmttee
nmeeting to order at 1:07 p.m Representatives Ranras, Herron
Gatto, Lynn, Guenberg, and Holnmes were present at the call to
order. Representative Dahlstrom arrived as the neeting was in
pr ogr ess.

HB 298 - SEX COFFENSES; OFFENDER REG S.; SENTENCI NG

1: 08: 22 PM

CHAI R RAMRAS announced that the first order of business would be
HOUSE BILL NO 298, "An Act relating to the crimes of
harassnment, possession of child pornography, and distribution of
i ndecent material to a mnor; relating to suspending inmposition
of sentence and conditions of probation or parole for certain
sex offenses; relating to aggravating factors in sentencing;
relating to registration as a sex offender or child kidnapper;
anending Rule 16, Alaska Rules of Crimnal Procedure; and
providing for an effective date."

CHAIR RAVMRAS nentioned that proposed anendnments would be
forthcom ng, and that sone of the requested statistics have been
provided to the conmttee. He then spoke briefly about other
steps and legislation that the admnistration is proposing to
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address the problem of sexual assault and donestic violence (DV)
in Al aska. Referring to a letter from the Al aska Network on
Donestic Violence & Sexual Assault (ANDVSA) addressed to the
governor regarding HB 298, he noted that it read in part
[original punctuation provided]:

This bill wll close many |oopholes that currently
exist in Alaska law and no |onger provide offenders
w th an escape nechani sm from prosecuti on.

Finally, we know from our work that npst sexua
assaults occur between people that know each other or
are engaged in a relationship. ... Allowng judges to
enhance sentencing penalties through an aggravating
factor when perpetrators betray the trust in these
rel ationships and sexually assault their intimte
partners wll send a clear nessage that when you
betray any trust relationship you wll be held
account abl e.

The Network thanks you Governor in bringing forth this
legislation which is a first step in reducing the
rates of sexual assault in Al aska.

REPRESENTATI VE CGRUENBERG referred to a letter from Media
Coalition in nenbers' packets expressing concern that provisions
of both HB 298 and current statute have constitutional problens;
pointed out that the letter doesn't describe the U S. Suprene
Court's three-part test established in G nsberg v. New York , 390
US 629 (1968); and opined that this issue as it relates to
HB 298 needs to be vetted further before the bill noves from
conmittee.

1: 22: 53 PM

JOSEPH A. MASTERS, Conmi ssioner, Departnment of Public Safety
(DPS), pointed out that the issue of sexual assault and DV is
conplex, as will be the solution. He then spoke briefly about
sone of the steps, in addition to HB 298, being taken by the
adm nistration with the goal of reducing the nunber of such
of fenses, ideally to the point of elimnating them altogether if
possible, and about sonme of the admnistration's funding
requests and the purposes for which the funding woul d be used.

CHAIR RAMRAS expressed his hope that the Departnent of

Corrections' (DOC s) funding needs, particularly in light of the
af orenenti oned steps and | egi sl ation, would al so be addressed.
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COWM SSI ONER MASTERS, in response to questions, provided sone
informati on about Alaska's Village Public Safety Oficer (VPSO
program and about DPS and associ ated agency personnel .

1: 52: 59 PM

PEGGY BROWN, Executive Director, Al aska Network on Donestic
Violence & Sexual Assault (ANDVSA), after providing sone
i nformati on about the ANDVSA, said the ANDVSA supports HB 298
whi ch woul d strengthen the |aws, hold perpetrators accountable,

and provide victims with nore |egal protections. The ANDVSA,
she relayed, has provided nenbers with a handout containing
forcible rape statistics from the Feder al Bur eau of

| nvestigation's (FBI's) 2008 Uniform Crine Report (UCR),
including statistics conparing Alaska with other states that
have simlar populations and rural/urban characteristics; wth
statistics from Standing Together Agai nst Rape (STAR) regarding
the Anchorage area; and with statistics fromthe Interior Al aska
Center for Non-violent Living regarding the Fairbanks area. She
highlighted some of those statistics, and enphasized that
al though victins and perpetrators are being addressed by the
adm nistration and | ocal agencies, sufficient prevention efforts
are still |acking.

CHAI R RAMRAS, in response to conmments, relayed that a
forthcom ng anendnent would be addressing the issue of
identifying sexual offenders who cone to Al aska from states that
don't define sexual offenders the way Al aska | aw does.

2:09: 11 PM

BYRON CHARLIE indicated a belief that providing a safe haven for
[ people] dealing with the issues of DV and sexual abuse of any
kind is key.

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR, CHARLIE offered his understanding that regardless of how
severe jail sentences are, sex offenders will still exist, and
it is therefore inportant to deal with the issue at its source,
and, again, provide a safe haven [for victins].

2:11:51 PM

DAVID HOROW TZ, Executive Director, Media Coalition, nentioned
that Media Coalition is a trade association representing other
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trade associ at i ons, and nost publ i shers, booksel | ers,
librarians, and manufacturers and retailers of recordings,
films, videos, and videoganes, and their consuners, in the U S
and does First Anendnent work on their behalf with regard to
| ocal, state, and federal governments, and the courts. Not i ng
that he'd submtted a nmenorandum in opposition to HB 298, he
indicated that Media Coalition's concern centers on both
existing AS 11.61.128(a), and as proposed via Section 8 of the
bill.

[ Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR HORONTZ noted that existing AS 11.61.128(a) bars the
electronic distribution of material that's sexual in nature,
whet her actual or sinulated, to anyone under the age of 16, and
that proposed AS 11.61.128(a) would expand that prohibition to

include any form of distribution. Proposed AS 11.61.128(a)
would make it illegal for a bookstore owner to sell a book on
sexual health, for exanple, to soneone under the age of 16, and
would make it illegal for a video rental store to rent a video

such as Aninmal House, for exanple, to soneone under the age of
16, and if an electronic version of such itens were sol d/rented,
doing so to soneone under the age of 16 would be illegal under
exi sting | aw.

MR. HOROW TZ explained that in Gnsberg, the U 'S. Suprene Court
ruled that mnors could be restricted from accessing sexual
content, and established a three-part test to determ ne whether
doing so in a particular instance would be constitutional; under
that test, the material [nust predomnantly appeal to the
prurient, shameful or norbid interest of mnors, nust be
patently offensive to prevailing standards in the adult
community as a whole with respect to what's suitable materi al
for mnors, and nust be utterly wthout redeem ng social

i nportance for mnors]. Nothing in either existing law or the
bill, however, addresses this test, and so Mdia Coalition
bel i eves t hat bot h exi sting law and t he bill are

unconsti tuti onal .

MR. HOROW TZ suggested that another way to make it illegal to
give mnors sexually explicit content would be to tie it to
another illegal act, such as enticenent. | f such a restriction
is not tied to another illegal act, then the three-part test, he

opi ned, must be part of the judgnent determ ning what kind of
material is at issue.

2:17: 30 PM
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REPRESENTATI VE GRUENBERG  sai d t hat regardl ess of t he
unpopul arity of certain material, he is not willing to let the
constitution be tranpled upon, and that he would prefer that the
commttee, rather than the courts, address this issue and nmake
the bill constitutional. In response to a comment, he surm sed
that Sections 9 and 10 of HB 298 are also of concern to Media
Coal i tion.

MR. HOROW TZ concurred, but predicted that addressing Section 8
would also cure any potential problens raised by Sections 9
and 10. In response to a question, he agreed to provide the
committee with witten suggestions for alternative | anguage.

REPRESENTATI VE GRUENBERG suggested to M. Horowitz that he also
| ook at Hanby v. State, 479 P.2d 486, 498 (Al aska 1970), a case
that dealt with sone of these sane issues.

MR HORONTZ, in response to comments and a question, pointed
out that the First Amendnent applies throughout the country, and
that states have the authority to set standards judging what's

appropriate for their m nors, as was designed by the
af orenentioned the three-part t est, which provides sone
flexibility for different sensibilities; in other words,

Al aska's juries, prosecutors, and judges have the opportunity to
impose Alaska's community standards when judging what's
appropriate for Al aska's mnors.

REPRESENTATI VE GRUENBERG expl ained to M. Horowitz that both the
Al aska Court of Appeals and the Al aska Suprene Court have held
that the Alaska State Constitution provides for greater First
Amendnent rights than the U S. Constitution

2:26: 26 PM

DEREK DeGRAAF, Sergeant, Supervisor, Technical Crines Unit
(TCU), Al aska Bureau of Investigation (ABI), Division of Al aska
State Troopers, Departnent of Public Safety (DPS), after briefly
descri bing how the departnent addresses child pornography cases,
expl ained that in such cases, the hard part is discovering who
is in possession of it and who is seeking it out. Many cases
end in confessions that corroborate information the departnent
al ready has, but other cases end with no prosecution because the
departnent is unable to determ ne who put the child pornography
on a particular conputer. The departnent, because of the high
burden of proof placed on it, only pursues those cases in which
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it can determne who actually possessed and/or distributed or
had access to the material .

CHAI R RAMRAS asked whether the DPS is prepared to address any
increase in sexual assault and DV cases that results from
passage of the bill and the admnistration's other efforts to
conbat the problem of sexual assault and DV in Al aska.

MR. DeGRAAF said that the departnent already has a steady
caseload, and indicated that the departnment's staffing resources
are insufficient to address even its current needs.

CHAI R RAMRAS surm sed that an increase in such cases would al so
put a strain on the resources of all the departnents, agencies,
and entities that address situations involving sexual assault
and DV.

REPRESENTATI VE GRUENBERG referred to Section 6, and questioned
why it is proposing to delete from AS 11.61.127(c) the phrase,
"by a person knowing that the production of the material
involved the use of a child under 18 years of age that engaged
in the conduct"”.

2:37:54 PM

ANNE CARPENETI, Assistant Attorney GCeneral, Legal Services
Section, Crimnal Division, Departnment of Law (DCOL), offered her
understandi ng that that |anguage is being deleted as unnecessary
because proposed AS 11.61.127(c) references AS 11.41.455(a),
which does require that the material depict a child under the
age of 18.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 298.

REPRESENTATI VE DAHLSTROM expressed strong disfavor with those
who would use the First Anendnent to pronote the sexua
expl oitation of children.

[ HB 298 was hel d over.]

HB 307 - SEXUAL ASSAULT PROTECTI VE ORDERS

2:41: 13 PM
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CHAI R RAMRAS [announced that the final order of business would
be] HOUSE BILL NO 307, "An Act relating to sexual assault
protective orders."

2:41: 34 PM

Bl LL EDWARDS, Staff, Representative Lindsey Hol nes, Al aska State
Legi sl ature, explained on behalf of the sponsor, Representative
Hol mes, that HB 307 repairs a gap in nagistrate and district
court judge jurisdiction with regard to issuing protective

orders in cases of sexual assault. Currently there are three
types of protective orders - those pertaining to donestic
violence (DV), those pertaining to sexual assault, and those
pertaining to stalking. Prior to 2001, protective orders were
issued only in cases of DV, but House Bill 1 in 2001 extended
this protection to cases involving stalking outside of a
donestic relationship, and Senate Bill 54 in 2006 further

extended this protection to cases involving sexual assault
out side of a donestic relationship.

MR. EDWARDS explained that the current problem is that the
statute giving magistrates and district court judges the
authority to issue protective orders was not anended to
specifically state that a protective order could be issued for
cases involving sexual assault, as was intended wth the
af orenenti oned Senate Bill 54. As a result, mgistrates and
district court judges in sone parts of the state, particularly
rural parts of the state, have been saying, quite correctly,
that they don't have the authority to issue protective orders in
cases involving sexual assault. This nmeans that victins of
these crinmes have to go to a superior court judge, and this is
particularly burdensonme on victins who live in comunities that
are far away from a superior court. House Bill 307 renedies
this by anmending AS 22.15.100(9)(B) such that magistrates and
district court judges wuld have the authority to issue a
protective order in cases involving sexual assault.

MR. EDWARDS, in conclusion, noted that nenbers' packets contain

m nutes pertaining to the aforenentioned Senate Bill 54; e-nmai
correspondence between hinself and that bill's sponsor
confirmng that the intent of that bill was for magistrates and

district <court judges to issue protective orders in cases
i nvolving sexual assault; and a letter of support for HB 307
from the Al aska Network on Donestic Violence & Sexual Assault
( ANDVSA) .

2:44:15 PM
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PEGGY BROW\, Executive Director, Alaska Network on Donestic
Vi olence & Sexual Assault (ANDVSA), said the ANDVSA supports
HB 307, and had noticed the aforenentioned oversight that's
resulted in sonme nmagistrates and district court judges,
particularly in rural areas of Alaska, [refusing to issue
protective orders in cases involving sexual assault]. Cl osi ng
such | oopholes mght seem inconsequential, but doing so has a
huge inpact out in the field, and provides the tools with which
perpetrators can be brought to justice and victins can be
pr ot ect ed.

CHAI R RAMRAS, after ascertaining that no one else wshed to
testify, closed public testinony on HB 307.

2:45: 50 PM

REPRESENTATI VE DAHLSTROM noved to report HB 307 out of committee
with individual recomendations and the acconpanying fiscal
not es. There being no objection, HB 307 was reported from the
House Judiciary Standing Commttee.

2:46: 53 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 2:46 p. m
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