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JASON BRUNE, Executive Director

Resource Devel opnent Council for Alaska, Inc. (RDC

Anchor age, Al aska
PCOSI TI ON STATEMENT: Testified in support of SSHB 36.
JEANI NE ST. JOHN, President

Al aska Support Industry Alliance ("the Alliance")
Anchor age, Al aska
POSI TI ON STATEMENT: Testified in support of SSHB 36.
CHRI STI NA ELLI NGSON, Assistant Director
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Depart ment of Adm nistration (DOA)

Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
SSHB 36.

GLENN M PRAX

North Pol e, Al aska

POSI TI ON  STATEMENT: Expressed concerns during discussion of
SSHB 36.

SUSAN S. McLEAN, Chief Assistant Attorney General

Legal Services Section

Crimnal Division

Depart ment of Law (DQOL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
questions during discussion of proposed anendnents to HB 9.

CERALD LUCKHAUPT, Attorney

Legi sl ative Legal Counsel

Legi sl ative Legal and Research Services

Legi sl ative Affairs Agency (LAA)

Juneau, Al aska

PCSI TI ON  STATEMENT: Speaking as the drafter, responded to
guestions during discussion of proposed anendnents to HB 9.

ACTI ON NARRATI VE

2:31:45 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmittee
nmeeting to order at 2:31 p.m Representati ves Ranras, Lynn,
Gruenberg, and Coghill were present at the call to order.

Representatives Gatto and Holnmes arrived as the neeting was in
pr ogr ess.

HB 36 - | N TIATIVES: CONTRI BUTI ONS/ PROCEDURES

2:32:11 PM

CHAI R RAMRAS announced that the first order of business would be
SPONSOR SUBSTI TUTE FOR HOUSE BILL NO. 36, "An Act relating to
bal | ot initiative pr oposal appl i cations and to bal | ot
initiatives."

2:32:34 PM
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JASON BRUNE, Executive Director, Resource Developnent Counci
for Alaska, Inc. (RDC), after nentioning that he would be
testifying in support of SSHB 36, provided nenbers wth
i nformati on about the RDC. He then said that although the RDC
may question the appropriateness and the role of the initiative
process as a neans of governing, the RDC appreciates the
denocratic rights of Alaskans to change state |aw through the
initiative process. Over the last few years, however, a nunber
of proposed initiatives have been brought forward that have not
had the best interests of the state or its citizens in mnd, and
their sponsors have used tactics during the signature-gathering
phase that nmislead the public and mi sconstrued the issues and
i npacts at play, he opined. The RDC believes that openness and
transparency nust be at the forefront of good governnent, and
SSHB 36 will require both public and legislative hearings for
initiatives; this is a good idea, particularly given that the
uni nt ended consequences of laws the legislature attenpts to pass
are usually vetted during the nunerous hearings, public
testinmony, and floor debates that are part of the |egislative
process.

MR. BRUNE noted that l|egislators, the people who are elected to
pass state laws, are required to disclose how they raise and
spend noney. Wiy shouldn't those who are attenpting to change
state law through the initiative process also be subject to that
same standard? Wiy shouldn't they, too, be required to disclose
the source of their funding during the signature-gathering phase
of the initiative process? "Thi s" openness and transparency
will bring to light the agendas of initiative sponsors, he
remar ked, adding that the RDC would very mnuch oppose any
amendnent that would preclude "foreign" contributions for
initiatives, because a nunber of foreign conpanies invest in
Al aska and enploy Alaskans and so should be allowed to
participate in the initiative process. He suggested that in
addition to requiring signature gatherers to carry the entirety
of a proposed initiative with them SSHB 36 should be anended
such that signature gatherers would also be required to tell the
truth.

MR. BRUNE opi ned, "W nust bring openness and transparency back
to this process,” and noted that SSHB 36 would preclude
signature gatherers from collecting signatures for nore than one
initiative at a time, adding that he's seen signature gatherers
blur the lines between different initiatives for which they're

collecting signatures, opining that such behavior is a
di sservice to the public; SSHB 36 would prevent intentional
muddyi ng of the waters. In conclusion, he said he is not
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confident that signature gatherers wll police thenselves,
opined that standards nust be instituted to ensure a candid
initiative process, characterized SSHB 36 as an inportant bill -
both for the state and for the RDC s nenbers - and urged the
commttee to support SSHB 36.

CHAIR RAMRAS, in response to comments about the 2006 ball ot
initiative regarding cruise ship taxation, regulation, and
di sclosure, offered his belief that when that initiative was
approved for placenent on the ballot, the I|ieutenant governor
failed in his duty to restrict the initiative to a single
subject, and that that's what lead to any confusion regarding
what that initiative was about.

MR. BRUNE, in response to questions, reiterated his belief that
foreign conpanies that invest in Al aska have a vested interest
in the initiative process, and offered his understanding that
currently foreign conpanies and their enployees - regardl ess of
where they reside - can contribute to initiatives.

2:39: 23 PM

JEANINE ST. JOHN, President, Al aska Support Industry Alliance
("the Alliance"), provided information about the Alliance, and
rel ayed that she would be speaking in support SSHB 36, and that
the Alliance supports the constitutional right of Al askans to
utilize the initiative process when they believe they are not
being effectively represented. However, nenbers of the Alliance
are quite concerned about what she characterized as the abusive
use of the ballot initiative process. She offered her belief
that SSHB 36 will strengthen that process by ensuring that the
public is clearly aware of what she called "the true intent"” and
funding sources of any initiative. She said it's unfortunate
that the initiative process has becone a way for special
interests to manipulate state law, and expressed appreciation
for the joint prime sponsors' intent to "anmend the process and
provide a truly open and transparent initiative process."

REPRESENTATI VE GRUENBERG asked what effect Section 2 would have.
2:43: 07 PM

CHRI STI NA ELLI NGSON, Assistant Director, Al aska Public Ofices
Conmi ssion (APOC), Department of Adm nistration (DOA), offered
her understanding that Section 2 just requires [initiative

sponsors] to register as a group [with the APOC] prior to making
an expenditure; currently initiative sponsors are already
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required to register [with the APQC. In response to another
guestion, she offered her belief that Section 3 won't affect
existing limtations or who can contribute to ballot initiative
groups, and that AS 15.13.065 addresses ballot initiatives in
muni ci pal el ecti ons.

M5. ELLINGSON, in response to further questions, indicated that
Section 5 sinmply mrrors |anguage currently in AS 15.13.110(e)
and speaks to the issue of quarterly reports, and that the
proposed changes to the definitions of “contribution® and
"expenditure" are intended to ensure that reporting occurs
earlier in the ballot initiative process and shouldn't affect
t he nature of donations or spending.

The committee took an at-ease from2:47 p.m to 2:48 p. m

M5. ELLINGSON, in response to a further question, offered her
understanding that Section 1 pertains to when a person nmakes a
contribution, whereas Sections 6 and 7, respectively, change the
definitions of "contribution" and "expenditure".

2:50: 01 PM

GLENN M PRAX indicated that he has sonme concerns with SSHB 36
and opined that the recent changes to Al aska's ballot initiative

| aws have made the process nuch nore difficult. He relayed that
when he was actively involved in the initiative process a nunber
of years ago, "citizen-driven groups" [were the primry
partici pants], but such groups seem to be obsolete now. He
cautioned the conmttee to be careful that the bill doesn't go
further than necessary or make the initiative process only
accessible to "the targeted groups.”™ He surmsed that requiring

initiative sponsors to hold public hearings on initiatives would
result in a perfunctory exercise that doesn't provide the value
expect ed. In conclusion, he said he does think that there is
some value in providing nore transparency wth regard to
contributors, but again cautioned against going too far wth
SSHB 36 and inplenenting things that won't really work out as
expect ed.

CHAI R RAMRAS cl osed public testinmny on SSHB 36.
[ SSHB 36 was hel d over.]

HB 9 - CAPI TAL PUNI SHMVENT

2:53:46 PM
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CHAI R RAMRAS announced that the final order of business would be
HOUSE BILL NO 9, "An Act relating to murder; authorizing
capi tal punishment, classifying nurder in the first degree as a
capital felony, and allowing the inposition of the death penalty
for certain nurders; establishing sentencing procedures for
capital felonies; and amending Rules 32, 32.1, and 32.3, Al aska
Rules of Crimnal Procedure, and Rules 204, 209, 210, and 212,
Al aska Rul es of Appellate Procedure.” [Before the commttee was
the proposed conmittee substitute (CS) for HB 9, Version 26-
LS0036\ E, Luckhaupt, 2/18/09, which had been adopted as the work
draft on 2/23/009.]

CHAI R RAMRAS noted that public testinony on HB 9 had been cl osed
[during a previous nmeeting on the bill].

CHAIR RAMRAS then turned the conmmttee's attention to
Amendrent 1, |abeled 26-LS0036\E.7, Luckhaupt, 3/23/09, which
read:

Page 15, line 11, following "fire fighter,":

I nsert "energency nedical technician, paranedic,

anbul ance attendant,"”
2:57:16 PM
REPRESENTATI VE GATTO nmade a notion to adopt Amendnent 1
REPRESENTATI VE COGHI LL obj ected for the purpose of discussion.
REPRESENTATI VE GATTO indicated that Anendnent 1 would provide
t he same protection to ener gency nmedi cal t echni ci ans,
paranedi cs, and anbulance attendants as the bill currently
provides to peace officers, firefighters, and corrections
enpl oyees.
REPRESENTATI VE COGHI LL renoved hi s objection.
CHAI R RAMRAS announced that Anmendnent 1 was adopt ed.
2:58:11 PM

CHAI R RAMRAS then turned the commttee's attention to Anendnent
2, | abel ed 26-LS0036\E. 6, Luckhaupt, 3/23/09, which read:

Page 1, line 4, followng the first occurrence of
"Rul es":
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| nsert "16,"

Page 17, followi ng lIine 29:
I nsert new material to read:

" Sec. 12. 58. 070. Di scovery. (a) Except as
provided in (b) of this section, Rule 16, Al aska Rules
of Crimnal Procedure, applies to discovery in the
penalty phase of a capital felony prosecution if the
prosecution is seeking the death penalty.

(b) Thirty days before the guilt phase of a
capital felony case is scheduled to begin, the

prosecution and the defense shall provide to the
opposing party a list of wtnesses, other than expert
W tnesses, that the party is likely to call at the

penalty phase if the defendant is found guilty of a
charge that is the foundation for the death penalty.
In addition to the witness lists, the parties shall
include the witnesses' witten or recorded statenents,
a summary of any other statenents, and a sunmary of
the testinony the wwtness will provide the court.

(c) Nothing in this section affects discovery
related to expert wtnesses under Rule 16, Al aska
Rul es of Crimnal Procedure.”

Page 23, following line 1:

I nsert a new subsection to read:

"(c) AS 12.58.070, added by sec. 21 of this Act,
has the effect of nodifying Rule 16, Al aska Rul es of
Crimnal Procedure, by providing for the exchange of
the names of wtnesses, their witten or recorded
statenents, and summaries of their testinony by the
prosecution and defense for the penalty phase of a
capital felony death penalty prosecution.”

The commttee took an at-ease from2:59 p.m to 3:00 p.m

CHAI R RAMRAS nmade a notion to adopt Amendnent 2.

REPRESENTATI VE HOLMES obj ect ed.

3:00: 20 PM

SUSAN S.  MLEAN, Chief Assistant Attorney Ceneral, Legal
Services Section, Crimnal Division, Departnent of Law (DOL),
explained that the purpose of Amendnent 2 is to provide for

reci procal discovery 30 days before the penalty phase of a death
penalty case. There is an exception, however, in that the rules
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pertaining to expert witnesses would remain the sane; currently,

there is already reciprocal di scovery regarding expert
W t nesses. Amendnent 2 is necessary, she indicated, because
under HB 9, or any capital punishnent bill, the court nust allow

the jury to consider any potentially mtigating information, and
this sonetines results in witnesses nunbering in the hundreds

if a person is convicted of a capital crinme, it is fairly
ordinary to hear from everyone who's known the defendant from
ki ndergarten on up. The purpose of [Amendnment 2] is to speed

the process along, and would pertain to the penalty phase of a
capital case - the nost significant phase of such a case - and
bot h si des should be prepared to hear from w tnesses.

M5. MLEAN said this is akin to current Rule 32.1 of the Al aska
Rules of Crimnal Procedure; this rule requires the defense to
give notice of the evidence that it intends to produce in
support of mtigating factors in the penalty phase. The State
al so has to give notice of the evidence it intends to produce in
support of aggravating factors, and Anendnent 2 provides for
reciprocity in that arena. Noting that she's heard a couple of
objections [to the concept of Amendnment 2] based on the Al aska
Suprene Court case, Scott v. State, 519 P.2d 774 (Al aska 1974),
wherein the court said it is unconstitutional under the Al aska
State Constitution to require a defendant to provide evidence
whi ch could bear on the question of his/her guilt, she pointed
out that once the case has entered the penalty phase, the
guestion  of gui |t has already been determ ned. She
acknow edged, though, that it could be argued that requiring
di scovery 30 days before the guilt phase is over night bear on
the defendant's quilt; simlar argunments have been nmade in
Washi ngton and California wherein reciprocal discovery for the
penalty phase is required prior to the penalty phase being over.

M5. MLEAN said that what's been determned by the courts in
those states is that if the defendant has concern that what
he/she is about to provide for discovery nmay bear on the issue
of guilt, then he/she can be heard ex parte in canmera, and the
court could then withhold sonme of that discovery, reserve ruling
until the guilt phase is over, and then, if the court decides
that the defendant's w tnesses can cone in, the State would be
entitled to a continuance in order to prepare to neet those
W t nesses. She characterized Anendnent 2 as a practica
anmendnent intended to nove such cases along so as to get to the
penalty phase with both the State and the defendant already
preparing for the witnesses that will be heard in the penalty
phase. As a practical matter, many of those witnesses will only
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be speaking to the defendant's character rather than to his/her
guilt.

M5. MLEAN offered her belief that there is nothing saying that
Amendnent 2 would be wunconstitutional. Agai n, Anmendnment 2
tracks the aforenentioned Rule 32.1

3:05:34 PM

REPRESENTATI VE HOLMES said she is not convinced that Anmendnent 2
is constitutional, particularly given that the sanme jury would
be seated for both the guilt phase and the penalty phase and
di scovery would be required while the jury is still debating
guilt or innocence, and so she would therefore be voting "no" on
Amendnent 2.

REPRESENTATI VE GRUENBERG poi nted out that Scott was followed by
anot her Al aska Suprenme Court case, State v. Summerville, 948
P.2d 469 (Al aska 1997), and that nothing in the intervening [23
years] changed the Alaska Suprenme Court's opinion on this
subj ect nor was there a dissenting opinion in either case. He
sai d:

| think that it's reading those cases too narrowy to
say that it only applies prior to the issue of quilt

or innocence. It would seemto ne, particularly in a
capital case, which may be the paradi gm - hypothetica
or factual situation - [that] the nbst serious

consequence may very well be, if it's used or required
- the waiver or the abrogation of that constitutiona
right - in the penalty phase, when the person may be
put to death. | think that this is extrenely serious,
and | doubt whether the [Al aska] Suprene Court would
change its mnd just because guilt had already been
established. | don't think our [Al aska] Suprene Court
| ooks at things so technically; other suprene courts
m ght do so, but | don't think ours woul d.

REPRESENTATI VE GRUENBERG t hen asked whether the DOL has prepared
a fiscal note addressing the additional costs that would result
from a legal <challenge to the provision established via
Amrendnent 2.

M5. MVLEAN predicted that realistically, if HB 9 passes, the

State would have to defend the entire bill as soon as its
i npl enentation is attenpted.
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A roll call vote was taken. Representatives Lynn, Coghill,
Gatto, and Rant as vot ed in favor of Amendmnent 2.
Represent ati ves Gruenberg and Hol nes voted agai nst it.
Therefore, Anendnent 2 was adopted by a vote of 4-2.

3:10: 30 PM

GERALD L UCKHAUPT, At t or ney, Legi sl ative Legal Counsel
Legislative Legal and Research Services, Legislative Affairs
Agency (LAA), in response to a question, explained that Al aska's
statute regarding the crine of nurder in the first degree is
slightly broader than that of other states in that it includes
both nmurders commtted with malice and other fornms of nurder
such as those involving extrene indifference to human |ife. As
a drafting matter, he indicated that he'd been instructed to
start with the statute pertaining to the crine of nurder in the
first degree and then apply aggravating factors to it; this is a
comon approach in sone states, even though not all states have
a statute as broad as Al aska's.

MR.  LUCKHAUPT, in response to coments and a question about
safeguards to prevent innocent people from being executed,
observed that Version E no |longer requires a standard of proof
hi gher than beyond a reasonable doubt, adding that no other
state does either, nor does any other state currently require

that specific types of evidence be present. Version E requires
an appeal before the Al aska Suprenme Court, and this is comon in
other states as well. Under Version E, a jury has to find

aggravating factors that are not outweighed by mtigating
factors, and that the death penalty is the appropriate sentence;
he indicated that this "residual doubt standard" would allow a
jury to refrain from inposing the death penalty even when there
are aggravating factors that aren't outweighed by the mtigating
factors.

MR. LUCKHAUPT, in response to another question, explained that
there is language in Version E that inplenents the requirenents
the U S. Suprene Court set out in Atkins v. Virginia, 536 U S
304 (2002), with regard to nental retardation; in that case, the
court ruled that executing a nentally retarded defendant is
unconstitutional. Both existing law and provisions of the bil
address the issue of determ ning conpetency.

REPRESENTATI VE HOLMES offered her understanding that Version E
woul d allow the State to execute m nors.
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MR. LUCKHAUPT indicated that it does not, and that such would be
unconstitutional [under another U S. Suprenme Court ruling -
Roper v. Simons, 543 U. S. 551 (2005)]. In response to further
guestions, he reiterated that it would be unconstitutional to
execute sonmeone who's been found to be nentally inconpetent,
indicating that such would be determined on a case-by-case
basi s.

3:22:38 PM

CHAIR RAMRAS made a notion to adopt Amendnment 3, |abeled 26-
LS0036\ E. 3, Luckhaupt, 3/18/ 09, which read:

Page 13, line 21, followng "court.":

Insert "The attorney general nmay not elect to
seek the death penalty under this section unless the
state is prepared to present to the jury at trial

(1) biological evidence or deoxyribonucleic

acid evidence that links the defendant to the act of
nmur der ;

(2) a videotaped voluntary confession by
the defendant to the nurder; or

(3) a video recording that conclusively

li nks the defendant to the nurder."”

Page 14, |ine 13:
Del ete "and"

Page 14, following line 13:
I nsert a new paragraph to read:
"(3) that the state presented
(A) biological evidence or deoxyribonucleic

acid evidence that links the defendant to the act of
nmur der ;

(B) a videotaped voluntary confession by
the defendant to the nurder; or

(O a video recording that conclusively

i nks the defendant to the nurder;"
Renunber the follow ng paragraph accordingly.

Page 14, |ine 29:
Del ete "and"

Page 14, followi ng line 29:

I nsert a new paragraph to read:
"(3) that the state presented

HOUSE JUD COW TTEE -12- April 6, 2009



(A) biological evidence or deoxyribonucleic

acid evidence that links the defendant to the act of
mur der ;

(B) a videotaped voluntary confession by
t he defendant to the nurder; or

(O a video recording that conclusively

i nks the defendant to the nurder;"
Renunber the follow ng paragraph accordingly.
REPRESENTATI VE HOLMES obj ect ed.

CHAI R RAMRAS characterized Amendnent 3 as instituting what he
called an "irrefutable evidence standard,"” explaining that under
Amendrment 3, if no such evidence is present - that evidence
being either biological evidence or DNA evidence linking the
defendant to the nurder, or a videotaped voluntary confession by
the defendant to the nurder, or a video recording conclusively
linking the defendant to the nmurder - then the State may not
pursue the death penalty.

M5. McLEAN concurred.

REPRESENTATI VE HOLMES said she appreciates the intent of
Amendnment 3 but thinks it provides only a false sense of
security, particularly given prior testinony indicating that
there have been problens with nmaintaining the integrity of
deoxyri bonucleic acid (DNA) evidence and problenms with false
voluntary confessions, and that there could be problens wth
conclusively linking a defendant to a nurder via a video
recordi ng.

M5. MLEAN suggested that if Amendnent 3 is adopted, then the
term "biol ogi cal evidence" ought to be defined, adding that the
DCOL has provi ded possi bl e | anguage for such a definition.

The committee took an at-ease from3:25 p.m to 3:26 p. m

3:26:37 PM

CHAIR RAMRAS - referring to a handout starting with the words

"From SB 110" - nmade a notion to anend Anendnent 3 such that the
term "bi ol ogi cal evidence" would be defined as neaning: "(A

the contents of a sexual assault forensic examnation kit; (B)
senen, blood, hair, saliva, skin tissue, fingernail scrapings,
bone, bodily fl uids, or other identifiable human bodily
material, collected as part of a crimnal investigation”
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REPRESENTATI VE HOLMES obj ected and then renoved her objection to
t he amendnent to Amendnent 3.

REPRESENTATI VE GRUENBERG obj ected for the purpose of discussion.
He asked what the term "sexual assault forensic examnation kit"
neans.

M5. MLEAN explained that Title 18 contains statutes referring
to sexual assault forensic examnation kits, a term of art
coined by the Departnment of Public Safety (DPS); such Kkits
include all of the materials used to gather DNA, hair, and fiber
evi dence from sexual assault victinms and suspects. In response
to questions, she noted that [for sone types of evidence], the
evi dence resides on the equipnment used to collect it, such as
swabs, for exanple.

REPRESENTATI VE GATTO suggested that the term "biologica
evidence" should instead be defined as "including" the
af orenent i oned i tens, r at her t han as "meani ng" t he
af orementi oned itens.

M5. MLEAN argued that such a change would nmake the definition
too broad; the definition should instead renmnin narrow to

reflect only "what it is that we are really looking for." In
response to questions, she clarified that once evidence is
collected via the wequipnent in a sexual assault forensic

exam nation kit, that evidence then becones part of the sexua
assault forensic exanm nation kit, and that the sem col on between
subpar agraphs (A) and (B) of the anendnent to Amendnent 3 is
i ntended to nean and/ or.

REPRESENTATI VE GRUENBERG, in response to a question, said he
woul d not object to the anmendnent to Amendnent 3 as |ong as that
meani ng was cl ear.

CHAI R RAMRAS surmi sed that the objection had been renoved, and
announced that the amendnent to Amendnment 3 was adopt ed.

3:31:17 PM

A roll call vote was taken. Representatives Coghill, Gatto
Lynn, and Ranras voted in favor of Anendnent 3, as anended.
Representatives Guenberg and Holnes voted against it.

Therefore, Anmendnent 3, as anended, was adopted by a vote of 4-
2.
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[HB 9, Version E as anended, was hel d over.]
3:32:42 PM
ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 3:32 p. m
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