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DAN LEI NBERCER, Member

Cty Council

City of Bethel

Bet hel , Al aska

POSI TI ON STATEMENT: Provided comments during a review of the
2004 consent decree entered into by the State of Al aska and
Crowl ey Marine Service, Inc., et al.

CLYDE (ED) SN FFEN, JR., Senior Assistant Attorney General

Conmmrer ci al / Fai r Busi ness Section

Civil D vision (Anchorage)

Depart ment of Law (DQL)

Anchor age, Al aska

POSI TI ON  STATEMENT: Provided coments and responded to
guestions during a review of the 2004 consent decree entered
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into by the State of Alaska and Crowl ey Marine Service, Inc.,
et al.

REPRESENTATI VE BOB HERRON

Al aska State Legislature

Juneau, Al aska

PCSI TI ON  STATEMENT: Asked questions and provided conments
during a review of the 2004 consent decree entered into by the
State of Al aska and Crowl ey Marine Service, Inc., et al.

MEERA KOHLER, President & CEO

Al aska Village Electric Cooperative, Inc. (AVEC

Anchor age, Al aska

PCSI TI ON STATEMENT: Provi ded comments during a review of the
2004 consent decree entered into by the State of Al aska and
Crowl ey Marine Service, Inc., et al.

MYRON P. NANENG SR., President

Associ ation of Village Council Presidents (AVCP)

Bet hel , Al aska

PCOSI TI ON  STATEMENT: Provided comments during a review of the
2004 consent decree entered into by the State of Al aska and
Crowl ey Marine Service, Inc., et al.

BOB CHARLES, Energy Devel opnent Coor di nat or

Associ ation of Village Council Presidents (AVCP);

Pr esi dent

Nuvi sta Light and El ectric Cooperative, Inc.

Cal i sta Corporation

(No address provi ded)

PCSI TI ON  STATEMENT: Provided coments and responded to
guestions during a review of the 2004 consent decree entered
into by the State of Alaska and Crowley Marine Service, Inc.,
et al.

RAYMOND THOR W LLI AMS, Menber

City Council

City of Bethel;

Menber

District 9

Board of Directors

Al aska Muni ci pal League (AM.)

Bet hel , Al aska

POSI TI ON  STATEMENT: Provided comments and responded to
questions during a review of the 2004 consent decree entered
into by the State of Alaska and Crow ey Marine Service, Inc.,
et al.
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REPRESENTATI VE BRYCE EDGVON

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: Provided comments and asked questions
during a review of the 2004 consent decree entered into by the
State of Al aska and Crowl ey Marine Service, Inc., et al.

ACTI ON NARRATI VE
3:06:19 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmttee
meeting to order at 3:06 p.m Representati ves Ranras, Coghill,
and Gatto were present at the call to order. Representati ve
G uenberg arrived as the neeting was in progress.

Overvi ew s): Revi ew of the 2004 Consent Decree Entered into by
the State of Alaska and Crow ey Marine Service, Inc., et al.

3:06:47 PM

CHAI R RAMRAS announced that the only order of business would be
a review of the 2004 consent decree entered into by the State of
Al aska and Crowl ey Marine Service, Inc., et al.

3:10: 39 PM

DAN LEI NBERGER, Menber, City Council, City of Bethel, explained
that approximately five or six years ago, Yukon Fuel Conpany
("Yukon") was purchased by Crowey Marine Services, I nc.
("Crowl ey"), and a consent decree was negotiated by the attorney
general's office. Now that sone tinme has passed, the Gty of
Bethel feels it would be prudent to review the consent decree
regarding its effectiveness and whether conpetitive conditions
within the Wstern Al aska fuel market still exist. Mar ket
capacity in Bethel for fuel is approximately 14 mllion gall ons,
and the decree nmandates that 29 percent of that capacity be
all ocated to another conpetitor; in this instance, that would be
Delta Western, Inc. ("Delta"). He nentioned that section Xl of
t he decree addresses conpliance inspections.

3:14:52 PM
CLYDE (ED) SN FFEN, JR, Senior Assistant Attorney General,

Commercial/Fair Business Section, Cvil D vision (Anchorage),
Departnent of Law (DOL), noted that he was |argely responsible
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for drafting the consent decree, that he'd investigated the
purchase of Yukon by Crowey, and that in Ilooking at the
econom c issues when crafting the decree, the DOL had assi stance
from Barry Pulliam of Econ One Research, Inc. ("Econ One"). He
menti oned that the decree was reviewed by the court, and that
there had been a consi derabl e amount of opposition to the decree
by residents of Bethel and "the Western Al aska fuel group."™ The
court wultimately found that the decree was in the public
i nterest and was subsequently court ordered.

MR. SNl FFEN expl ained that the purpose of the decree was to
[maintain a conpetitive marketplace for delivery of fue

consistent with Alaska's antitrust laws], and that to effect
that, the decree required Ctowey to sell tw sets of barges and
tugs to Delta; to divest itself of 4 mllion gallons' worth of
storage space in Bethel; and to make storage capacity avail able
at its None, Kot zebue, and Sai nt M chael term nal s.
Additionally, other actions on the part of Cowey were also
required by the decree. He explained that section Xl of the
consent decree serves to ensure conpl i ance W th t he
af orenenti oned requirenments, and that Delta would be the primry
beneficiary of a lot of those requirenents. He pointed out that
neither Delta nor any other conpetitor has conplained to the DCL
regarding a lack of conpliance by Cowey - which is also
required by the consent decree to submt reports to the DOL -
and thus there doesn't appear to be any problemat this tine.

3:21: 37 PM

REPRESENTATI VE BOB HERRON, Alaska State Legislature, asked
whet her there was any consideration given to including in the
consent decree "an autonmatic reopener” or a schedul ed
i ndependent review.

MR. SNIFFEN said there was not, and remarked that such is not
typically done in the antitrust realm when resolving issues
pertaining to asset acquisition; instead, finality in the
process and a reliance on the nmarketplace are preferable over
providing any lingering authority to "overturn the applecart.”
Again, the consent decree requires Crowey to provide the DOL
with conpliance reports; furthernore, should it be determ ned at
sonme point that Crow ey is engaging in conduct inconsistent with
the decree requirenents, the DOL could act at that tine.

REPRESENTATI VE HERRON asked whether those reports would be
publ i ¢ docunents.
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MR. SNIFFEN said it would depend on what information Crow ey
provided in those reports, though the DO.L prefers to keep as
much information public as possible; for exanple, if the DOL
requested proprietary information from Crow ey, the DOL would
make public as nuch of the ensuing information as it could that
was not proprietary. In response to comments and questions, he
said that regardless that folks in Wstern Alaska are
di ssatisfied wth the anmount of conpetition, unless sonething
illegal is actually going on, the DOL is not in a position to
take any action, and so would only be investigating allegations
of illegal activity such as collusion or price fixing or other
types of illegal conduct. A sinple lack of conpetition — which
wasn't much even before the decree was ordered — and rising fuel
prices — which are rising everywhere, he noted - won't warrant
an investigation, and there isn't a lot that the DOL could do
about those things anyway.

REPRESENTATI VE HERRON, referring to the Gty of Bethel's
Resol ution 09-16, said he doesn't believe that there is any
actual collusion occurring; instead, the concern is that there
is a sort of "lazy <collusion® or "indifferent collusion”
occurring.

MR. SNI FFEN said it can be difficult to find violations of state
law in instances where a conpany sinply isn't actively
attenpting to keep prices down. He then offered his
understanding of sone of the effects of and responses to the
"bi ddi ng markets."

3:34: 34 PM

MEERA  KOHLER, Pr esi dent & CEQ Alaska Village Electric
Cooperative, Inc. (AVEC), relayed that the AVEC provides
electric service to 53 villages, the bulk of which are in the
Yukon- Kuskokwim Delta (Y-K Delta) area, and buys about 5-5.5
mllion gallons of fuel per year.

[Chair Ranras turned the gavel over to Representative Gatto.]

M5. KOHLER, recounting the steps that the AVEC took once it got
wind of the proposed [purchase of Yukon by Crowley] and the
steps it's since taken, explained that what the AVEC has noticed
is that the fuel transportation costs appear to have doubled
what they once were before Crow ey purchased Yukon, adding that

this dramatic increase seens quite excessive and wll have a
significant inpact on the area' s villages. I n concl usion, she
el aborated, "It is <clear that there have been sone very
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significant increases in the cost of transporting fuel; to what
extent those are because of |ack of conpetition, and to what

extent they are because costs have gone up, | don't know and |
can't speculate, but it's certainly ... a huge burden in Wstern
Al aska."

[ Representative Gatto returned the gavel to Chair Ranras.]
3:39:33 PM

MYRON P. NANENG, SR., President, Association of Village Counci
Presidents (AVCP), after nmentioning that the AVCP represents 56
villages in the Y-K Delta, explained that these villages have
seen a dramatic increase in the price of fuel and are affected
by it, sone to the point of having to choose between buying food
and buying fuel. He also recounted an incident to illustrate
that in Bethel, the [anpbunt of storage space] the consent decree
requires Ctowey to provide its conpetitor is insufficient to
neet the demand of those who wish to pay a lower price than
Ctow ey is charging. Last fall, for exanple, a lack of
conpetition in the area resulted in Kwethluk and Napaskiak on
t he Kuskokwi m River, and Emmonak on the Yukon, running out of
fuel even before "freeze up" occurred. Sonmet hing has to be
done, he concluded, to reduce the cost of fuel in Bethel. The
AVCP, therefore, supports a review of the consent decree.

3:44:14 PM

BOB CHARLES, Energy Developnent Coordinator, Association of
Village Council Presidents (AVCP); President, Nuvista Light and
El ectric Cooperative, Inc., Calista Corporation, explained that
the local, small, individual wutility conmpanies in the region
have seen their fuel prices skyrocket well over 100 percent from
2007, and this in turn has resulted in increased costs to the
communities as well as to the State of Al aska. The peopl e,
utilities, and fuel operators and buyers in the region

therefore, have been asking questions regarding whether the
consent decree has had the desired effect on fuel prices; these
gquestions — several of which he Ilisted - deserve sone
consi deration because the effectiveness, or lack thereof, of the
consent decree is having an inpact on both Wstern Al aska and
the state econony. In response to questions, he concurred that
it would be wrthwhile for the DO. to investigate the
effectiveness of the consent decree, particularly with regard to
whet her there is sufficient conpetition in the market.

3:52:19 PM
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RAYMOND THOR W LLI AMS, Menber, Cty Council, City of Bethel;
Menber, District 9, Board of Directors, Al aska Minicipal League
(AML), noting that the AML's District 9 includes a |ot of snall,
Native communities that are very nuch inpacted by the consent
decree and the cost of the energy they nust purchase in order to
heat, feed, and educate their children, surm sed that because of
a lack of conpetition in the Bethel area, the costs for State
services are increasing extrenely quickly, and that if this
continues, things will soon get to the point where sone of the
villages won't be able to keep going. He asked the commttee to
request that the DOL investigate these issues and evaluate
whet her the consent decree is still in everyone's best interest.
He suggested that the consent decree was agreed upon because it
woul d make it easier for sone corporations to make noney rather
than because it would ensure sufficient conpetition. In
response to questions, he agreed that fair trade practices in
Bet hel and surroundi ng conmuniti es have becone an issue; offered
a conparison between fuel prices in Bethel and fuel prices in
None; and surmsed that the higher prices in Bethel are the
result of a lack of conpetition.

REPRESENTATI VE HERRON di scl osed that up until 1998, he owned a
gas station in Bethel, that he was the city nmanager in Bethel
when the consent decree was proposed, and that his son works for
Del t a.

MR. SNIFFEN, in response to a question, said it would be hel pful
to receive specific exanples of insufficient conpetition, and
acknow edged that the issue of whether sufficient storage
capacity has been provided for via the consent decree is one
that the DOL could | ook into.

4:05:18 PM

REPRESENTATI VE BRYCE EDGVON, Al aska State Legi sl ature,
guesti oned whether the terns "unfair practices" and "legitimte
busi ness practices" have been defined specifically to address
today's [fuel pricing] environnents.

MR. SNI FFEN expl ai ned that those are ternms of art that enconpass
a broad range of potential activities, both obvious and subtle,
and that investigating such issues is a broad charge for both
regulators and the courts. In response to a question, he
outlined the steps the DOL m ght take and the questions it m ght
ask in investigating the effectiveness of the consent decree,
noting that the DOL has broad investigatory authority under

HOUSE JUD COW TTEE -7- April 2, 2009



Al aska's antitrust and consumer protection statutes. In
response to a further question, he explained that the term
"mar ket power" is generally defined as the power of an entity to
control prices or restrict conpetition, but pointed out that

havi ng market power isn't against the law in and of itself - at
issue instead is whether such market power is obtained via
illegal behavior. Some costs are just very high, and fuel

conpanies have to pass those costs on, and they are not
necessarily making a large profit, though <collusion anong
conpanies to keep prices high is sonething that would be of
concern to the DOL and coul d engender an investigation.

REPRESENTATI VE HERRON made sone suggestions for questions the
DOL could ask during an investigation, offered his understanding
of how Crowey and Delta conduct their businesses in various
| ocations around the state, and relayed that people want the DCL
to conduct an investigation in order to determ ne whether the
consent decree is still functioning as intended.

CHAI R RAMRAS suggested that both the DO.L and the Regulatory
Comm ssion of Alaska (RCA) ought to investigate these issues
further.

REPRESENTATI VE EDGMVON, in conclusion, surmsed that people in
Western Alaska are sinply questioning what factors are causing
their fuel costs to be so high

REPRESENTATI VE HERRON, in conclusion, characterized the price of
fuel products in Western Alaska as volatile, and reiterated his
under standi ng of how Crowl ey and Delta conduct their businesses,
surmsing that sonme people are concerned that Crowey has a
conpetitive advantage i n Bet hel

CHAI R RAMRAS, in conclusion, indicated that the commttee would
be issuing a formal request for the DOL to wundertake an
investigation into this matter.

4:25:21 PM

ADJ OURNMENT

There being no further business before the commttee, the House
Judi ciary Standing Conmittee nmeeting was adjourned at 4:25 p. m

HOUSE JUD COW TTEE - 8- April 2, 2009



