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ACTI ON NARRATI VE
1:35: 57 PM

CHAI R JAY RAMRAS called the House Judiciary Standing Conmmittee
neeting to order at 1:35 p.m Representatives Ranras, Gatto,
Dahl strom and Coghill were present at the call to order
Representatives Lynn, Guenberg, and Holnes arrived as the
nmeeti ng was in progress.

HB 35 - NOTI CE & CONSENT FOR M NOR S ABORTI ON

1: 36: 05 PM

CHAI R RAMRAS announced that the only order of business would be
HOUSE BILL NO. 35, “An Act relating to notice and consent for a
mnor’s abortion; relating to penalties for perfornmng an
abortion; relating to a judicial bypass procedure for an
abortion; relating to coercion of a mnor to have an abortion;
relating to reporting of abortions performed on mnors; anending
Rul e 220, Alaska Rules of Appellate Procedure, and Rule 20,
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Al aska Probate Rules, relating to judicial bypass for an
abortion; and providing for an effective date.”

REPRESENTATI VE HOLMES, after noting that HB 35 is simlar to the
exi sting parental consent l|aw that the Alaska Suprene Court
recently found to be wunconstitutional [in State v. Planned
Parent hood of Al aska], asked how nuch the Departnment of Law
spent defending the existing |aw.

1: 39: 26 PM

CRAIG TILLERY, Deputy Attorney General, Cvil Dvision, Ofice
of the Attorney General, Departnent of Law (DOL), indicated that
the [State of Al aska] spent approximtely $500,000 in litigation
costs, and approximtely $940,000 in fees and interest awarded
to the prevailing party. He said he anticipates that if HB 35
were to pass and then be challenged, the [litigation] costs
woul d be sonewhat |ess [than $500, 000] but still expensive.

REPRESENTATI VE HOLMES offered her belief that it is highly
likely HB 35 would be litigated were it to pass, and asked M.
Tillery to conment.

MR. TILLERY said he strongly suspects that [HB 35 would
engender] litigation.

REPRESENTATI VE HOLMES asked whether the consent provisions in
HB 35 are simlar to those in the existing |aw.

MR. TILLERY said they are somewhat simlar though “nore in |ine
with the issues that concerned the [Al aska] Suprene Court.”

REPRESENTATI VE HOLMES questi oned whether it would be fair to say
that it is not clear that HB 35 is constitutional.

MR. TILLERY said that is absolutely correct. He added that it
is not clear that it is constitutional, that it is not clear
that it is wunconstitutional, but that it is closer to being
constitutional than the [existing] |aw It also is unclear how
the Al aska Suprene Court would rule in any litigation engendered
by the passage of HB 35, particularly given the differences in
this bill conpared to the existing |law and given the fact that
the Alaska Suprene Court would have two different justices
serving on it.

CHAI R RAMRAS characterized abortion as an elective, invasive,
surgi cal procedure; offered his understanding that m nors cannot
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elect to undergo any other elective, i nvasi ve, sur gi cal
procedure w thout parental consent; and questioned this seem ng
di screpancy.

MR. TILLERY offered his understanding that in Planned Parenthood
of Al aska, the Alaska Suprene Court attached greater rights to
the [pregnant mnor] in situations involving the surgical
procedure of abortion than it would have for other surgical
procedures, but surmsed that a representative from the [Al aska
Suprene Court] could probably better address that question.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. TILLERY, in response to questions, offered his understanding
that typically, any law passed by the legislature can be the
subject of litigation, and explained that when the |egislature
passes a law, the DOL will defend that I|aw, regardless of the
cost to the State, except in instances where it is so patently
unconstitutional that to defend it wuld cause the [DOL' s
attorneys] to violate their requirenments of professional
responsibility and their duties to the [Al aska Court System
(ACS)]; HB 35 certainly doesn't neet that criteria, and is
instead a bill that the DOL would defend were it to be passed
into | aw and then chal | enged.

1:47:48 PM

REPRESENTATI VE HOLMES pointed out that under a U'S. Suprene
Court ruling, hospitals can, in certain situations, provide
medical care to mnors wthout parental consent, and surm sed
that a hospital would deliver a pregnant mnor’s baby wthout
parental consent.

MR TI LLERY concurred.

REPRESENTATI VE GATTO, noting that he is a forner paranedic,
offered his wunderstanding that providing nedical care wthout
parental consent 1is allowed in Ilife-threatening, energency
medi cal situations.

[ Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR. TILLERY, in response to a request, offered his understanding
that in Planned Parenthood of Al aska, the Al aska Suprene Court
| ooked at the right of privacy and determned that it was a
fundanmental right, |ooked at what was proffered as a conpelling
state interest and determned that it was indeed a conpelling
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state interest, and |ooked at whether requiring parental consent
was the least restrictive neans available and determ ned that it
was not, that a less-restrictive neans - that being parental
notification - was avail abl e. The Al aska Suprenme Court focused
on the existing law s judicial bypass procedures, and expressed
sone concerns that those procedures weren't as efficient and

timely as possible. House Bill 35, in contrast to the existing
l aw, provides an exception for a mnor who is the victim of
docunented abuse; has a three-day - rather than a five-day -

deadl i ne by which the court nust act; has an eight-day — rather
than a nine-day - appeal tinmeframe; and provides that a pregnant
m nor may be excused from school via a confidential court order
[in order to go through the judicial bypass procedure]. The
bill, however, also contains sone of the sane standards set by
the existing | aw

MR, TILLERY said these differences and simlarities [in the
judicial bypass procedure provisions] seem to provide a nethod
by which a pregnant mnor may access an abortion in an easy,
straightforward, and quick manner, and nothing else in the bil
seens to detract from that. In response to questions, he
surm sed that the court, should HB 35 be adopted and then
chal l enged, would probably focus on the distinctions between
parental consent as used in the bill and the concept of parental
notification; and that the judicial bypass procedure outlined in
the bill would suffice to mtigate the asserted problem of
providing parents — via consent requirements - with veto power
over a mnor’s reproductive choice to have an aborti on.

MR. TILLERY, in response to questions about the DOL's fiscal
note, offered his understanding that the aforenentioned anounts
that the State spent in defending the existing parental consent
| aw covered all levels of the defense; that that case did go to
trial; and that in-house legal costs don't increase nmuch from
year to year

REPRESENTATI VE COGHI LL, speaking as the sponsor of HB 35,
mentioned that the bill does have a referral to the House
Fi nance Commi tt ee.

REPRESENTATI VE GRUENBERG asked whether wunder the bill, the
parents of a pregnant mnor would be granted the right to
intervene in the judicial bypass procedure.

2:04: 25 PM
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KEVIN G  CLARKSON, Esq., Attorney at Law, Brena, Bell &
Cl arkson, PC, offered his understanding that they would not be
granted that right under the bill because the U S. Suprene Court
— principally via Bellotti v. Baird - has ruled that a pregnant
mnor’s parents are not to be notified that a judicial bypass
procedure is occurring because that would then defeat the whole
pur pose of the judicial bypass procedure, that being to allow a
mnor to obtain an abortion wthout parental consent or
notification.

REPRESENTATI VE GRUENBERG asked whether the court would have the
discretion to allow the parents of a pregnant mnor to intervene
in the judicial bypass proceeding if they did find out about it
and did seek to intervene.

MR. CLARKSON indicated that the court would not have that
discretion; again, the [proposed bill] is designed to prevent
parents from even having know edge of the judicial bypass
proceeding to begin wth.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]
2:07: 33 PM

JANET CREPPS, Deputy Director, U S. Legal Program Center for
Reproductive Rights, concurred with M. Carkson, adding that if
that weren't the case, it would create a constitutional problem
In response to a further question, she offered her understanding
that there isn’'t a published decision on that issue.

MR.  CLARKSON concurred. In response to another question, he
expl ai ned that although the Alaska Supreme Court has already
ruled that there is no distinction between the constitutiona
rights of an adult and the constitutional rights of a mnor, in
application, the court wll take into account the age and
maturity of the particular mnor in question when upholding
t hose rights.

M5. CREPPS agreed, adding her belief that the court wll apply a
bal ancing test regarding the parents’ interests and the mnor’s
interests. The inportant point to consider with HB 35, though

is that a mnor who is pregnant is facing certain |ife-changing
events and health issues, thus changing the normal bal ance that
the court ordinarily seeks in situations involving other nedical
procedures [or activities]; the court wll be seeking a
different kind of balance sinply because the pregnancy itself
has such |ife-altering consequences.
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MR. CLARKSON, in response to a further question, pointed out
that abortion nust be viewed in a very unique context, and
expl ai ned that when the |egislature passed the existing parental
consent law in 1997, it made a policy call and chose the age of
16 as the threshold, surmsing that at the age of 17, a girl is
nore likely than not to be mature enough to decide for herself
whet her she wants to continue with a pregnancy. This policy
call was in part based on the fact that a study conducted in
Massachusetts over the course of several years indicated that
the vast mmjority of pregnant girls who sought, pursued, and
obtained a judicial bypass of that state’s parental consent |aw
- based on the argument that they were mature enough to nake a
deci sion regarding whether to have an abortion - were 17 years
of age; the bill merely follows that sane nodel and exenpts 17-
year-olds fromits parental consent/notification requirenents.

2:16:22 PM

REPRESENTATI VE HOLMES characterized the bill’s requirenent of
bot h parental consent and parental notification as unusual.

MR. CLARKSON explained that in Texas, the legislature passed a
parental notification law first and then passed a parental
consent law, and thus he does not see an inconsistency or a
conflict in HB 35 s requirenent for both, particularly given
that in order for parents to give consent, they nust first have
been notified and thus consent and notice requirenents are
conpat i bl e.

M5. CREPPS added that there are only a few states that require
both parental consent and parental notification. Also, a unique
factor to consider with HB 35 is that it doesn't provide parents
with an opportunity to waive the mandatory 48-hour delay even
when consenting to an abortion.

REPRESENTATI VE HOLMES questioned whether it is possible that the
court will sinply decide that it has already addressed the
issues raised by HB 35 and uphold its prior ruling under the
doctrine of stare decisis.

[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]

MR. CLARKSON said it is possible, but he is reluctant to predict
that that’s what the court will do.
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MR. TILLERY offered his belief that if the court did hold stare
decisis in a challenge to HB 35, that would, in effect, also be
a ruling on HB 35 s proposed changes to the existing parenta
consent | aw.

MR, CLARKSON, in response to a question, opined that the court
woul d have to analyze the effectiveness and burden of consent
versus the effectiveness and burden of notification under HB 35,

because it’'s a very different consent bill than the |aw that was
passed in 1997. For exanple, under the existing |aw, a pregnant
m nor who has been abused by her parents would still have to go

through a judicial bypass proceedi ng, whereas under HB 35, such
a person could avoid the judicial bypass proceeding sinply by
providing a sworn statenment alleging the abuse and having the
abuse corroborated by one of the people listed in the bill.
Such a change constitutes a significant reduction in the burden
being placed on a pregnant mnor, and thus the court would be
precl uded from sinply hol di ng stare deci sis.

MS. CREPPS di sagreed. She offered her belief that the main
point of the Alaska Suprenme Court’s opinion in Planned
Parenthood of Alaska is that the existing parental consent
requi renent [inmbued parents wth an unconstitutional veto
power], adding that it is very difficult for her to envision how
the court could analyze a statute requiring both consent and
notice and say that it is |ess burdensone and provides for a
| ess restrictive neans than either a parental consent statute or
a parental notification statute by itself. She predicted that
the court will find HB 35 unconstitutional just on those grounds
alone even w thout holding stare decisis, and nost certainly
will with such a hol ding.

2:26: 05 PM

MR. CLARKSON, in response to a question, said he doesn’'t have a
financial interest in HB 35, and was sinply asked to testify by
t he sponsor. He added, though, that he was conpensated by the
State for his legal services in Planned Parenthood of Al aska,
and estimated that he’'d received approxi mtely $400, 000-$500, 000
over the course of 10 years.

M5. CREPPS shared her recollection that her organization - the
Center for Reproductive Rights - received approxi mtely $670, 000
of the fees and interest awarded the plaintiffs in Planned
Parenthood of Alaska, and offered to research that issue
further.
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REPRESENTATI VE GRUENBERG questioned whether it’s possible that
subsidiary litigation would arise should the new justice on the
Al aska Suprenme Court who had previous involvenent with Planned
Parent hood [of Alaska] refuse to recuse herself from a future
chal l enge to HB 35.

MR. CLARKSON acknow edged that that issue mght be raised,
offering his recollection that that new justice served on the

board of Planned Parenthood of Alaska in 1997 - the year in
which that organization filed its Jlawsuit challenging the
exi sting parental consent Act. Whet her that invol venent would

require judicial recusal, however, is not sonething he d venture
to guess, he added.

MR. TILLERY, in response to a question, explained that in
Pl anned Parenthood of Al aska, the State initially used in-house
counsel, but when those people retired, it hired outside
counsel, including M. Carkson for a period of tine.

MR. CLARKSON added that he is the attorney who helped then-
Senator Loren Leman wite the existing parental consent law. He
then represented the legislature thereafter as an amcus in the
ensuing litigation, and assisted the DO.L at its request, and
t hen, when the State’s in-house counsel retired, he was hired to
t ake over the State’ s defense.

REPRESENTATI VE GRUENBERG asked Ms. Crepps whether she thinks the
fact that the bill doesn’'t allow the 48-hour waiting period to
be waived even when the parents consent to the abortion is
anot her constitutional infirmty of the bill.

M5. CREPPS said she does think that.

2:31:21 PM

REPRESENTATI VE  HOLMES  asked  whet her the term “nedical
instability”, as used on page 2, line 29, will cause probl ens.

M5. CREPPS said that term causes her concern, and she thinks
that it - both on its own and within the context of what she
characterized as the fairly convoluted “medical energency”
definition [provided for via proposed AS 18.16.010(g)(3)] -
woul d be subject to a claimof unconstitutional vagueness.

MR. CLARKSON said that proposed AS 18.16.010(g) does several

things that reduce the inmpact of the [existing law], one of
which is that the defense would sinply be a defense and no
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|l onger an affirmative defense, and thus the burden of proof
woul d no | onger be borne by the physician/surgeon. Wth regard
to the term “nedical instability, he explained that the evidence
presented at trial in January 2003 - sone of which cane from
enmergency room physicians — indicated that when doctors exam ne
a patient, in order to determ ne whether an energency exists,

they |look at whether the patient is stable. He offered his
belief that the term “nedical stability” is a concept that
medi cal students are taught during their first year of nedica

school, and that doctors keep that concept in mnd every day,

particularly when faced with energency situations, and so he
therefore disagrees with Ms. Crepps that the aforenentioned term
is unconstitutionally vague.

MR, CLARKSON then referred to the term “Cinical judgnent” as
used in proposed subsection (g) and defined in that subsection's
paragraph (1), and offered his belief that a physician/surgeon’ s
clinical judgnent is not going to be second-guessed by anybody,
and so there is no constitutional infirmty wth [this
provi sion] because the only thing the physician/surgeon has to
do is exercise his/her discretion in good faith; proposed AS
18. 16. 010(g) (1) reads:

(1) “clinical j udgnent” nmeans a physician’s or
surgeon’s subjective professional nedi cal | udgnent
exercised in good faith;

MR. CLARKSON poi nted out that a physician/surgeon could not use
the defense outlined in proposed AS 18.16.010(g) if he/she were
to make a determ nation that there was an energency and perform
an abortion, but do so in bad faith, knowng that there wasn’'t

really an emergency. In response to a question, he clarified
that in changing the type of defense froman affirmative defense
to just a defense, as the bill proposes to do, t he
physi ci an/ surgeon would still have the burden of going forward —

presenting evidence that he/she acted in good faith - but then
at that point it would be the duty of the State to prove beyond
a reasonabl e doubt that the physician/surgeon instead acted in
bad faith, knowing that there wasn't really an energency.

2:37:46 PM

CHAIR RAMRAS turned the commttee’s attention to Anmendnent 1,
| abel ed 26-LS0192\ A. 2, Kurtz/M schel, 3/13/09, which read:

Page 2, line 29:
Delete “nedical instability caused by a”
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2:38:17 PM
REPRESENTATI VE HOLMES nade a notion to adopt Anendnent 1.
CHAI R RAMRAS and REPRESENTATI VE LYNN obj ect ed.

REPRESENTATI VE HOLMES said she believes that the |anguage
Amendnment 1 proposes to delete will result in the physician not
only having to believe in good faith that delaying an abortion
will create serious risk of substantial and irreversible
impairment of a major bodily function, but he/she must also
[believe] that a delay wll also create a serious risk of
creating a nedical instability. She characterized this as a
hi gher burden on the physician/surgeon, and offered her belief
that there will be people who will have a hard tinme interpreting
the neaning of the |anguage Anendnent 1 is proposing to delete.
The risk of performng an abortion wi thout conmplying with this
provision is a felony, she noted, and opined that the |anguage
in existing AS 18.16.010(g) is sufficient because it already
requi res the physician/surgeon to have a good faith belief [that
the abortion should not be del ayed]. “I think that we need to
be very careful in the types of burdens we are putting on our
doctors and their judgment; if they think the patient in front
of them needs to have an energency procedure, | think we, with a
fel ony hangi ng over your head if you get it wong, ... need to
be very careful,” she concl uded.

REPRESENTATI VE GRUENBERG, in support of Amendnent 1, pointed out
that the term “nedical instability” is not defined in the bill
and that there doesn’'t seem to be a |legally-recognized
definition of t hat term Since [conplying wth this
termnology] is a key aspect of the defense, the lack of a
| egal | y-recogni zed definition may cause that phrase to be
considered constitutionally vague because it’'s being used in a
crimnal context; alternatively, that phrase m ght be construed
to be so much in favor of the defendant that it won't add
anything to the proposed |egislation. In conclusion, he
characterized [the phrase that Anmendnent 1 is proposing to
delete] as constitutionally suspect and unnecessary, surn sed
that it may result in additional litigation and expense, and
said he supports Amendnent 1.

REPRESENTATI VE COGHI LL expressed a preference for retaining the
| anguage Anendnent 1 is proposing to delete, expressing his
belief that a nedical instability is an aspect of a nedical
enmer gency.
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REPRESENTATI VE GRUENBERG opined that retaining the |anguage
Amendnent 1 is proposing to delete wll instead create an
additional inconsistency within the regulation of abortions,
because AS 18.16.060(d)(2), which defines nedical energency for
purposes of informed consent, would still read: “a delay in
providing an abortion wll create serious risk of substantial
and irreversible inpairnent of a major bodily function of the
woman” .

2:43: 21 PM

A roll call vote was taken. Representatives G uenberg and
Hol mes voted in favor of Amendnent 1. Representati ves Lynn,
Dahl st rom Coghi I I, Gatto, and Ranras voted against it.

Therefore, Arendnment 1 failed by a vote of 2-5.
2:43:48 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 2,
| abel ed 26-LS0192\ A. 9, M schel, 3/13/09, which read:

Page 3, lines 6 - 7:
Delete “not Iless than 48 hours before the
abortion is perforned’

Page 4, line 23:
Del ete “48 hours”

REPRESENTATI VE COGHI LL obj ect ed.

REPRESENTATI VE GRUENBERG, recalling M. Crepps’s conments on
this issue, proffered that the bill’s current mandatory 48-hour
waiting period — which he characterized as arbitrary - could
endanger the mnor’s health, and is unnecessary, particularly in
i nstances where the parents have already agreed that it is in
their daughter’s best interest for her to have the abortion.
Furthernore, no such waiting period is required under current
law. He urged the commttee to adopt Amendnent 2.

REPRESENTATI VE HOLMES offered her understanding that the
proposed waiting period would be required even when the parents
acconpany the mnor to the physician/surgeon’s office and
consent to her having the abortion, and opined that this is
burdensonme and infringes upon the rights of both the mnor and
her parents, particularly in situations where travel costs have
been incurred.
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CHAIR RAMRAS opined that a waiting period of 48 hours is a
reasonabl e amount of tine.

REPRESENTATI VE COGHI LL offered his wunderstanding that from a
practical standpoint, at least that nuch tinme passes between a
first appointnment with a physician/surgeon and the appointnment
wherein the abortion procedure is perforned. He characterized
the bill’s mandatory 48-hour waiting period as respectful to
“both parties,” and indicated that he is opposed to Arendnent 2.

REPRESENTATI VE GRUENBERG poi nted out that in instance where the
parents are consenting to the abortion, their daughter has
already informed them of her pregnancy and desire to have an
abortion, and yet under the bill, that famly — even when they
have been discussing the issue all along - would still have to
wait yet another 48 hours. He said he wants there to be sone
discretion on this point, and surmsed that Amendment 2 wll
effect that. In response to a comment, he indicated that he
woul d be anenable to possibly anmendi ng Amendnent 2 such that it
would only address situations in which the pregnant mnor is
facing a nmedi cal energency.

CHAI R RAMRAS expressed a preference for addressing Amendnent 2
as currently witten.

2:49: 01 PM

A roll call vote was taken. Representatives G uenberg and
Holmes voted in favor of Amendnment 2. Represent ati ves
Dahl strom Coghill, Gatto, Lynn, and Ranras voted against it.

Therefore, Amendnent 2 failed by a vote of 2-5.
2:49: 23 PM

REPRESENTATI VE GRUENBERG [nade a notion to adopt] Anendnent 3,
| abel ed 26-LS0192\ A. 1, Kurtz/M schel, 3/13/09, which read:

Page 2, line 27:
Fol | owi ng “death”:
Insert “or serious risk to the mnor’s health”

REPRESENTATI VE DAHLSTROM obj ected for the purpose of discussion.
REPRESENTATI VE GRUENBERG indicated that a serious risk to the

mnor’s health ought to be included in the definition of nedical
enmergency as outlined under proposed AS 18.16.010(g)(3)(A).
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REPRESENTATI VE GATTO opined that including that |anguage as
Amendnent 3 proposes to do would allow the nedical energency
exenption to be applied in instances wherein the mnor’'s nenta
health would be adversely affected by the continuation of the
pr egnancy. He offered his belief that Anmendnent 3 would
neutralize the entire bill.

CHAI R RAMRAS concurr ed.

2:51:30 PM

A roll <call vote was taken. Representatives Holnmes and
G uenberg voted in favor of Anendnent 3. Represent ati ves
Dahl strom Coghill, Gatto, Lynn, and Ranras voted against it.

Therefore, Arendnment 3 failed by a vote of 2-5.
2:51: 53 PM

REPRESENTATI VE GRUENBERG made a notion to adopt Amendnent 4,
| abel ed 26-LS0192\ A. 4, Kurtz/M schel, 3/13/09, which read:

Page 3, line 17:

Del ete “by a declaration of the”

Insert “in a witing signed by the mnor under
penalty of perjury.”

Page 3, lines 18 - 28:
Delete all material.

REPRESENTATI VE DAHLSTROM obj ect ed.
REPRESENTATI VE  GRUENBERG explained that Anmendnent 4 wll

elimnate the requirenent that a pregnant mnor docunent her
abuse via a notarized statenent signed by both herself and one

of t he specific peopl e listed under pr oposed AS
18.16.020(a) (4) (B) who has personal know edge of the abuse, and
will instead provide that the mnor nmay docunent her abuse

herself sinply by signing a statenent under penalty of perjury.
There should not be a necessity, he opined, to have “all these
ot her people involved’; the right of privacy is at issue, and
the nore strictures there are, the nore a mnor’'s constitutional
right of privacy is inpinged upon, and thus the nore likely the
bill will be found unconstitutional.

CHAI R RAMRAS questioned whether a mnor would understand the
phrase, “under penalty of perjury”.
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REPRESENTATI VE GRUENBERG posited that npbst mnors would know it
means that if they lie, they go to jail.

CHAI R RAMRAS di sagr eed.

REPRESENTATI VE COGHI LL pointed out, though, that as currently
witten, this provision allows a pregnant mnor to bypass even
the judicial bypass procedure and nerely requires that both the
mnor and a specific type of person submt a notarized
decl aration of the abuse. He offered his understanding that
this provision could also serve to uncover the activities of a
perpetrator. The current |anguage is a protection, and provides
a mnor with a less-restrictive nmeans of noving forward with an
abortion on her own.

2:56: 05 PM

REPRESENTATI VE HOLMES, referring to a copy of the petition to
bypass parental consent that was created for the existing |aw
before it was ruled unconstitutional, observed that that
petition requires the mnor to swear or affirm under penalty of
perjury that certain statenments were true; [the courts],
therefore, were already expecting a mnor to understand that
concept. She opined that although she appreciates the sponsor’s
efforts to address sonme truly horrific situati ons wherein abused
m nors are facing an unwanted pregnancy, proposed AS
18.16.020(a)(4) as currently witten is just too restrictive in
that it’s requiring an abused mnor to get a very specific type
of person to corroborate her allegations of abuse.

REPRESENTATI VE LYNN noted that proposed AS 18. 16.020(a)(4) uses
the term “a pattern of enotional abuse”, and surmsed that
teenagers often feel Ilike they're being enotionally abused
whenever they don’'t get their own way, whereas the type of
people listed in subparagraph (B) of subsection (a)(4) are nore
likely to know what enotional abuse really is.

REPRESENTATI VE GRUENBERG of fered his belief that the question of
whet her the pregnant mnor really is the victimof a pattern of
enot i onal abuse will ultimately be determ ned by the
physi ci an/ surgeon when he/she is deciding whether to performthe
abortion [without providing parental notification and obtaining
parental consent]; the physician/surgeon would be talking with
the mnor about the alleged enotional abuse, and any reasonabl e-
t hi nki ng physi ci an/ surgeon woul dn’t consider situations in which
the mnor sinply isn't getting her own way as constituting

HOUSE JUD COW TTEE -15- March 13, 2009



enotional abuse. He then pointed out that under the |anguage of
proposed AS 18.16.030(b), when petitioning the court for a
judicial bypass, the mnor nust file the conplaint under oath

whereas the issue of perjury isn't raised at all in proposed AS
18. 16.020(a)(4) as currently witten, because it only requires
that the declaration of +the alleged abuse be signed and
not ari zed.

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

REPRESENTATI VE GRUENBERG said that from a practical standpoint,
under the bill as currently witten, a pregnant m nor woul d have
to nake at least two trips, either first to the court and then
to the physician/surgeon, or first to the notary public and then
to the physician/surgeon. Under Anendnent 4, by contrast, the
m nor would just have to make the trip to the physician/surgeon
and while there sign a statenent under penalty of perjury
docurenting the abuse. That is not a small difference, given
that for a judicial bypass procedure, the bill requires a
pregnant mnor to go through the superior court, and since many
communities across the state don’'t have a superior court, the
m nor would therefore essentially be required to travel perhaps
hundreds of niles from a renote village - no small task for a
m nor under the age of 17.

REPRESENTATI VE GRUENBERG pointed out that it could also be
difficult for a pregnant mnor to obtain a corroborating wtness
of t he type currently required under pr oposed AS
18.16.020(a)(4)(B), particularly if she lives in a snmall village
where alnost everybody is related, since nost people are
reluctant to testify against a relative. Furt hernore, many
communities in Alaska don’t have any | aw enforcenent presence to
speak of or any Departnent of Health and Social Services (DHSS)
personnel, thereby making it inpossible for a pregnant m nor
living in rural Alaska to obtain a corroborating wtness of that
sort. As currently witten, the current |anguage in proposed AS
18. 16. 020(a) (4) raises sone significant equal protection
problens for those living in rural Al aska.

3: 05: 28 PM

A roll call vote was taken. Representatives Guenberg and
Holmes voted in favor of Anmendnent 4. Represent ati ves
Dahl strom Coghill, Gatto, Lynn, and Ranras voted against it.

Therefore, Amendnent 4 failed by a vote of 2-5.

3: 06: 08 PM
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REPRESENTATI VE GRUENBERG made a notion to adopt Amendnment 5,
| abel ed 26-LS0192\ A. 5, Kurtz/M schel, 3/13/09, which read:

Page 1, line 3, follow ng “abortion”:
Insert “or to bear a child”

Page 7, line 25, follow ng “abortion”:
Insert “or to bear a child”

Page 7, line 28, follow ng “abortion”:
Insert “or to bear a child”

VI CE CHAI R DAHLSTROM obj ected for the purpose of discussion.

REPRESENTATI VE GRUENBERG opined that it should also be a crine
under proposed AS 18.16.035 to coerce a pregnant mnor into
bearing a child if she doesn’t want to; it ought to be the act
of coercion itself that’s illegal, regardless of whether it’s
coercion to bear a child or coercion to have an abortion. He
of fered hi s bel i ef t hat proposed AS 18. 16. 035 i's
unconstitutional as currently witten.

REPRESENTATI VE COGHI LL di sagreed, noting that AS 18.16 pertains
to the regulation of abortion. He posited that the current
| anguage of proposed AS 18.16.035 would give the pregnant m nor
protection from being coerced into having an abortion, and give
her grounds for enmancipation. He said he objects [to
Amendrent 5] .

REPRESENTATI VE GRUENBERG asked whet her proposed AS 18.16.035 is
intended to be a crimnal statute.

REPRESENTATI VE COGHI LL indicated that it is, adding that his
intention is to prevent a mnor from being coerced by a
perpetrator into having an abortion.

REPRESENTATI VE GRUENBERG said he was under the inpression that
proposed AS 18.16.035 would create a felony crinme in addition to
the general crine of coercion under Title 11. He urged that a
| egal opinion be sought on this issue before the bill is heard
in its next commttee of referral. He offered a hypothetica
situation involving a contract to illustrate that whether the
coercion is to prevent the signing of a contract, for exanple
or to encourage the signing of a contract, it is equally illega
[under Title 11] - this is a basic legal principle. In response
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to a comrent, he again urged the sponsor to obtain a |ega
opinion on the matter.

VI CE CHAI R DAHLSTROM concurred with that suggesti on.

REPRESENTATI VE COCGHI LL agreed to do so.

3:14: 54 PM

A roll call vote was taken. Representatives G uenberg and
Hol mres voted in favor of Anmendnent 5. Representatives Coghill,
Gatto, Lynn, and Dahlstrom voted against it. Ther ef or e,

Amendnent 5 failed by a vote of 2-4.
3:16:22 PM

REPRESENTATI VE COGHI LL noved to report HB 35 out of commttee
with individual recomendations and the acconpanying fiscal
not es.

REPRESENTATI VE HOLMES obj ect ed. She offered her belief that
everyone has the goal of reducing the nunber of unplanned
[teenage] pregnancies and the resulting need for mnors to have
to make a decision about abortion on their own. This is a good

goal, but HB 35 misses the mark and is still wunconstitutiona
regardl ess of how it differs from existing |law, she opined, and
predicted that it will result in a lot of expensive litigation
and wll instead hurt sonme teenagers who, for whatever reason,
feel that they can’'t go to their parents. There aren’'t any
provisions in the bill that would allow a pregnant teenager to

[obtain consent from another adult in place of her parents when
her parents wouldn’'t be the best people to counsel her. “
don’t want teenagers facing these things alone; | know there are
sonme protections built into this, [but] | don't think they go
far enough,” she added.

REPRESENTATI VE HOLMES questioned how a pregnant teenager in a
rural community with [imted tel ephone access and |imted access
to the courts is going to be able [to conply with the bill’s
judicial bypass provisions]. She said she thinks [the bill]
will fall short [of helping such teenagers], and wll instead
resul t in nor e |ate-term abortions bei ng per f or med.
Furthernore, under the bill, the parents would still have veto
power over their pregnant mnor’s decision to have an abortion

and she finds this to be norally troubling, she relayed, and
therefore objects to noving HB 35 from conmitt ee.
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3:20: 52 PM

REPRESENTATI VE LYNN posited that those who support HB 35 believe
that children are a gift fromgod entrusted to parents for care,
that parental rights are needed in order for parents to fulfil

their parental responsibilities, and that famly is the bedrock
foundati on of society. He predicted that nost parents wll
acknowl edge that they are inperfect, but pointed out that
parents don’t have to be perfect in order to be good parents,

and that the sane can be said of children. Parents, he
surm sed, as well as hinself, believe that without the bill, the
judicial branch of government wll have abrogated parental

rights in situations involving teenage pregnancy.

REPRESENTATI VE LYNN offered his belief that those who oppose
HB 35 are obsessed wth mintaining every woman's right,
regardless of her age or situation, to have an abortion.
However, he opined, parental rights extend far beyond the
subject matter of the bill, with the bottom line for him being
that children are a gift from god and are not the property of
federal, [state,] or local governnent, or the judicial or
| egi sl ative branch of governnent. He said that although his
heart goes out to any teenager who finds herself in serious
trouble sinply because she nade a nistake, consideration should
be given to everyone involved, including the parents and the

fetus. In conclusion, he relayed that he is prolife and
believes the bill is all about parental rights.

3:25:37 PM

REPRESENTATI VE GATTO opined that the terns “clinical judgnent”,
“good faith”, and “necessary” J[as used in proposed AS
18.16.010(g)] give a lot of credibility to the concept of noving
HB 35 from conmttee, and that the bill does have built-in

saf eguar ds.

REPRESENTATI VE COGHI LL — renmarking that he is a strong advocate
of parents and their responsibilities and rights, and is
cogni zant of mnors’ irresponsibility - said he believes that
the Alaska Supreme Court has given the |legislature sone
direction regarding what would constitute a |ease restrictive
means of balancing the state’'s conpelling interests with [a
mnor’s rights]. He al so believes, however, that the parents

rights were left out of the balance, and so he wanted to find a
way to give parents the right and responsibility of consent and
yet still provide for those teenagers living in troubled and/or
abusive famlies. [ House Bill 35] strikes that balance, he
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opined, and wthout it, he predicted, minors wll becone
vul nerable to predators, predators that can currently take their
victims to an abortion clinic and coerce them into having an
aborti on. House Bill 35 creates a body of law that will give
good guidelines and protection to mnors, protect the parents,
and give “a good tenplate” to both the courts and doctors when
considering those circunmstances wherein a pregnant mnor seeks
to have an abortion wthout parental consent/notification,
whet her that be through judicial bypass or a declaration of
abuse, he proffered.

REPRESENTATI VE COGHI LL said a mnor who decides to have an
abortion w thout parental consent or parental notification m ght
| ater regret her decision, particularly if it was arrived at
because soneone put pressure on her to have an abortion. The
bill will provide mnors wth bad-acting parents a good avenue
for nmoving forward wth an abortion w thout par ent al
notification or consent. The rights of pregnant mnors seeking
an abortion should be protected, but so should the rights of
parents to give counsel and consent, and HB 35 strikes a bal ance
bet ween reproductive rights and reproductive responsibilities,
and it is therefore with the greatest respect for both pregnant

mnors and their parents that HB 35 was introduced. I n
conclusion, he asked nenbers to vote to nove the bill from
comm ttee.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

3:31:56 PM

A roll <call vote was taken. Representatives Gatto, Lynn,
Dahl strom Coghill, and Ranras voted in favor of reporting HB 35
out of conmmttee. Representati ves G uenberg and Hol nes voted
against it. Therefore, HB 35 was reported from the House

Judiciary Standing Conmittee by a vote of 5-2.
3:34:15 PM
ADJ OURNMENT

There being no further business before the commttee, the House
Judiciary Standing Conmttee neeting was adjourned at 3:34 p. m

HOUSE JUD COW TTEE - 20- March 13, 2009



