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SUSAN S. McLEAN, Acting Deputy Attorney General

Crimnal Division
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PCSI TI ON STATEMENT:  Responded to questions during discussion of
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Anchor age, Al aska

PCSI TI ON STATEMENT: Responded to questions during discussion of
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POSI TI ON STATEMENT:  Responded to questions during discussion of
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of HB 9.
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North Pol e, Al aska

POSI TI ON  STATEMENT: During discussion of HB 9, provided
comments in favor of the death penalty.
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PCOSI TI ON STATEMENT:  Provi ded comments during discussion of HB 9
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Washi ngton D. C

POSI TI ON  STATEMENT: Provided comments and responded to
guestions during discussion of HB 9.

DAVI D TOANSEND ( ph)

Heal y, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 9.

SOPHI E CLARK ( ph)

Kl awock, Al aska

POSI TI ON  STATEMENT: Provided comments during discussion of
HB 9.

CHARLES ROHRBACHER, Deacon

Cat hedral of the Nativity of the Blessed Virgin Mry;
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Juneau, Al aska

PCSI TI ON STATEMENT:  Provi ded comments during discussion of HB 9
and urged the conmttee to vote against it.

TOM WRI GHT, Staff

House Majority O fice

Al aska State Legislature

Juneau, Al aska

POSI TI ON  STATEMENT: During discussion of HB 9, responded to
guestions on behalf of the sponsor, Representative M ke
Chenaul t .

DENI SE MORRI S, Presi dent/ CEO

Al aska Native Justice Center (ANJC

Anchor age, Al aska

PCOSI TI ON  STATEMENT: During discussion of HB 9, testified in
opposition to the death penalty.

ROBERT C. BUNDY, Attorney at Law

Dorsey & Witney, LLP
Counsel
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Al aska Native Justice Center (ANJC

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 9.

SUE JOHNSON, Executive Director

Al askans Agai nst the Death Penalty

Anchor age, Al aska

PCSI TI ON  STATEMENT: Provided coments during discussion of
HB 9.

ALFRED McKI NLEY, SR

Al aska Native Brotherhood (ANB) Grand Canp

Juneau, Al aska

PCOSI TI ON  STATEMENT: During discussion of HB 9, testified in
opposition to the death penalty.

ACTI ON NARRATI VE
1: 26: 16 PM

CHAIR JAY RAMRAS called the House Judiciary Standing Conmttee
neeting to order at 1:26 p.m Representatives Ranras

Dahl strom Gatto, and Lynn were present at the call to order.
Representatives Guenberg, Holnes, and Coghill arrived as the
nmeeti ng was in progress.

HB 9 - CAPI TAL PUNI SHMENT

1: 34: 49 PM

CHAI R RAMRAS announced that the only order of business would be
HOUSE BILL NO 9, "An Act relating to nurder; authorizing
capi tal punishnment, classifying nurder in the first degree as a
capital felony, and allowing the inposition of the death penalty
for certain murders; establishing sentencing procedures for
capital felonies; and amending Rules 32, 32.1, and 32.3, Al aska
Rules of Crimnal Procedure, and Rules 204, 209, 210, and 212,
Al aska Rul es of Appellate Procedure.” [Before the commttee was
the proposed conmittee substitute (CS) for HB 9, Version 26-
LSO036\ E, Luckhaupt, 2/18/ 09, which was adopted as the work
draft on 2/23/009.]

1: 35: 02 PM

DXIE A HOOD, MA., after recounting some personal history,
said she considers it to have been an enlightened nove when
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Al aska abolished the death penalty, and considers the effort to
reestablish the death penalty to be irrational, fiscally
irresponsible, and norally reprehensible. She shared that in
the md-'80s she'd devel oped a substance abuse treatnent program
for inmtes of the Lenon Creek Correctional Center, which, at
the tinme, was the only facility in the state that housed those
convicted of the nost serious and violent crines. One thing
that disturbed her, she relayed, was the attitude of the guards,
who, in general, seenmed to scorn the idea of rehabilitation and
interfered wth rehabilitation efforts mde by teachers,
counsel ors, and chapl ai ns. Al so disturbing, however, was the
di sproportionate nunber of Alaska Native inmates - approxi mtely
40 percent, even though statew de Al aska Natives constitute only
about 17 percent of the popul ation.

M5. HOOD - after sharing some information about sone of the
inmates she'd net, including that al cohol abuse seened to be at
the root of their experiences - opined that I|ife sentences

wi t hout possibility of parole would be sufficient to keep the
public safe. Noting that as a famly counsel or she has worked
with residents in hal fway houses, co-led nens' anger nmanagenent
gr oups, worked with substance abuse clients, counsel ed
perpetrators and victins of domestic violence (DV), and worked
with dropouts and runaways, she opined that there is a great
need for additional funding of educational and social services,
and preventative and rehabilitative prograns. Al aska's public
funds should be used for nore such services and prograns instead
of for hiring the additional staff and constructing the
execution facility required with the institution of a death
penal ty. In conclusion, she urged the committee to kill HB 9

not human bei ngs.

M5. HOOD, in response to questions, said punishnment seens to be
the justification wused for putting people in prison, and
clarified that one of her points is that if nore funding had
been provided for educational and social services, and for
preventative and rehabilitative prograns, particularly in rural
areas of the state, then a lot of the crines that have occurred,
and the substance-abuse rel ated problens that have arisen, would
have been prevent ed.

1:44: 54 PM

SUSAN S. MLEAN, Acting Deputy Attorney GCeneral, Crimnal
Di vision, Departnent of Law (DOL), in response to a question,
rel ayed that nenbers' packets now include statistics from the
Department of Corrections (DOC) illustrating the nunber of
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inmates convicted of the crime of murder in the first degree
from 1972 through 2008; a breakdown of that nunber indicates
that 105 inmates received sentences of between 90 and 99 years,
and 12 inmates received sentences of over 100 years.

REPRESENTATI VE COGHI LL i ndi cat ed I nt erest in obt ai ni ng
statistics regarding how nmany of those inmtes were found to be
mental |y retarded.

REPRESENTATI VE HOLMES referred to the list of mtigating factors
in proposed AS 12.58.050, and questioned whether Fetal Al cohol
Spectrum Di sorder (FASD) ought to be included as a nitigating
factor.

M5. MLEAN indicated that if FASD is defined by the D agnostic
and Statistical Mnual of Mental Disorders, Fourth Edition (DSM
V), as a nental disease or defect, then it would qualify as a
mtigating factor [under proposed AS 12.58.050(9)], which read:

the capacity of the defendant to appreciate the
wrongf ul ness of the defendant's conduct or to conform
the defendant's conduct to the requirenents of |aw was
substantially inmpaired as a result of nental disease
or defect; however, a person found to be nentally
retarded under AS 12.58.060 may not be sentenced to
deat h;

REPRESENTATI VE HOLMES noted that under [proposed AS 12.58.100],
the Al aska Suprene Court has 60 days to review the judgnent of
conviction of a capital felony.

1: 51: 06 PM

DOUG WOOLI VER, Adm nistrative Attorney, Admnistrative Staff,
Ofice of the Admnistrative Director, Alaska Court System
(ACS), in response to a question, said that that 60-day
timeframe isn't realistic, though the court can extend that
timeframe for good cause. The national average for resolving an
appeal before a state suprenme court in a capital [punishnent]
case is 699 days, and a recent study conducted by the State of

Arizona indicated [an average] of 870 days. The ACS estinates
that a capital punishnment case - assumng a three-nmonth trial -
will probably generate about 24,000 pages of transcripts; in

Arizona, it takes about five nonths to get transcripts to its
suprene court, and in another state, it takes about a year to
get transcripts to its suprene court. He surm sed that the
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review tinmeframe would be extended in every case, as allowed
under the bill.

REPRESENTATI VE HOLMES noted that [proposed AS 12.58.100 al so]
mandates that the review by the Al aska Suprene Court has
priority over all other cases, and asked whether there are other
types of suprenme court cases that have been given specific
priority in the | aw

MR  WOOLIVER said that as a practical matter, election
chal l enges follow a fast track. However, under the bill, death
penalty cases will trunp all other cases, and one way the ACS
will attenpt to offset the inpact of death penalty cases on the
Al aska Supreme Court wll be through the use of an appellate
staff attorney with expertise in [death penalty cases]; Arizona
has done this, New York did it before its death penalty statutes
were found to be unconsti tutional, and [1linois [1s]
recommendi ng doing it as well.

REPRESENTATI VE HOLMES asked whether the tinmeframe outlined in
proposed AS 12.58.110 - |Issuance of a death warrant - s
sufficient.

1: 55: 15 PM

MR WOCOLIVER said that that tinefrane won't trunp what's
required by the [U S. Constitution], that being extensive review
by all |evels of courts.

REPRESENTATI VE HOLMES asked whether the court would have the
ability to extend the tinmefrane [outlined in proposed AS
12.58.010] that the attorney general would have to seek the
deat h penalty.

MR. WOOLIVER said he doesn't know. In response to another
guestion, he relayed that the ACS has not taken a position on
HB 9.

M5. MLEAN relayed that the DOL has not taken a position on
HB 9.

DWAYNE PEEPLES, Deputy Comm ssioner, Ofice of the Conm ssioner
- Juneau, Departnent of Corrections (DOC), relayed that the DOC
has not taken a position on HB 9.

1: 58: 19 PM
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QU NLAN G STEINER, Director, Central Ofice, Public Defender
Agency (PDA), Departnment of Administration (DOA), relayed that
t he PDA has not taken a position on HB 9.

1: 58: 32 PM

RACHEL LEVITT, Director, Anchorage Ofice, Ofice of Public
Advocacy (OPA), Departnent of Admi nistration (DOA), relayed that
the OPA has not taken a position on HB 9.

M5. MLEAN, in response to another question, clarified that
under the bill, a person who conmmits the crine of nmurder of an
unborn child woul d be exenpted froma sentence of death.

REPRESENTATI VE GATTO observed that |anguage on page 9, lines 1-
3, says in part: A def endant convicted of nurder of an unborn
child under AS 11.41.150(a)(1) shall be sentenced to a definite
term of inprisonment of at |east 20 years but not nore than 99

years. "

REPRESENTATI VE LYNN shared his belief that the death penalty
should also apply to the crinme of nurder of an unborn child
because a life is a life.

MR. PEEPLES, in response to questions, said that the DOC is
assuming it would not have to house soneone sentenced to death
until 2012; that until someone is sentenced to death, the DOC
woul d handle inmates charged with a capital felony the sane way
it handles all other inmates charged with nurder; that the DOC
is assum ng that death penalty cases would involve a very |ong
appeal s process - the national average being up to 13 years;
that the DOC anticipates reserving one unit at the Spring Creek
Correctional Center for housing inmates who' ve been sentenced to
death; that in anticipation that there would at sonme point in
time be sone death sentences to be carried out, the DOC woul d
build a small "death house" out of view of the rest of the
af orenenti oned correctional facility; and that npost of the tine
that death house would be kept in a state of readiness but not
staffed.

MR. PEEPLES indicated that once a death sentence is to be
carried out, that death house would be staffed with people on
overtime wuntil after the execution, and that the DOC would
address any additional staffing needs via the regular budget
pr ocess. He surmsed that the DOC would work with the ACS and
the DOL to cone up with an anticipated rate of accrual of those
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sentenced to death, and then make adjustnents to the DOC s
fiscal note for HB 9.

REPRESENTATI VE DAHLSTROM asked whether states wth a death
penalty offer specialized training or psychol ogical evaluations
for those responsible for carrying out the executions.

MR. PEEPLES said, "W are aware of that; we would be walking
t hrough the psychological.” He indicated that the DOC woul d not
have the sane staff in the death house for every execution, and
that such staff would be chosen on a volunteer basis, and would
not be the sane people as would be managi ng the renmai nder of the
unit's popul ation. In response to another question, he said he
is not famliar with any studies regarding the effects on staff
of having to execute someone, but surmsed that such studies
have been conducted. In response to a further question, he
indicated that the DOC anticipates taking extra steps to conply
with the enactment of HB 9 and to deal wth the effects of
executing people - including increased stress |evels associated
with the approach of an execution date - and that those extra
steps are outlined in the DOC s fiscal note.

REPRESENTATI VE GATTO questi oned whet her those sentenced to death
are typically kept sedated prior to execution.

MR. PEEPLES said he would research that issue.

M5. MLEAN, in further response to an earlier question
clarified that HB 9 would not change the current penalty for the
crime of murder of an unborn child.

2:16:58 PM

REPRESENTATI VE LYNN referred to proposed AS 58.060(5), and asked
whi ch test would be used to deternm ne whether a person has an 1Q
of 70 or below, and whether the issue of which test would be
used ought to be clarified, particularly given that different
tests could result in different |1Q scores.

M5. MLEAN relayed that the U S. Suprene Court Case, Atkins v.
Virginia addresses the issue of nental retardation and capita
puni shment; that the language [in the bill] was taken directly
from that case; and that in that case the court took its
| anguage directly from the DSM 1V, which, she surm sed, is what
woul d be used by licensed clinicians when nmaking a diagnosis of
mental retardation. In response to a question, she acknow edged
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that the issue of who would be naking such a diagnosis could be
further clarified in the bill.

MR WOOLIVER, in response to a question regarding testing of
deoxyri bonucl eic acid (DNA) evidence, offered his understanding
that nationally such testing has resulted in a nunber of people
on death row bei ng exoner at ed.

CHAI R RAMRAS pointed out, though, that Al aska currently doesn't
require post-conviction testing of DNA and surm sed that that
i ssue would probably have to be revisited should HB 9 becone
I aw.

2:24: 00 PM

MR. STEINER, in response to a question, said he is not aware of
any case occurring in Alaska in which a person convicted of
[ murder] was | ater exonerated because of DNA testing.

REPRESENTATI VE HOLMES asked what percentage of violent crines
actual ly have DNA evi dence associated with them

M5. MLEAN offered her understanding that DNA evidence is nore
often a deciding factor in sexual assault cases then it is in
hom ci de cases. It would be the rare hom cide case that rested
sol ely upon DNA evi dence, she added.

[ Chair Ranras turned the gavel over to Vice Chair Dahl strom]

MR. STEI NER concurred that DNA evidence is nore commonly used in
sexual assault cases than in murder cases.

[ Vice Chair Dahlstromreturned the gavel to Chair Ranras.]
MR. STEINER, in response to comrents, pointed out that the

met hods for testing DNA evidence have changed over the years -
and that relates directly to whether post-conviction "retesting"

is appropriate - and that recently there has also been wde
criticism of the techniques used to process DNA and other
scientific evidence as creating potential wunreliability. That

is an issue that remains subject to litigation, and can thus
drive up the cost of cases [reliant upon such evidence].

REPRESENTATI VE HOLMES noted that a study conducted by the
Nati onal Acadeny of Sciences appears to be questioning the
reliability of DNA evidence, and offered her recollection that
the Departnent of Public Safety (DPS) had recently relayed to
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the conmttee that some of the DNA sanples it had sent out of
state had been contam nat ed.

2:29:44 PM

RI CK SI KMA observed that society's increasing tolerance for just
about everything has carried over into not having consequences
for wongdoing. He said he has been involved in prison mnistry
for about 30 years and has counseled those who have committed
nmurder, and relayed that when he's asked such convicts why they
killed someone, their response has been that they knew they
could get away with it, and when he's asked them whether they

would still have conmitted nurder if they'd known they would
face the death penalty, they've said that that wuld have
prevented them from commtting the nurder. He therefore
di sagrees with the argunment that instituting the death penalty
won't have a deterrent effect, he remarked, adding, "I believe
that there should be a death penalty; however, if we have the
death penalty, ... we have to nmke certain that the person is
guilty of what they've ... [been accused of doing], and that we
don't make any m stakes, because death is very final." He

mentioned that he's also counseled those whose |oved ones were
nmur dered, and they've been concerned that the person who killed
their loved one won't face any consequences other than a prison
sentence that ends after [several] years. In conclusion, he
said he thinks that the death penalty should be passed into | aw.

2: 33: 55 PM

THOVAS WEI SE, Pastor, Cathedral of the Nativity of the Bl essed
Virgin Mary, after nentioning that the pastor who's w tnessed 95
executions at Huntsville Unit in Texas would be speaking in
Juneau next nonth, read a paragraph from a docunent pertaining
to the use of Centering Prayer in Folsom State Prison. Fat her
Wise said he believes strongly that society needs to be
protected from dangerous people, and surm sed that what's being

debated are the differences between a |life sentence and the
deat h penalty. In conclusion, he urged the comrittee to defeat
HB 9.

2: 38: 53 PM

RI CHARD DI ETER, Executive Director, Death Penalty Information
Center (DPIC), noting that he is also an adjunct professor
teaching a course on the death penalty at the Catholic
Uni versity of America Colunbus School of Law, explained that the
DPIC is a nonprofit organization that conducts research
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rel eases reports, and provides a national perspective on death
penalty issues. He went on to say:

Around the country, the death penalty has becone both
unwieldy and a liability to many states. VWhat we're
seeing is a declining use in the death penalty, a
dramatic 60 percent drop in death sentences and [a] 50
percent drop in executions. Fewer states now have the
death penalty - New York and New Jersey recently
dropped it - [and there is] less public support for
the death penalty. And | think the reason why this
decline in the use is occurring is because of the

cases of innocence. There's now been 130 people who
have been freed from death row since the death penalty
cane back in the 1970s. It's not the fact that these
cases are all old ones; nore than half of them
occurred since 1995, and there were four nore |ast
year.

The nost prom nent ones are the ones with DNA testing,

and | think those are significant because they
indicate that sonetines the system - the trials, the
appeals, the conmutations, even - mss the innocent

people, and it takes sonmething outside the system
nanely science or sonmetines journalists or sonetines
vol unteer lawers, to find out who is innocent. That
has shaken the public's confidence in the death
penalty, so support has dropped, and what we're seeing
around the country is states actually reconsidering
[whet her to] have the death penalty. There are
now ei ght states that have legislation to abolish the
death penalty; they are finding that [the death
penalty is] ... not producing what they expected.

A typical exanple would be New Jersey, which had the
death penalty for 25 years [but] no executions; they

estimated their expenses were $253 mllion over those
years. And now in the state of Kansas, actually,
where they're also considering a bill to abolish it,
again, 15 years of the death penalty [but] no
executions and, frankly, none on the horizon. The
death penalty is becom ng harder to inplenent because
our whole system has been shaken ... by the
revelations of the m stakes, and that has

[resulted in] a tighter scrutiny on this. It is also

increased the tinme between sentencing and execution.
It is now at its longest tinme - close to 13 years -
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between ... when the average person is sentenced, to
when they' re executed.

MR. DI ETER, in conclusion, said he thinks that there are a |ot
of reasons for a state to think twi ce about both the practica
costs and the judicial costs associated with the death penalty.
In response to questions, he explained that since 1973, there
have been 130 people on death row who were either acquitted of
all charges or had all charges dropped by the prosecution - 17
of those 130 people were freed as a result of DNA testing; that
from 1973 to present, approximately 8,000 people have been
sentenced to death; and that in that tinme, there have been about
1,100 executions. So for every nine people who have been
execut ed, anot her one person has been freed as innocent.

MR. DIETER, in response to another question, said that
approximately 15,000 nurders are commtted every year in the
U.S.; that 115 people received the death sentence [in 2007]; and
that 37 people were executed in 2008. He surmsed that if the
peopl e on death row hadn't gotten the death sentence, they would
have instead gotten the naxinmum penalty that a state had to
offer. In response to a further question, he said those states
that are considering abolishing their death penalty are now al so
citing costs as a factor. If the goal is to prevent innocent
people from even being convicted to begin with, then noney nust
be spent on a quality defense program on training for judges
and prosecutors, and on a full appeals process, because costs
and i nnocence, and costs and representation are related. States
with the death penalty are now questioning what they are
actually getting for all the noney they are spending on the
death penalty. Alnost all states with a death penalty have no
nore than one execution in a year, though |ast year and the year
before nost states with the death penalty had no executions.
Al so, the anobunt of tine before an execution actually occurs is
getting | onger.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

2:49: 23 PM

MR D ETER, in response to a question, surmsed that two
expectations of a death penalty are retribution and deterrence.
He's heard testinony, however, indicating that the "victins'
community” is becomng frustrated because although retribution
is promsed, it doesn't actually happen; not only do death
penalty cases take 13-15 years to conclude, nost death penalty
cases are overturned for reasons other than innocence, and so
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only about one-fourth of those sentenced to death are actually
execut ed. Furthernore, because the death penalty is rarely
applied, it doesn't send nuch of a deterrence nessage; the
states with the death penalty have higher nurder rates then
t hose states that have abolished the death penalty.

REPRESENTATI VE HOLMES questioned how | ong appeals take for cases
involving death sentences conpared to cases involving life-in-
pri son sentences.

MR. DI ETER relayed that the big difference is that the death
sentence is not carried out for 15 vyears, if ever, whereas
soneone sentenced to life in prison is actually serving that
sentence even through the appeal process. Another difference is

that for a death sentence case, a |lawer - sonetimes nore than
one - is assigned to the case for the entire appeal process, and
that's not true for cases involving a life-in-prison sentence.
Yet another difference is that a death penalty case will likely
be overturned - about 68 percent of such cases are overturned -
whereas a |ife-in-prison case, in addition to being |ess
controversial, wll Iikely never be overturned - less than 10

percent of "other crimnal"” cases are overturned.
2:53: 59 PM

REPRESENTATI VE GRUENBERG asked whether there is a trend in |egal
deci sions from federal courts towards expandi ng the scope of the
deat h penalty.

MR. DI ETER said that during the past 10 years there has been a
clear tendency towards narrowing it; for exanple, the nentally
retarded and juveniles are now excluded from receiving the death
penalty, the death penalty now no |onger applies to crinmes other
than nmurder, and states are now required to spend nore noney on
defense in death penalty cases.

REPRESENTATI VE GRUENBERG questi oned how nmany of the 1,100 people
who' ve been executed since 1973 would [still be alive] because
of changes in the | aw had they not been executed when they were.

MR. DIETER, remarking that that would be hard to determ ne,
surmsed that there are probably eight executed persons who
m ght have been exonerated had DNA testing been avail abl e.

REPRESENTATI VE GRUENBERG clarified that he wants statistics

detailing how many [woul d not have been executed] due to changes
in the law as opposed to scientific advances. For exanple, how
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many were nentally retarded, and how nany were guilty of rape
rat her than nurder.

MR. DI ETER acknow edged that all who were executed before they
turned 18 years of age would not have been executed because of a
change in the law, as would all who were nentally retarded - and
sone estimate that to be about 10 percent of those on death row
And al though no one has been executed for the crime of rape
recently, there were people on death row for that crine. He
surm sed, therefore, that perhaps hundreds of the people who
were executed woul d today have been spared. In response to a
guestion, offered his recollection that approximtely 35 people
under the age of 18 were executed. In response to another
question, he offered to research the issue further and provide
the conmttee with nore statistics.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]
3:02: 33 PM

DAVID TOMNSEND (ph) said he has mxed feeling about the death
penalty. If one of his famly nenbers were to be harnmed in such
a way as to warrant the death penalty for the perpetrator, then
that's what should happen, he opined, but surmsed that the
costs associated with instituting the death penalty would be too
gr eat .

3:04: 01 PM

SOPH E CLARK (ph) explained that a teacher at her school whom
she knew was nurdered, and so she is famliar wth how that can
af fect everyone who knows a nmurder victim She said she doesn't
really know if a death sentence is an appropriate punishnent,
particularly given that it's often said that one should treat
others how one would like to be treated, and given that it is
incongruent to kill people for their crimes while adnonishing
others not to kill.

3: 06: 38 PM

CHARLES ROHRBACHER, Deacon, Cathedral of the Nativity of the
Bl essed Virgin Mary; Roman Catholic Diocese of Juneau, said that
as a catholic, he is pro-life and believes that as a society,
people have a duty to protect human life from conception to

natural death. In keeping with the church's magisterial
teaching, as a matter of faith and as a matter of principle, he
rel ayed, he 1is opposed to capital puni shment in every
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ci rcunst ance. O fering his personal experience with the death
penal ty, he said:

In 1977, |1 was ... [a] journalist, and | becane
involved in the case of a young Korean imm grant naned
Chol Soo Lee. He'd been wongfully convicted in 1973
of a gang slaying in San Francisco, and while he was
in prison he was attacked by another inmate and, in
self defense, he killed his attacker. But having been
convicted as a gang killer already, his plea of self
defense was quickly pushed aside, and in short order
he was convicted and sentenced to death and put on
death row in San Quentin [State] Prison. Now, as a
journalist, | helped in the investigation of the
circunstances of that first degree nurder conviction
t hat | anded Chol Soo Lee in prison in the first place.

We di scovered that he'd been convicted on the basis of
being identified as the nurderer by white tourists in
[ San Francisco's] China Town who'd witnessed the crine
from a distance, and, wunfortunately, for them al
Asi ans seened to | ook alike. He barely spoke English
his public defender got a change of venue and then
pulled out of the case two weeks before trial, and
then he was defended by a pro bono attorney who was
appointed by the court at the last mnute with no
i nvestigation. In addition, there was a trenendous
anount of political pressure from the public and from
muni ci pal authorities to get a conviction.

MR ROHRBACHER conti nued:

Years later, it was even discovered that police and
prosecutors had suppressed inportant excul patory
evidence; they failed to inform his defense attorney
that the police had statenents from other w tnesses to
the crime who had told police that he wasn't the
gunman or who identified an entirely different person
as the killer. In 1982, after he spent eight years of
solitary confinement on death row in San Quentin
[State Prison], Chol Soo Lee was granted a new tri al
was conpletely exonerated, was acquitted by a jury,
and rel eased from prison

Now, my involvenent in the struggle to save this

i nnocent young man from execution taught me this:
that human Dbeings are inherently fallible; human
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beings can be relied on to nake m stakes fromtinme to
time; they can be relied on to get things wong; [and]
they can be relied on to even act carelessly and
someti mes even unjustly. Qur institutions, including
our judicial system are human institutions and,
therefore, they're inherently fallible.

Now ordinarily, when our courts nmake mstakes -
inevitable mstakes - it's possible to rectify the
wrong done and restore a wongfully convicted person's
liberty to them But the death penalty is irrevocable
- it's beyond the powers of |imted and fallible human
beings to bring a wongfully executed person back from
t he dead. And because of [the] fallibility of human
beings and of human institutions, one thing is

certain: i nnocent nen and wonen have and wll be
condemmed to death, and they have and wll be
execut ed.

MR. RCOHRBACHER went on to say:

My son used to introduce nme to people [as], "This is
nmy dad, he works for the Pope" - which is true, except
he doesn't sign ny paycheck. And the person | work
for, the Pope, is infallible, but only in matters of
faith and norals; even he would be the first to say
that he's not infallible when it comes to matters of
life and death and of crimnal justice. | think that
the possibility, even the probability, that despite
what ever safeguards nmay be in place, that innocent
persons mght die at the hands our State authorities
shoul d deter us, should deter you, from restoring the
death penalty in our state. And so for this reason |
urge you to vote against this.

3:11: 31 PM

MR. ROHRBACHER, in response to a question, explained that the
Catholic Church - "from the Pope on down" - is opposed to the
death penalty; it would be gravely sinful to inflict death on
anyone for the purpose of retribution or revenge, and there are
now | ess severe, less violent, ways of protecting society, and
so those in public |eadership positions have a noral obligation
to choose those less violent ways when seeking societal self-
prot ection.

3:17: 23 PM
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TOM  WRI GHT, Staff, House Majority Ofice, Al aska State
Legislature, in response to a question, relayed that when
di scussing the bill with the drafter, M. Luckhaupt explained
that no other state's death penalty |aw provides a sentence of
death for the murder of an unborn child, and neither does the
federal Unborn Victins of Violence Act of 2004. This is why
HB 9 provides that the crine of murder of an unborn child won't
be subject to the death penalty.

[Chair Ranras turned the gavel over to Vice Chair Dahl strom]

REPRESENTATI VE LYNN noted that he's received a nenorandum from
the drafter addressing that issue, and nentioned that he may
propose an anmendnent [altering that provision].

M5. MLEAN, in response to a question, surmsed that the court
woul d decide what |evel of practitioner would be adm nistering
the test regarding nental retardation; that it would be left to
that person to decide which test to use; and that the outcone of
that test will be subject to litigation.

MR. WRIGHT reiterated that proposed AS 12.58.010 of Version E -
whi ch incorporates changes suggested by the DOL and conplies
with new US. Suprene Court findings - now authorizes the
attorney general, rather than the district attorney, to
determ ne whether to seek the death penalty; now has a notice
period of 120 days instead of 10 days; and now provi des that
that notice period nay be extended by the court.

M5. MLEAN added that the Ilonger notice period is a nore
reasonable amount of time in which to deternm ne whether a case
warrants pursuit of the death penalty.

MR WRIGHT reiterated that proposed AS 12.58.020 now provides
that a separate sentencing procedure shall be conducted before

the same jury that determined guilt. At the suggestion of the
DOL, that proposed section also now provides a standard of
"beyond a reasonabl e doubt" - the highest standard avail able and

al ready defined; contains |anguage stating that the jurors need
not agree on the specific aggravating factor; and now provides
that the jury nust find that death is the appropriate sentence
for the defendant.

REPRESENTATI VE HOLMES asked whet her the standard of "no

reasonable doubt"”™ is wused by other states [with a death
penal ty].

HOUSE JUD COWM TTEE - 18- February 25, 2009



MR WRIGHT said no. He then indicated that proposed AS
12.58. 030 now contains conform ng | anguage.

M5. MLEAN added that the changes made in Version E s proposed
AS 12.58.030 sinply clarify that the jury nust nmake findings.

3:25: 24 PM

MR. WRI GHT nentioned that proposed AS 12.58.040, which lists the
aggravating factors that may be considered, now addresses seria
killing via | anguage that says:

(3) the defendant has been convicted of nurdering two
or nore individuals under AS 11.41.100, or a simlar
law of this or another jurisdiction, regardless of
whet her the deaths occurred as the result of the sane
act or of several related or unrel ated acts;

REPRESENTATI VE HOLMES surmised that that aggravating factor
would apply to soneone being sentenced after just Dbeing
convicted of nurdering nore than one person.

MR.  WRI GHT concurred. He then explained that proposed AS
12.58.050 now pertains to "relevant” mtigating factors; the
addition of the word "relevant” was made to conform to a U S
Suprene Court ruling.

REPRESENTATI VE HOLMES asked who determ nes rel evancy.

MS. McLEAN said the court would. In response to a question, she
explained that the defined body of law regarding that issue
indicates that the court should not exclude any possible
mtigating factors, and defines "relevance" as anything that
tends to make a fact nore |ikely than not.

VR. WRI GHT relayed that under Version E, proposed AS
12.58.100(b)(3) now says that on review, the court shal
determ ne whether the sentence is excessive conpared to the
penalty inposed in simlar cases, considering both the crime and
the defendant; this |anguage change gave rise to the inclusion
| anguage regardi ng excessive review found in Section 27.

[Vice Chair Dahlstromreturned the gavel to Chair Ranras.]

MR. WRI GHT relayed that Version E s proposed AS 12.58.310(b) now
ensures that a person who is found inconpetent to be sentenced
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to death wll still receive a sentence commiserate with the
crinme he/she conmitted; this addresses a concern expressed by
t he DOL.

M5. MLEAN, in response to a question, said that under current
statute, the court - at the tine of sentencing - has the ability
to restrict discretionary-parole eligibility.

MR. WRIGHT relayed that Section 27 was included in Version E to
address the fact that Alaska doesn't currently have a death
penalty, and so the first death penalty case nmay end up setting
the standard for reviewing whether a sentence of death is
excessi ve.

M5. MLEAN, to correct an answer she gave earlier, explained
that the admnistration, in concept, supports capital punishnment
but has not yet decided exactly which statutory changes it would
support.

MR. WRIGHT, referring to the 60-day review period for the Al aska
Suprene Court stipulated in proposed AS 12.58.100, indicated

that [the sponsor] is aware that that review will take | onger
than 60 days and so wll get that issue clarified with the
drafter.

CHAI R RAMRAS turned the gavel over to Vice Chair Dahl strom

3:34: 25 PM

DENISE MORRI'S, President/CEO  Alaska Native Justice Center
(ANJC), said she would be speaking in opposition to the death
penalty, and nentioned that other [testifiers] have already
expressed sonme of her concerns. She went on to say:

The death penalty is racially and economcally

[ bi ased] . It clainms innocent [lives]. It is not a
deterrent. The cost is [significantly] greater than
life in prison wthout parole. In addition, it

appears that the national trend is to [abolish] the
death penalty, and yet we are thinking of .
reinstating the death penalty in Al aska. And | want
to give a little history about the disparate treatnent

in Al aska. Wen Alaska was a territory, there were
si x individual men that were hanged under the
territorial legislation; of those nen, three were

Al aska Native, two were African Anerican, one was
anot her person of color, yet nobst of the capital
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crimes and nurders conmitted were committed by non-
m nority individuals.

And then, after a prolonged debate, the death penalty
was abolished, and the two individuals that sponsored
that neasure were Warren Taylor and Vic Fischer, and
Vic Fischer stated that one factor notivating
abolishing the death penalty was apparent racial bias
in the application of the death penalty. Today, the
Al aska Native comrunity is extrenely concerned because
Al aska Natives currently, today, represent over 36
percent of the incarcerated population across the
state, yet we only represent 16 percent of the
popul ation as a whole and only 13 percent of those old
enough to be inprisoned.

M5. MORRI S conti nued:

As indicated by the status report of the Al aska
Suprene Court [Advisory Commttee] on Fairness and
Access ..., on average, Al aska Natives receive |onger
sentences and nore severe or harsh sentences in
addi ti on. Nati ve defendants spend 26 [percent] nore
time incarcerated during the total span of their
cases. [For] ... violent offenses, Alaska Natives
spend 58 percent nore tine incarcerated, and for drug
cases, Alaska Natives spent 139 percent nore tine

i ncar cer at ed. The report hi ghl i ght ed ot her
unwarranted disparities such as having a public
attorney versus a private attorney. Def endants with
private attorneys spent 55 percent less tine
[ i ncar cer at ed] pre-di sposition; t hey spent 56
[ percent] | ess [time] C. i ncar cer at ed, post -
di sposition; and 93 percent overal | less tine

i ncarcerated during their case.

And, unfortunately, Alaska Native youth in the justice
system aren't faring any better; they conprise 20
percent of the juvenile justice population, but 30
percent of the juveniles wthin the Division of
Juvenil e Justice, 30 percent of the referrals fromthe
Departnent of Law, 39 percent of the youths detained
in detention facilities, and over 40 percent of the
youth in (indisc.) Division of Juvenile Justice
treat ment provisions.
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And there's a lot of reasons cited for those basic

di sparities, and sone of those ... factors leading to
this are: inadequate |egal representation; police and
prosecutori al m sconduct ; perjured testinony and
m st aken eyew t ness t esti nony; suppr essi on or
m sinterpretation [of] ... evidence [and], in rural
Al aska, lack of evidence; |aw enforcenent has been
underfunded in rural Alaska; [Village Public Safety
Oficer (VPSGs)] have been ... underfunded in rural

Alaska - as | sit here today, there's probably 60 to
65 communities that have absolutely no | aw enforcenent
present whatsoever; and also ... there's a trenmendous
anount of community pressure to sol ve cases.

3:39: 06 PM

M5. MORRIS al so sai d:

In addition, there's already ... mstrust ... [in]
Al aska by the mnority conmmunity, not only the Al aska
Native comunity, but | also know that the [Nationa

Association for the Advancenent of Colored People
(NAACP)] also opposes the death penalty or the
reinstatenent of the death penalty in Al aska. And it

will divide residents of Al aska versus uniting us as
citizens. It's also against traditional Al aska Native
values and, [as indicated by] other people that have
testified here today, it's also against ot her

Al askans' val ues and belief systens.

There's already trenmendous mstrust as it relates to
Al aska Natives' confidence in the fairness of the

justice system ... | think it's inportant to know
[that] as an Al aska Native woman, | am four and a half
times nore |likely to be a homcide victim [and]
African American wonen are nore likely to be hom cide
[victine] - we are going to be the victins - and yet
we are the groups that oppose reinstatenent of the
death penalty because we wll also be those that are

di sparately treated by the death penalty. VW know a
| ot of people here today tal ked about accountability,

[but] we need to hold ourselves accountable. As
Al askans, we can't sinply say we live in a country
that offers equal justice, when racial and economc
disparities plague the system by which our society
i nposes the ultimte punishnent.
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M5. MORRIS, in closing, relayed that according to a bibliography
of rural justice studies conpiled by the University of Al aska

Anchorage (UAA) Justice Center, there 1is not even one
report/study that says instituting the death penalty in Al aska
will be a deterrent to crinme; every one of those studies/reports

says exactly the opposite. She added:

W need to spend nore dollars [on] ... treatnent
prograns, prevention prograns, boys and girls [clubs],
and those [kinds] of prograns that have a proven
record of preventing crinme and deterring crine in our
comunities, and not [spend] ... limted resources on
a program that other states have already proven
doesn't work and doesn't deter crine.

REPRESENTATI VE HOLMES, remarking that justice is not colorblind
in Al aska, asked whether there are any statistics regarding the
types of charges being brought, for commensurate crinmes, against
Al aska Natives versus other groups of people, or regarding
whet her the sentences being handed out for the crinme of nurder
in first degree are |onger for certain groups of people.

M5. MORRIS relayed that national statistics indicate that 55
percent of the people on death row are African Anericans, and
there is no reason, she opined, to believe that Al aska Natives
and African Anericans would fair any better in Al aska should the
death penalty be reinstituted.

3:43:35 PM

M5. MORRIS, in response to another question, pointed out that
the justice systemis a human system and, as such, is subject to
fallacies; so if an individual is [wongfully] serving a
sentence of life in prison, [the courts] have the ability to
correct that mstake, but with the death penalty, once a person
is [wongfully] executed, the option of correcting that m stake
is no longer available - all that can be done is to offer
apol ogies to that person's famly.

M5. MORRIS, in response to a further question, offered her
belief that there are economical biases [within the justice
systeni. For exanple, when faced with being incarcerated even

for a msdeneanor and deciding whether to accept a plea
agreenment, people consider the economcal factors of doing so,
such as whether they have the noney to pay for a private
attorney, and if the answer is no, the perception then is that
if they are then assigned a public defender, they will sinply be

HOUSE JUD COWM TTEE - 23- February 25, 2009



getting what they paid for. Furthernore, the ANJC receives
calls from people from small, rural communities seeking travel
funds because they don't have the econom c resources necessary
to go to trial in the larger cities where the courts are
| ocat ed. These people don't have the financial resources, or
anybody to watch their children, or noney for airfare, or, when
they are enployed, the ability to get tine off from work, and
there is no guarantee that they wll be successful in court
shoul d they choose to fight the charges agai nst them

REPRESENTATI VE LYNN agreed, but noted that a person's ability or

inability to pay a lot for a defense |lawer would still be a
factor regardless of the crine he/she is charged with or the
sentence he/she faces. Explaining that he'd once served as a

law enforcenment officer in the "ghetto areas" of Tucson,
Arizona, he recalled that nost of the [violent] crinmes comitted
by nmenbers of a mnority were coommitted on other nenbers of that
same minority. What justice is afforded those victinms, he
queried, since it's the mnorities who are victins of a
preponderance of the crinmes commtted.

M5. MORRIS relayed that the Al aska Federation of Natives (AFN)
has adamantly come out in opposition and has an affidavit in
opposition to the death penalty, and that the NAACP has a | egal
defense fund for assisting individuals who' ve been sentenced to
death. She surm sed, therefore, that mnority groups across the
nation oppose the death penalty even though they are
overrepresented as victinms of crinmes subject to the death
penalty, because when the gallows swing, there is no question
for whom they sw ng.

3:47:55 PM

ROBERT C. BUNDY, Attorney at Law, Dorsey & Witney, LLP,
Counsel, Alaska Native Justice Center (ANJC), relayed that
alnmost half of his 35-year career has been spent as a
prosecutor; that he was the district attorney in Nome and
covered nmany of the villages in the None and Kotzebue areas;
that he was the assistant district attorney and chief assistant
district attorney in Anchorage for a nunber of years; and that
he was the U S. Attorney for the District of Al aska for a nunber

of years. He concurred with the comments made by M. Morris,
adding that statistics illustrate that the death penalty is
i nposed disproportionately when the victim is white and the
perpetrator isn't. He also relayed that he was counsel of

record in the U S. District Court case and the 9th Circuit Court
of Appeals case involving defendant WIlliam G Gsborne; the U S
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Suprene Court is scheduled to hear this case [on 3/2/09] as it
pertains to DNA testing. In working on M. Gsborne's case, he
expl ai ned, he worked closely with the Innocence Project, and
becanme interested in what it is about the justice system that
would allow for all the wongful convictions seen via |nnocence
Proj ect exonerations.

MR. BUNDY went on to explain that |Innocence Project exonerations
pertain to actual, factual innocence, wherein DNA testing has
excl uded the person as the perpetrator of the crinme after hel/she
has been convi cted. The testing of DNA evidence cane into its
own in the md-1990s with what's known as the [y-STR] nethod,
and although this testing nmethod can elinmnate a person to the
exclusion of everyone else, it <can't absolutely include a
person. One point to be gleaned fromthat DNA excl usion process
and the Innocence Project cases is that there have been about
220 nmen and wonen that have been exonerated, factually, via the
use of post-conviction DNA testing; 17 of those had been
sentenced to death and 30 nore had been sentenced to life in
prison without parole in those states that didn't have the death
penal ty. Furthernore, 85 percent of convictions on serious
charges - rapes, serious assaults, homcides - do not involve
bi ol ogi cal evidence suitable for DNA testing, and the Federal
Bureau of |Investigation (FBI) has also indicated that in 24
percent the cases in which it does get DNA evidence to anal yze,
the person identified as the principal suspect was excl uded.

MR. BUNDY pointed out that in rural Alaska in particular, there
isn't the ability to <collect [biological] evidence in an
appropriate manner because of a lack of |aw enforcenent presence
- either at all or imediately - or because of the many things
that can happen during the evidence-gathering process between
the tinme a victimis nurdered or seriously injured and the tine
a case gets to trial. Furthernore, even the crine |abs in urban
areas of the state such as in Anchorage are overl oaded. The
experi ence regardi ng DNA evidence, he continued, has pointed out
a problem which he referred to as the "tunnel vision" of those
working in the justice system regardless that |aw enforcenent
officers/investigators, judges, prosecutors, and jurors are
trying to do a good job in an honorable fashion, they are stil

human beings, and once they focus on a particular person as
being the guilty party, it beconmes very difficult for them to
then accept evidence to the contrary. In case after case after
case, the Innocence Project has shown that even appellate judges
have said things along the lines of, "On review of this record

the evidence of guilt is overwhelmng." These are the very
cases that result in even the supporters of the death penalty
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wanting assurance that it wll only be applied to the truly
guilty. But it's very, very difficult to ensure that, and
that's been illustrated, he said in conclusion, adding that the
witten summary of his testinony cites an article on the
psychol ogi cal phenonenon of tunnel vision.

3:54:18 PM

REPRESENTATI VE COGHI LL surmi sed that tunnel vision increases the
lack of credibility in the justice system and although a death
penalty sentence provides strong incentive for trying to protect
agai nst tunnel vision, people who've sinply received sonme of the
| onger sentences avail abl e "never get that second | ook."

MR. BUNDY concurred, reiterating that about 85 percent of cases
don't have the kind of biological evidence that's suitable for
DNA testing. Furthernore, there is no way to test against al
the other forms of evidence which, when conbined, can result in
a wongful conviction, such as eyewi tness testinony, "jailhouse
snitches,” and m croscopi ¢ conpari sons.

REPRESENTATI VE COGHILL surmsed that a lot of work is still
going to have to be done to address the credibility of the
justice system and to nove forward with post-conviction DNA
t esting.

MR. BUNDY expl ained that [sone of what] contributes to tunnel
vision is that the types of crimes that would be subject to the
death penalty are generally the npbst heinous crines and are
[therefore] highly publicized; so there is a trenmendous anount
of pressure on everybody in the system to "solve the case and

see justice done," thus increasing the probability that a
m stake will be nmade [and an innocent person wll be executed],
because no one wants to be the one that delays the case. He

said that he's been involved in four death penalty cases, and
characterized them as the nobst excruciating and difficult cases
he's ever seen, adding that there is very little satisfaction to
be obtained from|[the death penalty process].

REPRESENTATI VE HOLMES, explaining that she did not nean to
i mpugn anyone's integrity with her comment that justice is not
colorblind, concurred with M. Bundy that everyone involved in
such cases is a human being and is therefore fallible.

[Vice Chair Dahl stromreturned the gavel to Chair Ranras.]

3:59: 29 PM

HOUSE JUD COWM TTEE - 26- February 25, 2009



SUE JOHNSON, Executive Director, Alaskans Against the Death
Penalty, noted that she becanme involved wth Al askans Agai nst
the Death Penalty when then Senator Robin Taylor introduced a

death penalty  Dbill [during the Twentieth Alaska State
Legi sl ature], and that since the introduction of HB 9,
menbership in Al askans Against the Death Penalty has grown
exponential ly. The inportance of personal education about the

deat h penalty cannot be overstated, she remarked, and noted that
when she'd first becone involved with this issue, she'd been
reluctant to believe that the [alleged] unfairness associated
with all aspects of the death penalty was actually occurring in
this country, and so she'd conducted her own independent
research.

M5. JOHNSON said that in addition to reading books, watching
films, and interviewing exonerated people, I|aw enforcenent
personnel, rmurder victins' famly nenbers, and others wth
firsthand know edge of death-penalty intricacies, she's read
about governors in states that have the death penalty who
continue to be haunted by the people they've executed and who' ve
said that that was the absolute worst part of their job. She
said she's also read about politicians who' ve regretted having
supported death penalty legislation - especially when they've
di scovered that that legislation my have resulted in the
execution of innocent people. She said she's |earned about
states that have spent mllions of dollars building death houses
that were never used. She offered her belief that if the State
builds a death house here in Alaska, it won't be used, and if it
is used, it won't be for another 20-25 years and thus any
executions that do occur will be the responsibility of future
| egi sl ators.

M5. JOHNSON relayed that after all her research, she has
concluded that the death penalty is wong for hundreds of
reasons. Al askans Against the Death Penalty, she added,
believes that the majority of Al askans support its side of the
i ssue and oppose the death penalty. She then explained that
she'd had a friend - the nother of three [small children] - who
was nurdered by her friend' s husband, that she sat through the
trial in an effort to support her friend' s parents, and that
while watching them go through the gory details of their only
daughter's murder, she was very happy that there wasn't a death
penalty in Al aska because she couldn't bear the thought of
seeing her friend's parents go through all of the trials and
delays that are the norm with death penalty cases - not to
mention dealing with all of the nedia exposure a death penalty
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case can result in. In closing, M. Johnson said that if the
norality of this issue is not enough to persuade anyone who is
undecided on this issue, then the cost issues - during these
econonmic times - should be; reliable data illustrates that the
State would face far greater costs in litigating a death penalty
case through the appellate levels than it would face for
litigating a sentence of life in prison.

4:04:18 PM

ALFRED McKINLEY, SR, Alaska Native Brotherhood (ANB) G and
Canp, noted that when Alaska was a territory, only mnorities
were being executed - the |ast one being an African American who
was executed by hanging right here in Juneau - and that that is
one of the reasons why the people of Al aska, not just Al aska
Nat i ves, were opposed to the death penalty - it was
di scrim natory. He then indicated that discrimnation is still
a problem Referring to the case in which an 11-year-old child
shot his father and father's girlfriend, M. MKinley questioned
whet her that child would be executed [under HB 9]. The death
penalty was abolished in Al aska because it was discrimnatory,
he reiterated, and relayed that he'd spoken to a judge about the
inordinately |onger sentences that those who are not white
receive, and the judge indicated that work is being done to
address that issue.

MR. McKINLEY, nentioning that he is a retired auditor, observed
that information in nenbers' packets indicates that the cost

associated with sentencing a person to death will be greater
than the cost of incarcerating that person for 99 years - which
he characterized as nore of a punishnent. In conclusion, he

indicated that the ANB Grand Canp is against capital punishnment
and has submtted resolutions to that effect, and expressed his
hope that legislators will make the right the decision and not
all ow the death penalty to becone | aw

[HB 9, Version E, was held over.]

4:14:40 PM

ADJ QURNVENT

There being no further business before the commttee, the House
Judiciary Standing Conmittee neeting was adjourned at 4:15 p.m
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